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PREFACE  TO  THE  FIRST  EDITION. 


As  this  book  is  the  direct  outgrowth  of  my  own  professional 
practice,  the  story  of  its  origin  is  the  best  justification  for  its 
publication.  For  several  years  I  hrave  been  obliged  to  pass  fre- 
quently upon  questions  connected  with  the  law  of  Life  Insurance. 
When  this  necessity  arose,  I  found  that  there  was  no  American 
work  upon  the  subject  published  since  1854.  In  that  year  the 
works  of  Angell  and  of  Keynolds  appeared,  as  well  as  republications 
of  the  treatises  of  Bunyon  and  Ellis,  the  latter  with  some  notes  of 
American  cases.  These  works^  with  a  compilation  by  Bonney,  still 
constitute,  I  believe,  the  American  literature  of  Life  Insurance  in 
its  legal  aspects,  so  far  as  it  is  contained  in  separate  works.  Phil- 
lips' elaborate  work  treats,  however,  of  Life  Insurance  in  connection 
with  Fire  and  Marine  Insurance,  and  the  subject  is  of  course  con- 
sidered in  the  various  works  on  Contract.  In  England,  a  second 
edition  of  Bunyon's  work  was  published  in  1868.  It  has  not  been 
reprinted  in  this  country,  though  it  is  the  ablest  book  upon  the 
subject,  and  the  following  pages  will  show  that  I  have  been  greatly 
indebted  to  it.  But  it  contains  no  reference  to  American  cases,  and 
much  of  it  is  nearly  useless  here.  Finding  that  there  were  no  text- 
books of  a  later  date  than  1854, 1  commenced  the  preparation  of  a 
full  abstract  of  all  the  cases  upon  the  subject  reported  since  that 
date ;  and  when  that  was  done,  I  found  it  convenient  to  extend  my 
labor  back  to  the  prior  cases.  Having  thus  collected  the  necessary 
crude  material,  I  was  subsequently  induced  to  undertake  the  prep- 
aration of  this  book,  which  has  been  completed  amid  the  pressure 
of  an  active  practice,  and  chiefly  in  hours  stolen  from  recreation 
and  rest. 

The  business  of  Life  Insurance  has  received  an  enormous  develop- 
ment within  a  few  years.  In  this  country  it  is  practically  a  quarter 
of  a  century  old  (the  oldest  policy  now  in  force  dating  from  1843), 
but  the  business  received  no  great  development  till  within  about 
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fifteen  years.  Official  statistics  show  that  while,  in  1858,  there  were 
in  force  less  than  fortj-three  thousand  policies,  insuring  about  one 
hundred  and  sixteen  million  dollars,  there  were,  at  the  close  of  1870, 
in  existence  nearly  seven  hundred  and  forty  thousand  policies, 
insuring  nearly  two  thousand  millions  of  dollars,  a  sum  little  less 
than  the  national  debt — while  the  annual  premiums  had  int^reased 
from  less  than  five  million  dollars,  in  1860,  to  nearly  one  hundred 
millions,  in  1870,  The  total  number  of  policies  issued,  in  1870, 
was  over  one  hundred  and  eighty  thousand.  There  were  terminated, 
in  1870,  by  death  orJapse,  about  one  hundred  thousand  policies,  and 
not  less  than  twenty  million  dollars  became  payable,  during  that 
year,  on  six  thousand  four  hundred  claims  arising  from  death.  Acci- 
dent insurance  dates,  in  this  country,  from  about  1864. 

This  enormous  business  cannot,  of  course,  be  transacted  without 
an  increasing  necessity  for  appeal  to  the  courts.  Two-thirds  of  a 
million  of  continuing  contracts,  upon  which  payments  of  premium 
are  ordinarily  required  to  be  made  from  one  to  four  times  a  year, 
and  which  involve  the  settlement,  yearly,  of  over  six  thousand  four 
hundred  claims,  covering  twenty  millions  of  dollars,  must  inevitably 
occasion  honest  differences  of  opinion,  which  the  courts  alone  can 
settle,  while  from  the  manner  in  which  the  business  is  transacted 
cases  of  fraud  are  of  common  occurrence.  The  Insurance  Companies 
have  manifested  great  reluctance  in  resorting  to  the  courts.  While 
they  have  sometimes  contested  losses  upon  grounds  seemingly 
wholly  technical,  and  interposed  defenses  apparently  devoid  of 
merit,  such  instances  have  been  very  rare  and  greatly  less  frequent 
than  those  in  which  they  have  submitted  to  what  they  believed  to 
be  extortion  and  fraud.  The  indications  are  strong  that  the  Com- 
panies are  becoming  satisfied  that  self-preservation  requires  them  to 
litigate  more  frequently  in  future.  The  report  of  the  Massachusetts 
Commissioner  of  Insurance,  for  1870,  shows  that  in  thirty-five  com- 
panies which  refer  lo  the  subject,  there  were,  at  the  close  of  1870, 
about  one  hundred  and  fifty  unsettled  or  disputed  cases,  involving 
nearly  eight  hundred  thousand  dollars.  "When  the  United  States 
Digest  was  published,  in  1846,  it  contained,  among  its  reported 
cases,  only  a  single  case  of  Life  Insurance,  beiog  one  which  was 
decided  in  1815,  though  the  Reports  show  four  other  cases  decided 
prior  to  1850.  But  Mr.  Bigelow's  valuable  collection  of  cases  upon 
Life  and  Accident  Insurance,  reported  prior  to  January,  1871,  con- 
tains one  hundred  and  nineteen  such  cases,  occupying  eight  hundred 
pages,  while  he  accidentally  omits  three  which  had  then  been  pub- 
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llBhed.  In  the  brief  period  which  has  since  elapsed  twenty-seven 
new  cases  have  been  reported,  and  this  work  contains  references  to 
twenty-two  unreported  cases.  The  publication  of  a  Journal  devoted 
exclusively  to  insurance  law  has  been  recently  commenced  at  St. 
Louis. 

I  have  intended  to  refer  to  all  the  reported  cases  published  prior 
to  September  in  the  present  year,  though  in  the  latter  part  of  the 
work,  I  have  brought  ray  references  down  to  a  still  later  period. 
I  have  referred  not  only  to  the  standard  English  and  American 
Reports,  but  to  those  of  Scotland  and  Ireland,  which  contain  many 
instructive  cases.  In  some  of  the  New  York  cases,  I  have  gone 
back  of  the  Beports,  to  the  original  papers  on  file.  In  treating  of 
those  portions  of  the  subject  which  are  common  to  the  law  of  Life 
and  Fire  Insurance,  such  as  warranty,  representation,  agency  and 
waiver,  I  have  referred  freely  to  decisions  in  ca^es  of  fire  insurance, 
generally,  however,  indicating  by  the  initial  *'  F  "  the  fact  that  the 
case  was  one  of  fire  insurance  where  its  title  did  not  show  it.  The 
chapter  on  Guarantee  Insurance  is  little  more  than  an  abridgment 
of  that  of  Bunyon,  adding  references  to  a  few  later  cases.  Mr. 
Bigelow's  book  has  been  of  great  use  in  passing  the  work  through 
the  press,  though  it  was  not  published  till  my  manuscript  was  jiearly 
completed.  I  have,  however,  been  indebted  to  it  for  a  single  un- 
reported case. 

I  have  doubtless  made  errors,  botb  of  omission  and  commission, 
and  shall  be  obliged  to  any  one  who  will  call  my  attention  to  them. 
The  plan  of  the  work  is  also  perhaps  open  to  criticism,  but  it  has 
been  adopted,  after  due  consideration  of  its  advantages  and  dis- 
advantages, as  applicable  to  the  particular  subject  treated.  I  may 
at  least,  fairly  claim  for  this  volume  that  it  contains  the  fullest 
presentation,  which  has  yet  appeared,  of  the  law  of  Life  and  Acci- 
dent Insurance,  as  found  in  the  decided  cases  of  America,  England, 
Ireland  and  Scotland.  My  professional  brethren  will  place  me 
under  obligations  if  they  will  kindly  forward  to  me  reports  of  any 
cases  of  Life  or  Accident  Insurance  which  may,  from  time  to  time, 
come  under  their  notice. 

In  conclusion,  I  acknowledge  my  indebtedness  to  several  of  the 

State  Eeporters  and  to  members  of  the  bar,  for  unpublished  opinions 

and  for  numerous  courtesies. 

GEORGE  BLISS,  Jk. 

Nbw  York,  December,  ISYl. 


PREFACE  TO  THE  SECOND  EDITION. 


Thb  reception  given  to  the  first  edition  of  this  work  has  made 
it  at  once  a  duty  and  a  pleasure  to  strive  for  a  marked  improvement 
in  the  second  edition.  I  have,  therefore,  in  spite  of  the  demands 
of  a  laborious  public  office,  bestowed  upon  it  labor  little,  if  any, 
inferior  to  that  required  for  the  preparation  of  the  original  work. 
There  is  hardly  a  page  which  does  not  bear  the  marks  of  revision 
and  addition.  The  fact  that,  while  the  first  edition  contained  a 
reference  to  only  two  hundred  and  seventy-two  cases  relating'to  life 
insurance  (including  therein  both  the  English  and  the  American 
cases)  the  present  edition  refers  to  not  less  than  one  hundred  and 
sixty-three  additional  American  cases  since  decided,  is  of  itself  suffi- 
cient to  show  that  a  rewriting  of  much  of  the  work  has  been  absolutely 
necessary.  Some  subjects,  such  as  concealment,  the  reference  to 
papers  in  the  policy  and  evidence,  have  been  more  fully  treated 
than  before.  Every  case  cited  has  been  re-examined,  every  citation 
verified  anew,  and  every  quotation  again  compared,  and  yet  1  am 
fully  conscious  that  in  these  and  other  respects  there  must  still  be 
errors,  though,  I  trust,  none  of  importance.  While  the  plan  of 
ample  quotations  from  decided  cases  has  been  adhered  to,  the  volume 
has  been  kept  within  reasonable  limits  by  the  omission  of  the  chapter 
on  Guarantee  Insurance  (as  not  being  of  present  practical  value), 
and  of  some  historical  matter,  as  well  as  by  the  excision  from  quota- 
tions  of  unnecessary  passages,  and  by  remanding  to  the  notes  some 
matters  of  minor  importance.  The  convenience  of  the  reader  has 
been,  it  is  believed,  promoted  by  placing  the  section  number  at  the 
top  of  each  page,  and  adding  brief  synoptical  readings  to  each 
section. 

In  order  to  bring  the  work  down  to  the  latest  moment,  I  have 
inserted  before  the  table  of  contents  brief  notes  of  such  cases  upon  life 
insurance  reported  during  the  time  occupied  in  printing  the  text, 
as  could  not  be  referred  to  in  the  proper  places,  giving  also  a 
reference  to  the  sections  relating  to  the  subject. 

Many  members  of  the  bar  and  State  Reporters  have  rendered 
valuable  assistance  by  furnishing  me  early  and  unpublished  opinions, 
or  giving  information  and  suggestions.  The  third  volume  of  Mr. 
Bigelow's  compilation  contains  many  of  the  new  cases  referred  to 
in  the  notes,  while  the  Insurance  Law  Journal,  published  in  New 
York,  embraces  most  of  the  more  recent  ones. 

GEORGE  BLISS. 

AngUBt  16,  1874. 


ADDENDA, 


CONTAINING  REFERENCES  TO  CASES  REPORTED  SINCE  THE  TEXT 

WAS  PRINTED. 


« 


§§  18,  27.  Creditor  hu  insarable  interest  in  debtor^s  life.  McEenty  y.  UDiv.  L.  Ins. 
Co.  3  Jnt,  Lato  Jour,  886,  CT.  8,  (7.  O.  Mnn.  To  insure  a  man's  life  for  $10,000  because 
he  owed  $10  is  a  gambling  transaction.  Fox  y.  Penn.  Mut.  L.  Ins.  Co.  8  Ins.  La¥f  J<mr, 
471,  DUt,  Ct  of  Penn. 

§  24.  A  son  baa  an  insurable  interest  in  bis  father^s  life.  Kane  y.  Reserye  Mat.  L. 
Ids.  Co.  81  Leg.  Int.  196,  DUt.  Ct.  of  Penn. 

§  85.  A  yerbal  statement  made  on  receiying  a  renewal  receipt  is  a  mere  representa- 
tioD,  which  does  not  avoid  the  policy,  unless  shown  to  haye  been  material,  and  to  haye 
induced  the  risk.    Mut  Ben.  L.  Ins.  Co.  y.  Robertson,  69  ///.  128. 

§  86.  The  reference  to  Higbie  y.  Guardian  Mut.  L.  Ins.  Co.  should  be  2  Ins.  Law  Jour. 
761. 

§  88.  The  reference  to  Price  y.  Phcenix  Mut  L.  Ins.  Co.  should  be  2  Ina.  Law 
Jour.  223. 

§  66f  The  failure  to  communicate  a  material  fact  not  known  to  the  assured  does  not 
ayoid  the  policy.    Mut  Ben.  L.  Ins.  Co.  y.  Robertson,  69  lU.  128. 

§  74.  The  reference  to  Swift  y.  Mass.  Mut  L.  Ins.  Co.  should  be  2  2f.  Y.  Supremt 
R.  308. 

g  79.  Statements  to  the  examining  physician,  in  the  presence  of  the  agent  of  the  com- 
pany, are  not  notice  to  the  company.  Britton  y.  Mut.  Ben.  L.  Ins.  Co.  8  N.  Y.  Supreme 
J2.442. 

J§  107, 116.  The  insured  stated,  in  his  application,  that  he  had  neyer  had  paralysis, 
while  in  fact  he  had  had  two  attacks  of  that  disease  of  an  alarming  character.  Held,  that 
the  policy  was  yoid.  If  the  insured  is  asked  as  to  a  disease  of  well-marked  symptoms, 
which  all  well-informed  persons  regard  as  afifecting  the  general  health,  he  is  bound  to . 
speak  and  state  the  exact  truth.  Otherwise,  as  to  mere  temporary  ailments  of  no  pro- 
nounced type.  Barteau  y.  Phoenix  Mut  L.  Ins.  Co.  8  K  Y.  Supreme  R.  676 ;  s.  a  1 
Hun.  480. 

§  116.  Misstatement  as  to  haying  had  any  sickness  within  ^y^  years,  or  any  symp- 
toms of  disease  of  the  liver,  held  to  forfeit  policy,  there  haying  been  severe  functional — 
as  distinguished  from  organic — disease  of  the  liver,  and  the  insured  not  only  having  had 
bilious  fever — which  the  application  disclosed, — ^but  two  sicknesses  from  disease  of  the 
kidneys,  not  disclosed.    Britton  v.  Mut  Ben.  L.  Ins.  Co.  8  N.  Y.  Supreme  R.  220. 

§  140.  Contracts  made  by  foreign  companies,  without  complying  with  the  law  of 
the  State  as  to  such  companies,  cannot  be  enforced  therein,  as  the  statute  makes  such  acts 
unlawful  Franklin  (F.)  Ins.  Co.  y.  Louisv.  &  Ark.  Packet  Co.  2  Int.  Law  Jour.  897,  Ky. 
Ct.  of  Appeals.  Contra,  under  the  Ohio  statute,  which  is  held  only  to  operate  upon  the 
agents  making  such  contracts,  and  not  upon  the  contracts  themselves.  Union  Mut  L. 
Ins.  Co.  y.  McMillen,  8  Ins.  Law  Jour.  467,  Supreme  Ct.  of  Ohio.  In  case  of  a  loss 
on  a  policy  issued  in  disregard  of  such  requirements,  a  earner  cannot  be  permitted  to 
make  this  a  defense  to  a  libel,  the  loss  having  been  paid  by  the  company.  Tke  Manistee, 
8  Ins.  Law  Jour.  168,  IT.  S.  IHsL  Ct.  East.  Dist.  of  Wise.  Cincinnati  Mut  Health  Ins. 
Co.  v.  Rosenthal  is  reported  1  Ins.  Law  Jour.  818. 

§  146.  If  the  contract  is  reduced  to  writing,  it  cannot  be  disregarded  and  resort  be 
had  to  the  prior  verbal  agreement  to  show  what  was  intended.  So  held  where 
intermediate  the  making  of  the  parol  agreement  and  the  taking  of  the  written  policy, 
the  insured  received  information  which  he  was  bound  to  disclose.  Merch.  Mut  Ins. 
Co.  y^  Lyman,  2  Ins.  Law  Jour.  616,  Supreme  Court  of  U.  8. 

171.  Permit  takes  effect  from  time  intended,  though  post-dated.    Walsh  v.  Misih 
Co.  80  Iowa,  188. 


Hls. 
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§  177.  PhoBDix  Mat.  L.  Ins.  Co.  y.  Bailey  is  reported  also  in  18  Wall  616. 

§  179.  Where  the  policy  proyided  that  it  was  in  consideration  of  an  annual  premimn, 
"  to  be  paid  on  or  before  6ct.  81  in  every  year  daring  the  continuance  of  this  policy,  or 
within  thirty  days  after  the  payments  of  the  above  shall  be  dae  and  payable  (or,  with 
the  consent  of  tne  company),  half  or  quarter  or  thrice  yearly  in  advance  with  interest, 
one  third  of  which  may  be  indorsed  as  a  loan/  dec. ;  it  was  held  that  a  credit  for  the 
second  and  third  instalhinents  to  the  end  of  the  year  was  not  given,  bat  that  the  assured 
having  elected  to  pay  in  thrice  yearly  installments,  the  second  and  third  became  due  in 
four  and  eight  months  after  the  first;  and  this  was  so  thoufh  it  was  provided  that,  in 
case  of  loss,  any  balance  of  the  yearns  premium  was  to  be  deducted  from  the  amoant 
insured.     Howard  v.  Continental  L.  Ins.  Co.  8  Padfie  Lata  Rep.  12,  Supreme  (X  of  Cat, 

§  188.  Mound  City  Ins.  Co.  v.  Twining  is  reported  8  Int,  Law  Jour,  876. 

§§  188, 190.  A  policy  contained  the  condition  that  afl^r  two  annual  payments  were 
made  the  insured  could  have  a  paid-up  policy  for  an  amount  equal  to  as  many  tenths  of 
the  original  policy  as  he  had  paid  premiums.  It  was  the  custom  of  the  defendant  to 
restore  forfeited  policies  within  thirty  days  on  the  presentation  of  a  certificate  of  good 
health,  and  within  six  months  on  satisfactory  medical  examination.  On  November 
3d,  1871,  the  insured  made  a  tender  of  the  premium  due  May  16th,  which  was  reftised 
unless  he  would  make  a  new  application  and  pass  a  new  memcal  examination,  which  he 
failed  to  do.  Insured  died  December,  1871.  Plaintiff  claimed  a  paid-up  policy  of 
$1,000 — ^five  annual  premiums  having  been  paid — or  the  whole  amount  she  was  entitled 
to,  as  might  appear  from  the  facts  on  trial.  Hdd,  that  she  was  not  entitled  to  recover, 
because,  1st,  there  was  never  any  demand  for  a  paid-up  policy  or  offer  to  surrender  the 
old  one ;  2d,  because  the  insured  failed  to  present  a  certificate  of  good  health  up  to  the 
time  of  his  death ;  8d,  because  he  fiiiled  to  pass  a  satidactory  new  medical  examination. 
Schumacher  v.  Manhattan  L,  Ins.  Co.  8  /iw.  Law  Jour.  456,  U.  8.  C,  C.  E.  Diet,  of  Mo, 

§§  190,  877.  Proof  of  custom  to  receive  premiums  overdue  is  not  admissible.  Busby 
V.  N.  Am.  L.  Ins.  Co.  Court  of  Appeals  of  Maryland,  MSS. 

§§  215,  290*,  808.  An  agent  having  no  authority  to  waive  the  forfeiture,  acting  in 
the  interest  of  the  assured,  received  the  unpaid  part  of  a  premium  on  a  forfeited  policy 
after  the  life  insured  had  ended,  for  which  he  gave  a  receipt  antedated,  and  forwarded 
the  money  to  the  company,  concealing  the  nets  as  to  such  payment.  Hdd,  that 
the  receiving  of  the  money  by  the  company  in  ignorance  of  such  facts  was  no  ratification 
of  the  act  of  the  agent  in  receiving  the  money.  The  fact  that  the  company,  on 
tendering  back  the  money  so  received,  omitted  to  return  certain  notes  given  in  part 

Sayment  of  premiums,  but  which  the  forfeiture  of  the  policy  rendered  uncollectable, 
oes  not  affect  the  rights  of  the  parties  in  a  suit  on  the  policy;  nor  is  the  fact  that 
the  notes  are  payable  to  order  material,  where  they  show  on  their  face  the  consideration 
for  which  they  were  given.  Union  Mat  L,  Ins.  Co.  v.  McMillen,  8  Ins,  Law  Jour,  457, 
Supreme  Ct,  of  Ohio.  Where  a  premium,  due  on  June  20th,  was  paid  to  the  local  agent 
on  June  28th,  a  receipt  ^yen  by  him  dated  June  21st,  and  the  amount  remitted  to  the 
company  about  July  1st,  it  was  held,  that  the  agent  had  no  power  to  waive  the  forfeiture, 
and  the  company,  haying  received  it  without  knowledge  that  it  was  paid  when  overdue, 
had  not  waived  the  forfeiture,  Bouton  v.  Am.  Mut.  L.  Ins.  Co.  26  Conn.  642,  and 
Catoir  v.  Am.  L.  Ins.  dc  T.  Co.  28  N.  J.  487,  approved ;  Busby  v.  N.  Am.  L.  Ins.  Co. 
Court  of  AppeaU  of  Marylandy  MSS.  As  to  waiver  of  forfeiture  by  receipt  of  premium 
from  agents.  Mut  Ben.  L.  Ins.  Co.  v.  Robertson,  59  111  128 ;  Walsh  v.  JStna  L.  Ins.  Co. 
80  Iowa,  188. 

§§216,  272.  The  receipt  of  premiums  after  a  second  examination  made  two  years  after 
the  issue  of  the  policy,  does  not  waive  a  forfeiture  caused  by  misrepresentations  in  the 
orifipnal  application,  unless  it  positively  appears  that  the  company  then  learned  of  the 
faldty.    Britton  v.  Mut  Ben.  L.  Ins.  Co.  3  N,  Y,  Supreme  R,  442. 

§  268.  The  reference  under  note  8  should  be  to  §  265. 

t268.  Where  notice  stating  time  and  place  of  death  is  ^ven,  the  company  waives 
er  proofs  unless  it  demands  them.    O'Reilly  v.  Guardian  Mat  L.  Ins.  Co.  8  K,  Y, 
Supreme  R,  487. 

§§  272,  278.  A  statement  by  the  president  that  a  policy  "  would  remain  in  force  by 
virtue  of  what  had  already  been  paid  until  Nov  29, 1870,"  extends  the  time  for  payment  of 
an  overdue  premium  to  that  date ;  and  it  was  within  the  authority  of  the  president  to  make 
such  a  waiver  of  forfeiture,  though  the  policy  had  a  printed  indorsement  to  the  effect 
that  no  single  officer  had  authority  to  make  such  waiver.  Hayner  v.  Am.  Pop.  L.  Ins. 
Co.  86  N,  Y.  Superwr  R,  266. 


ADDENDA.  ix 

§§  280,  816.  Bnckner  y.  GroaveDor  is  reported  3  /fi«.  Lom  Jour.  230. 

§  291.  Estoppel  by  agent's  acts  io  induciog  iasared  to  belieye  permit  granted. 
Walsh  v.  iEtna  L.  Ins.  Co.  80  Iowa,  133. 

§  298.  Where  the  aeent  promised  prior  to  the  issne  of  the  policy  to  call  for  the  pre- 
miums as  they  became  due,  and  told  the  assared  to  retain  them  till  he  came,  and  he  did  call 
for  and  receiye  two  premiums,  it  was  held  that  the  company  could  not  defend  by  reason  of 
the  non-payment  of  a  premium  which  the  agent  did  not  call  for,  though  the  policy  con- 
tained at  its  foot  the  usual  clause  that  no  agent  could  alter  a  contract  or  waiye  a  forfeit- 
uie.     O'Reilly  y.  Guardian  Mut  L.  Ins.  Ck>.  3  N.  Y,  Supreme  R.  487. 

A  promise  by  a  local  agent  to  giye  notice  of  time  for  payment  of  premium  does 
not  bind  the  company.  Where  by  agreement  or  the  course  of  business  it  is  understood 
that  payment  of  premium  is  to  be  made  to  the  local  a^ent,  a  tender  to  the  latter  preyents 
a  foHeiture.  Morey  y.  N.  Y.  Life  Ins.  Co.  Centred  Law  Jtmr.  March  19,  1874;  s.  c.  1 
Am.  Law  Ttmes,  N.  &  160,  U.  &  C.  C.  8.  Diet,  of  Mi$e. 

§  387.  Where  a  creditor  receiyes  from  the  company  all  that  he  claims  on  a  policy  issued 
to  him,  though  less  than  the  amount  named  in  the  policy,  and  giyes  receipt  in  full,  and  sur  • 
renders  the  policy,  the  administratrix  of  the  insured  cannot  recoyer  the  balance  from  the 
company,  eyen  though  she  has  an  assignment  of  such  balance  made  by  the  creditor  after 
his  surrender  of  the  policy.  McKenty  y\  Uniy.  L.  Ins.  Co.  3  Lie.  Law  Jour.  885,  U.  S, 
C.  C.  Minn. 

§  366.  Proof  of  debt  in  bankruptcy  is  equiyalent  to  the  commencement  of  a  suit.  In 
re  Firemen's  Ins.  Co.  3  Ine,  Law  Jour.  159,  (/,  8.  Diet.  Ct.  North.  Diet,  of  III 

§  865.  The  assured  is  only  bound  to  proye  the  policy,  the  payment  of  the  annual 
premiums,  and  the  death  in  order  to  make  out  vl  prima  facie  case.  He  is  not  bound  to 
set  out  the  application  and  proye  its  truth.  Mut  Ben.  L.  Ins.  Co.  y.  Robertson,  59727. 128. 

§  374.  To  proye  death  by  intemperance,  it  must  be  shown  that  intemperance  was  the 
paramount  ana  proximate  cause  of  death.  If  the  insured  becomes  intoxicated  and  dies 
from  it,  eyen  though  by  proper  medical  attendance  he  could  have  been  saved,  it  is  death 
from  intemperance.  Otherwise  if  the  death  results  from  improper  medical  treatment. 
Superior  Ct.  of  Cincinnati,  La  Boyteau  y.  N.  Y.  L.  Ins.  Co.  Chicajo  Leg.  Newe,  April  11, 
1874. 

§g  376, 878.  Pohalski  y.  Mut  Ben.  L.  Ins.  Co.  is  reported  also  86  N.  Y.  Superior  R  21 L 

§  380.  Where  a  question  is  raised  as  to  the  extent  of  the  agenf  s  actual  authority,  the 
agreement  between  him  and  the  company  may  be  introduced  by  the  latter.  Busby  y.  N. 
Am.  L.  Ins.  Co.  Court  of  Appeale  of  Maryland,  MSS. 

§  383.  Company's  published  documents  and  rules  admitted  in  evidence.  Walsh  y. 
iEtna  L.  Ins.  Co.  30  Iowa,  183. 

§  420.  An  act  requiring  as  a  condition  of  being  allowed  to  do  business  in  the  State  a 
waiyer  of  the  right  to  remove  an  action  to  tlie  United  States  court  is  yalid.  Morse  y. 
Home  Ins.  Co.  30  Wiec.  496.  This  case  has  been  argued  on  appeal  in  the  Supreme  Court 
of  the  United  States,  but  not  yet  decided. 
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LAW  OF  LIFE  INSURANCE. 


CHAPTER   L 


NATURE  AND  DEFTNITION  OF  THE  CONTRACT  OF  LIFE  INSURANCE. 

S 

§  1.  History  of  Life  Insurance  in  Europe. — ^Thougli  there 
are  earlier  passages  which  may  be  interpreted  as  having 
some  reference  to  insurance  upon  life,  probably  the  first  dis- 
tinct reference  to  the  subject  is  to  be  found  in  the  Guidon, 
"a  French  production  formerly  compiled  for  the  benefit  of 
the  merchants  trading  in  the  noble  city  of  Kouen."  From 
this  work,  as  annotated  by  Cleirac  in  "  Les  us  et  coutumes 
de  la  Mer,"  in  1661,  Mr.  Hendricks,  in  the  Assurance  Maga- 
zine,^ translates  among  others  the  following  passages:  "In 
other  countries,  where  the  bodies  of  people  may  be  captured 
and  reduced  to  bondage,  there  are  various  usages  for  the  in- 
surance of  the  body  and  life  of  men,  whether  they  be  of  free 
condition  or  slaves,  which  customs  will  not  be  mentioned  here, 
because  in  France,  men  of  whatsoever  nation  are  of  frank 
and  free  condition ;"  and  again,  "  Another  kind  of  insurance 
is  made  by  other  nations  upon  the  life  of  men,  in  case  of 
their  decease  upon  their  voyage,  to  pay  certain  sums  to  their 
heirs  or  creditors.  Creditors  even  may  insure  their  debts,  if 
their  debtor  remove  from  one  country  to  another ;  the  same 
can  be  done  by  those  having  rents  or  pensions,  so  as  in  case  of 
their  decease  to  continue  to  their  heirs  such  pension  or  rent  as 
may  be  due  to  them ;  which  are  all  stipulations  forbidden  as 
against  good  morals  and  customs,  from  which  endless  abuses 
and  deceptions  arose ;  whence  they  have  been  constrained  to 
abolish  and  prohibit  the  said  usages ;  which  is  also  to  be 

'  Cited  Bunyon  on  Ins.  7. 
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prohibited  and  forbidden  in  this  country."  In  France,  the 
ordinance  of  Louis  XIV,  in  1681,  says,  "We  forbid  the 
making  of  any  insurance  on  the  life  of  men,"  though  it  was 
allowed  upon  the  lives  of  redeemed  captives.  The  French 
Code  of  Napoleon  omitted  any  express  reference  to  the  sub- 
ject, and  most  of  the  commentators  seem  to  have  been  of 
opinion  that  under  it  insurance  upon  life  was  illegal.^  Though 
such  insurance  has  been  permitted  in  France  since  1820,  its 
development  has  been  very  slow  till  within  a  few  years.  On 
January  22,  1868,  the  French  government  issued  elaborate 
regulations  for  the  government  of  life  insurance  companies. 
The  Amsterdam  ordinance  of  1598,  and  the  Rotterdam  or-  . 
dinances  of  1604  and  1635,  and  that  of  Middleburg,  forbade 
life  insurance,  while  the  civil  statutes  of  Genoa,  in  1588,  for- 
bade the  insurance,  without  the  permission  of  the  senate,  of 
the  life  of  pope,  emperor,  kings,  cardinals,  dukes,  princes, 
bishops,  and  other  lords  or  persons  in  constituted  dignities, 
ecclesiastical  or  secular.  On  the  other  hand,  life  insurance 
was  permitted  at  Naples,  at  Florence,  and  by  the  ordinance 
of  Wisbuy.*  Though  life  insurance  has  been  introduced  in. 
other  countries  of  the  continent,  and  numerous  companies 
exist  in  Germany,  which  do  a  large  business,  there  stUl  re- 
mains much  of  the  old  feeling  against  it.  In  England,  the 
first  life  insurance  office  was  established,  in  1699,  by  the 
Mercers'  Company,  as  a  "  widow's  fand,"  and  in  the  following 
year  there  was  established  the  "  Society  of  Assurance  of 
Widows  and  Orphans,"  but  the  real  introduction  of  insurance 
upon  life  seems  to  date  from  the  establishment,  in  1706, 
under  a  charter  of  Queen  Anne,  of  The  Amicable  Society  for 
a  Perpetual  Assurance  Office.  life  insurance  was,  however, 
also  carried  on  to  some  extent  in  England  by  individual  un- 
derwriters, in  the  same  manner  as  marine  insurance.  Thus 
Weskett,  in  his  work  on  Insurance,  published  in  Dublin,  in 
1783,  speaks^  of  "private  underwriters  who  insure  only  to 

*  Boulay  Paty,  Cours  de  Droit,  tome  III,  866,  868,  496,  et  pott.     Delvincourt,  De 
Laporte  and  others  a^ee  with  him.    Pardessas  takes  a  contrary  view. 
«  Ordinance  of  Wish.  art.  66.  *  P.  831. 
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pay  a  certain  gross  sum  at  the  decease  of  the  person  whose 
life  is  insured,"  and  the  reports  show  several  cases  of  this 
kind.^  About  the  middle  of  the  last  century,  the  principle 
of  life  insurance  was  applied  so  extensively  to  what  were 
regarded  as  speculative  and  gaming  transactions,  that  a 
statute  was  passed  in  England,  prohibiting  any  insurance 
upon  life,  unless  the  person  for  whose  benefit  the  insurance 
was  obtained  had  an  interest  in  the  life  insured.  This 
statute,  known  as  the  Gambling  Act,  to  which  reference  will 
be  made  when  considering  the  question  of  interest,  still  re- 
mains in  force.*  It  was  not  till  about  the  commencement  of 
the  present  century  that  life  insurance  in  England  began  to 
assume  any  great  importance  as  a  business. 

§  2.  First  Case  In  America,— In  this  country,  a  case  in 
Massachusetts®  shows  its  existence  as  early  as  1812,  though 
its  legality  was  questioned.  Chief  Justice  Parker  says,  in 
the  case  referred  to: — "It  has  been  made  a  question  in 
the  argument  whether  a  policy  of  assurance  upon  a  life 
is  a  contract  which  can  be  enforced  by  the  laws  of  this 
state;  the  law  of  England,  as  it  is  suggested,  applicable 
to  such  contracts,  never  having  been  adopted  and  prac- 
ticed upon  in  this  country.  It  is  true  that  no  precedent 
has  been  produced  from  our  own  records  of  an  action 
upon  a  policy  of  this  nature.  But  whether  this  has  hap- 
pened from  the  infrequency  of  disputes  which  have  arisen, 
it  being  a  subject  of  much  less  doubt  and  difficulty  than  ma- 
rine insurances,  or  from  the  infrequency  of  such  contracts,  it 
is  not  possible  for  us  to  decide.  By  the  common  principles 
of  law,  however,  all  contracts  fairly  made,  upon  a  valuable 
consideration,  which  infringe  no  law  and  are  not  repugnant 


*  Wittingham  V.  Thornborough,  Prec.  in  Ch.  20;  8.  c.  Eq.  Gas.  Abr.  686;  2  Vern. 
206;  Weskett  on  Ins.  836;  Cleeve  y.  Gascoigne,  in  Chancery,  1758,  cited  in  Weskett, 
838. 

'  An  interesting  account  of  these  specnlatiye  insurances  is  to  be  found  in  Francis* 
"  Annals  and  Anecdotes  of  Life  Assurance."  In  the  reports,  see  March  y.  Pigot.  6  Burr. 
2802;  Earl  of  Chesterfield  ▼.  Janseen,  1  Atk.  838,  346  ;  s.  o.  2  Yes.  Sen.  126;  also,  Roe- 
buck  V.  Hammerton,  Cowp.  1Z1 ;  Mollison  v.  Staples,  Park  on  Insurance,  909. 

'Lord  v.  Ball,  12  Mass.  116. 
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to  the  general  policy  of  the  laws,  or  to  good  morals,  are  valid, 
and  may  be  enforced,  or  damages  recovered  for  the  breach  of 
them.  It  seems  that  these  insurances  are  not  favored  in  any 
of  the  commercial  nations  of  Europe,  except  England,  several 
of  them  having  expressly  forbidden  them ;  for  what  reasons, 
however,  does  not  appear,  unless  the  reason  given  in  France 
is  the  prevailing  one,  viz.,  *  that  it  is  indecorous  to  set  a  price 
upon  the  life  of  a  man,  and  especially  a  freeman,  which,  as 
they  say,  is  above  all  price.'  *  *  *  This  is  a  contract  fairly 
made;  the  premium  is  a  sufficient  consideration;  there  is 
nothing  on  the  face  of  it  which  leads  to  the  violation  of  law, 
nor  anything  objectionable  on  the  score  of  policy  or  morals. 
It  must  then  be  valid  to  support  an  action,  until  something 
is  shown  by  the  party  refusing  to  perform  it  in  excuse  for  his 
non-performance."  But  though  introduced  thus  early,  it  was 
not  until  within  the  last  twenty  or  thirty  years  that  life  insur- 
ance became  a  business  of  importance. 

§  3.  Definition,— The  contract  of  life  insurance,  or  life  as- 
surance, is  one  which  has  been  the  frequent  subject  of  defi- 
nition. Baron  Parke  says :  "  The  contract  commonly  called 
Life  Assurance,  when  properly  considered,  is  a  mere  contract 
to  pay  a  certain  sum  of  money  on  the  death  of  a  person  ia 
consideration  of  the  due  payment  of  a  certain  annuity  for  his 
life;  the  amount  of  the  annuity  being  calculated,  in  the  first 
instance,  according  to  the  probable  duration  of  the  life,  and, 
when  once  fixed,  it  is  constant  and  invariable.  The  stipu- 
lated amount  of  annuity  is  to  be  uniformly  paid  on  one  side, 
and  the  sum  to  be  paid  in  the  event  of  death  is  always 
(except  when  bonuses  have  been  given  by  prosperous  offices) 
the  same  on  the  other."  ^  Chief  Justice  Tindal  describes  it  * 
as  a  contract  in  which  a  sum  of  money  is  paid  as  a  premium 
in  consideration  of  the  insurers  incurring  the  risk  of  paying 
a  larger  sum  upon  a  given  contingency.  The  text  writers 
have  given  similar  definitions,  with  more  or  less  accuracy  and 

*  Balby  v.  The  India  A  Lond.  L.  Ass.  Co.  16  C.  B.  866 ;  8.  c.  8  C.  L.  R.  61 ;  18 
Jnp.   1024 ;  44  L.  J.  C.  P.  2 ;  28  Eog.  Law  <k  Eq.  312. 

•  Paterson  v.  Powell,  9  Bing.  320. 
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conciseness/  but  the  best  one  is  that  given  by  Bunyon,*  who 
says,  after  quoting  the  definition  of  Chief  Justice  Tindal : 
"  The  contract  of  life  insurance  may  be  further  defined  to  be 
that  in  which  one  party  agrees  to  pay  a  given  sum,  upon  the 
happening  of  a  particular  event,  contingent  upon  the  dura- 
tion of  human  life,  in  consideration  of  the  immediate  pay- 
ment of  a  smaller  sum,  or  certain  equivalent  periodical  pay- 
ments by  another." 

§  4.  Classification  of  Life  Insurance.— Life  insurances  seem 
divisible  into  two  classes:  first,  that  in  which  the  risk  is, 
strictly  speaking,  a  contingent  event,  or  one  that  may  or  may 
not  happen ;  as  for  example,  when  a  premium  is  paid  to  secure 
a  sum  of  money  if  A.  should  die  before  B.,  or  if  A.  should  die 
within  a  limited  period  ;  secondly,  those  in  which  the  event 
assured  against  is  certain,  and  the  only  element  of  uncer- 
tainty is  the  question  of  the  length  of  time  which  will  elapse 
before  it  will  happen,  and  the  sum  assured  become  conse- 
quently payable,  as  when  the  premium  is  paid  to  receive  a 
sum  of  money  upon  the  death  of  A.*  The  former  class  is 
much  more  common  in  England  than  in  this  country. 

§  5.  Meaning  of  Terms* — ^The  party  receiving  the  premium 
and  undertaking  to  make  the  payment,  is  termed  the  assurer 
or  insurer ;  the  party  paying  the  premium  and  to  whom  or 


'Ellis  on  Ins.  101;  Marshal  .on  Ins.  (Am.  ed.  of  1810),  766;  Park  on  Ins.  (London 
ed.  of  1842),  905 ;  Angell  on  Ins.  §  274;  Hoghes  on  Ins.  497 ;  1  Phillips  on  Ins.  §  147; 
8  Kent  Com.  489.  The  references  to  the  works  of  Park  and  Marshall  are  always  to  these 
editions  respectively. 

*  Bmiyon  on  Ins.  1.  The  reference  here  as  elsewhere  is  to  the  second  London  edition, 
published  in  1868.  The  code  of  Georgia  (§  2776)  defines  life  insurance  as  a  contract  by 
which  the  insurer,  for  a  stipulated  sum,  engages  to  pay  a  certain  amount  of  money  if 
another  dies  within  the  time  limited  by  the  policy.  The  life  may  be  that  of  the  assured, 
or  of  another,  in  whose  continuance  the  assured  has  an  interest  Other  definitions  are 
given  in  Law  v.  Loud.  Indisp.  L.  P.  Co.  1  Eay  ^  Johns.  228 ;  Trenton  Mut  L.  <fc  F.  Ins.  Co. 
V.  Johnson,  4  Zab.  676;  St.  John  v.  Am.  Mut:  L.  Ins.  Co.  8  Eem.  81.  The  Supreme 
Court  of  Massachusetts,  says,  a  contract  by  which  one  party  promises  to  make  a  cer- 
tain payment  upon  the  destruction  br  injury  of  something  in  which  the  other  party  has  an 
interest,  is  a  contract  of  insurance,  whatever  may  be  the  terms  of  payment  of  the  con- 
uderation  or  the  mode  of  estimating  or  securing  payment  of  the  sum  to  be  insured  in 
case  of  loss.    Comm.  v.  Wetherbee,  106  Mass.  149. 

'  Bunyon,  6. 
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to  whose  representatives  payment  is  to  be  made,  the  assured 
or  insured;  the  contingency  assured  against,  the  risk;  and 
the  written  instrument  containing  the  contract,  the  policy. 
The  premium  is  paid  either  in  one  sum,  in  which  case  it  is 
termed  a  single  premium,  or  by  a  succession  of  periodical 
payments,  usually  yearly  or  half-yearly,  made  either  during 
the  entire  continuance  of  the  risk  or  for  a  limited  period.^ 
There  has  recently  been  some  attempt  to  give  more  precision 
to  the  nomenclature  of  life  insurance,  by  applying  the  term 
*'  the  insured "  to  the  person  whose  life  is  insured,  and  the 
term  "  the  assured  "  to  the  person  or  persons  for  whose  bene- 
fit the  insurance  is  eflfected.  Where  a  person  insures  his  own 
life,  without  naming  any  other  person  to  receive  the  money, 
he  would,  if  such  nomenclature  were  adopted,  be  at  once  the 
insured  and  the  assured.  Such  a  distinction  in  the  use  of 
language  would  be  a  matter  of  great  convenience,  and  will  be 
followed  as  far  as  possible  in  this  treatise,  but  it  can  hardly 
be  said  to  be  fully  established.  In  England  it  is  very  com- 
mon to  designate  the  person  whose  life  is  insured  briefly  as 
*'  the  life,"  while  one  text  writer  in  this  country  *  has  adopted 
the  term,  "  the  life-insured,"  to  designate  such  person. 

§  6.  Forms  of  Insurance. — ^The  ordinaiy  form  of  life  insur- 
ance, which  is  the  insurance  of  the  life  of  a  person,  in  considera- 
tion of  an  annual,  semi-annual  or  quarterly  premium  payable 
till  his  death,  when  the  sum  insured  becomes  payable  to  the 
person  entitled  to  the  benefit  of  the  policy,has  been  of  late  years 
greatly  varied,  especially  in  this  country.  Forms  of  insurance 
have  been  introduced  in  which  the  annual  premiums  are  pay- 
able only  for  a  limited  number  of  years,  but  the  sum  insured 
is  not  to  be  payable  till  the  death  of  the  person  insured, 
which  may  not  be  for  many  years  after  the  payment  of  prem- 
iums has  ceased.  Another  form  of  insurance,  knowTi  as  "  en- 
>dowment  insurance,"  provides  for  the  payment  of  the  sum  in- 
sured to  the  person  whose  life  is  insured,  if  he  lives  a  certain 
length  of  time,  or  if  he  dies  before  that  time,  to  some  other 

*  Bunyon,  1 ;  Phaiips,  §  2.  '  Parsons'  Mercantile  Law,  640. 
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person  indicated.^    There  are  still  other  modifications  and 
combinations  of  the  system,  most  of  which  have  some  appar- 

J 

^  In  BrigKS  y.  McCullough,  86  Cal.  642,  it  appeared  that  there  was  a  statute,  provid- 
ing that  "  no  money,  benefit,  right,  privilege,  or  immunity  accruing,  or  in  any  manner 
whatever  growing  out  of  any  life  insurance  on  the  life  of  the  debtor,"  should  be  taken  in 
execution,  and  an  attempt  was  made  to  reach  an  endowment  policy  in  that  way,  but  the 
court  decided  that  it  could  not  be  done.  They  say,  "  It  is  urged  that  the  policy  in  this 
case  is  not  an  insurance  on  the  life  of  McCullough  in  the  sense  of  the  statute,  but  is  simply 
a  covenant  by  the  company,  that  in  consideration  of  a  certain  sum  deposited  by  McCul- 
lough, the  company  will  pay  him,  at  the  expiration  of  ten  years,  or  sooner  if  he  dies,  a 
certidn  other  stipulated  sum,  together  with  such  dividends  as  his  deposit  shall  in  the 
mean  time  have  earned.  The  term  'life  insurance'  is  not  alone  applicable  to  an  insur- 
ance for  the  fuU  term  of  one's  life.  On  the  contrary,  it  may  be  for  a  term  of  years,  or  un- 
til the  assured  shall  arrive  at  a  certain  age.  It  is  simply  an  undertaking,  on  the  part  of 
the  insurer,  that  either  at  the  death  of  the  assured,  whenever  that  event  may  occur,  or  on 
his  death,  if  it  sliall  happen  within  a  specified  term,  or  before  attaining  a  certain  age,  as 
the  case  may  be,  there  shall  be  paid  a  stipulated  sum.  In  either  form  it  is,  strictly  speak- 
ing, an  insurance  on  the  life  of  the  party.  In  this  case  the  policy  was  to  become  payable 
on  the  death  of  McCullough,  provided  he  died  within  ten  years,  and  it  is  to  that  extent 
certainly  an  insurance  on  his  life.  It  is  an  undertaking  to  pay  the  stipulated  sum  if  he 
shall  die  within  a  specified  term,  which  is  of  the  very  essence  of  life  insurance.  The  &ct 
that  the  company  is  to  pay  the  agreed  sum  at  the  expiration  of  ten  years,  even  though 
McCullough  shall  not  have  died  in  the  mean  time,  does  not  divest  it  of  its  character  of 
life  insurance.  It  is  only  a  new  and  additional  element  in  the  contract  not  inconsistent 
with  its  other,  which  is  its  chief  constituent  part,  to  wit :  the  undertaking  to  pay  on  the 
death  of  the  assured  within  the  specified  term.  We  think,  therefore,  that  this  was  an  in- 
surance on  the  life  of  McCullough." 

In Comm.  v.  Wetherbee,  106  MassL  149,  the  court  say:  "  Neither  the  times  and  amounts 
of  payments  by  the  assured,  nor  the  modes  of  estimating  or  securing  the  payment  of  the 
sum  to  be  paid  by  the  insurer,  affect  the  question  whether  the  agreement  between  them 
is  a  contract  of  insurance.  All  that  is  requimte  to  constitute  such  a  contract  is  the  pay- 
ment of  the  consideration  by  the  one,  and  the  promise  of  the  other  to  pay  the  amount  of 
the  insurance  upon  the  liappening  of  injury  to  the  subject  by  a  contingency  contemplated 
in  the  contract." 

Referring  to  the  case  before  them,  the  court  say:  "The  subject  insured  is  the  life  of 
ihe  member.  The  risk  insured  is  death  from  any  cause  not  excepted  in  the  terms  of  the 
the  contract  The  assured  pays  a  sum  fixed  by  the  directors  and  not  exceeding  ten  dol- 
lars, at  the  inception  of  the  contract,  and  assessments  of  two  dollars  each  annually,  and  of 
one  dollar  each  upon  the  death  of  any  member  of  the  division  to  which  he  belongs,  during 
the  continuance  of  the  risk.  In  case  of  the  death  of  the  assured  by  a  peril  insured  against, 
the  company  absolutely  promises  to  pay  to  his  representatives,  in  sixty  days  after 
receiving  satisfactory  notice  and  proof  of  his  death,  '  as  many  dollars  as  there  are  mem- 
bers  in'  the  same  division,  the  number  of  which  is  limited  to  five  thousand.  The  payment 
of  this  sum  is  subject  to  no  contingency  but  the  insolvency  of  the  corporation.  The  means 
of  paying  it  are  derived  from  the  assessments  collected  upon  his  death  from  other  mem- 
bers, from  the  money  received  upon  issuing  their  certificates  of  membership,  which  the 
by-laws  declare  may,  after  payment  of  expenses,  be  '  used  to  cover  losses  caused  by  the 
delinquencies  of  members ; '  and  firom  the  guaranty  fund  of  one  hundred  thousand  dollars, 
ostablished  by  the  corporation  under  its  charter. 

"  This  is  not  the  less  a  contract  of  mutual  insurance  upon  the  life  of  the  assured,  be- 
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ent  or  real  advantages,  but  it  may  safely  be  said  that  the  or- 
dinary form  of  life  insurance  is,  as  a  general  thing,  the  best, 
both  for  the  insurer  and  the  insured,  though  the  other  forms, 
especially  the  endowment  policies,  give  to  the  companies 
large  present  assets,  and  to  the  agents  large  present  com- 
missions. 


canse  the  amount  to  be  paid  by  the  corporation  is  not  a  gross  som,  bnt  a  sum  gpradnated 
by  the  number  of  members  holding  similar  contracts ;  nor  because  a  portion  of  the  prem> 
iums  is  to  be  paid  upon  the  uncertain  periods  of  the  deatbs  of  such  members;  nor  because^ 
in  case  of  non-payment  of  assessments  by  any  member,  the  contract  provides  no  means  of 
enforcing  payment  thereof,  but  merely  declares  the  contract  to  be  at  an  end,  and  all  moneys 
previously  paid  by  the  assured,  and  all  dividends  and  credits  accrued  to  him,  to  be  for- 
feited to  the  company.  The  fact  offered  to  be  proved  by  the  defendant,  that  the  object 
of  the  organization  was  benevolent,  and  not  speculative,  has  no  bearing  upon  the  nature 
and  effect  of  the  business  conducted  and  the  contracts  made  by  the  corporation." 


CHAPTER   n. 

WHO  MAY   PROCTJEE   AND    WHO     MAY    GRANT    INSURANCE;    IN- 
CLUDINa  THE  INTEREST  NECESSARY   TO   SUPPORT  A  POLICY. 

§  7.  Interest. — It  is  the  general  rule  of  law  that  no  per- 
son can  procure  a  valid  insurance  upon  a  life,  unless  he  has 
an  interest  in  such  life ;  but  there  is  a  marked  difference 
between  the  law  of  England  and  that  of  America  as  to  the 
nature  of  the  interest  required.  As  the  English  decisions 
upon  the  subject  of  the  interest  necessary  to  support  a 
policy  are  affected  more  or  less  by  statute  law,  it  will  be 
convenient  to  refer  to  them  first,  and  then  to  examine  the 
American  cases. 

§  8.  English  Gambling  Act. — ^The  evils  actually  experi- 
enced or  anticipated  from  the  abuse  of  life  insurance^  led,  in 
1774,  to  the  passage  in  England  of  a  statute,®  which  has  re- 
mained in  force  to  the  present  time,  and  has  introduced  into 
the  law  of  England  limitations  and  qualifications  not  appli- 
cable in  this  country.     Of  this  statute  a  recent  English  writer 

>    Ante,  %  1. 

*  14  Geo.  m,  ch.  48.  This  statate,  entitled  "  Aii  Act  for  regnlatiDg  insurances  upon 
lives,  and  for  prohibiting  all  such  insurances,  except  in  cases  where  the  persons  insuring 
shall  have  an  interest  in  the  life  or  death  of  the  persons  insured,"  is  as  follows : 

'*  Whereas  it  hath  been  found  by  experience  that  the  making  insurances  on  lives,  or 
other  events,  wherein  the  assured  shall  have  no  interest,  hath  introduced  a  mischievous 
kind  of  gaming;  for  remedy  whereof  be  it  enacted,  ^c,  That,  from  and  after  the  passing' 
of  this  act,  no  insurance  shall  be  made  by  any  person  or  persons,  bodies  politic  or  cor- 
porate, on  the  life  or  lives  of  any  person  or  persons,  or  on  any  other  event  or  events 
whatsoever,  wherein  the  person  or  persons  for  whose  use,  benefit,  or  on  whose  account 
such  policy  or  policies  shall  be  made,  shall  have  no  interest,  or  by  way  of  gaming  or 
wagering ;  and  that  every  assurance  made  contrary  to  the  true  intent  and  meaning  hereof 
shaU  be  null  and  void  to  all  intents  and  purposes  whatsoever.  And  be  it  further  enacted. 
That  it  shall  not  be  lawful  to  make  any  policy  or  policies  on  the  life  or  lives  of  any  per- 
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says :  ^  "  It  is  scarcely  too  much  to  say  that  in  modem  times 
it  has  never  availed  to  prevent  an  illegitimate  transaction, 
and  has  never  been  put  in  force,  except  to  evade  a  just 
claim."  The  fact  that  none  of  the  evils  which  it  was  in- 
tended to  prevent  seem  to  have  arisen  in  Ireland,  where  the 
statute  till  recently  had  no  application,*  nor  in  this  country, 
where  it  is  not  in  force,  and  where  the  decisions  of  the 
courts  have  construed  the  conunon  law  as  to  wagers  very 
liberally,  would  seem  to  confirm  the  view  that  such  a  statute 
is  unnecessary  at  present.^ 

§  9.  Is  a  Wager  Policy  upon  Life  Void  at  Common  Law  I — A 

question,  which  is  of  some  importance  in  this  country,  has 
been  raised  whether,  independently  of  any  statute,  an  insur- 
ance upon  life,  where  there  was  no  interest  in  the  life  insured, 
is  valid ;  in  other  words,  whether  by  the  common  law  a 
wager  policy  upon  life  is  void.  The  English  judges  seem  not 
to  be  agreed  upon  this  question.  In  Crawford  v.  Hunter,* 
Justice  Gross  says  with  great  force,  that  whoever  reads  the 
Gambling  Act  must  see  that  "  before  that  time  a  wagering 
policy  was  not  illegal.  The  words  of  that  statute  clearly 
show  that  before  that  time  any  person  might  have  insured 
without  interest ;  therefore,  it  is  not  necessary  to  aver  inter- 
est in  any  case  not  prohibited  by  that  act."  And  in  British 
Commercial  Insurance  Company  v.  Magee,^  Bushe,  C.  J., 
says :  "  No  authority  has  been  cited  to  show  that  such  an  in- 
surance has  been  held  illegal,  as  being  against  policy  or 
morals  in  any  case  decided  in-  England  before  the  statute ; 


son  or  persons,  or  other  event  or  events,  without  inserting  in  such  policy  or  poticies  the 
person  or  persons'  name  or  names  interested  therein,  or  for  whose  use,  benefit,  or  on 
whose  account  such  policy  is  so  made  or  UDderwrote.  And  be  it  further  enacted,  That, 
in  all  cases  when  the  insured  hath  interest  in  such  life  or  lives,  event  or  events,  no  greater 
sum  shall  be  recovered  or  received  from  the  insurer  or  insurers  than  the  amount  or  value 
of  the  interest  of  the  insured  in  such  life  or  lives,  or  other  event  or  events." 

*  Law  Mag.  and  Law  Rev.  vol.  28,  February,  1870,  p.  193,  194. 

'  By  29  and  80  Vict.  c.  42,  passed  in  1866,  the  "  Gambling  Act"  above  referred  to 
has  been  extended  to  Ireland. 

■  See  Trenton  Mut  L.  <fe  F.  Ins.  Co.  v.  Johnson,  4  Zab.  676. 

*  8  T.  R.  14,  24. 

»  Cooke  <k  Ale.  182. 
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*  *  the  statute  recites  Hhat  making  insurances  on 
lives  or  other  events  in  which  the  assured  shall  have  no 
interest  has  been  found  by  experience  to  have  introduced 
a  mischievous  kind  of  gaming,'  *  *  recognizing  the 
frequency  of  the  practice  and  the  necessity  for  preventing  it 
in  future."  In  Dalby  v.  India  &  London  Life  Assurance 
Company/  as  reported  in  the  Jurist,  Parke,  B.,  is  reported  to 
have  observed,  during  the  argument,  "  The  word  '  declared ' 
is  not  used  in  it,  so  that  it  would  not  affect  existing  con- 
tracts." This  case  seems  to  hold  expressly  that  at  com- 
mon law  wager  policies  upon  life  were  not  legal,  but 
when  counsel  arguendo  in  Shilling  v.  The  Accidental  Death 
Insurance  Company,^  referred  to  the  fact  that  Baron  Paite, 
in  delivering  the  judgment  of  the  court  in  the  case  of  Dalby, 
had  pointed  out  that  "  a  contract  to  pay  a  fixed  sum  on  the 
death  of  a  person  would  have  been  unquestionably  legal  at 
common  law,  if  the  insurer  had  an  interest  therein  or  not," 
he  was  interrupted  by  Pollock,  C.  B.,  with  the  remark,  "  I 
do  not  assent  to  that."  In  Ireland,  where  the  Gambling 
Act  has  not  applied  till  recently,  it  has  uniformly  been  held 
that  a  wager  policy  upon  life  was  valid.*  In  this  country 
there  has  been  a  similar  difference  of  opinion.  Chancellor 
Walworth,  of  New  York,  in  a  case  decided  by  him  as 
arbitrator,*  held  that  at  common  law  a  policy  without  an 
interest  was  not  invalid,  and  the  Superior  Court  of  the  city 
of  New  York  came  to  the  same  conclusion,*^  but  the  Court 
of  Appeals,  in  the  same  State,  after  declining  to  decide 
the  question  in  one  case,*  was  compelled  to  meet  it  in  a 
subsequent  one,  and  after  an  examination  of  all  the  re- 
ported decisions  on  the   subject,  held,  that  wager  policies 


'  18  Jnr.  1024 ;  s.  c.  15  C.  B.  865 ;  3  Com.  Law  R.  61 ;  24  L.  J,  C.  P.  2;  28  Eng.  Law 
^  Eq.  312.  ■  2  H.  «fe  N.  42. 

'  3  Irish  Law  Rec.  108 ;  Brit.  Comm.  Ins.  Co.  y.  Magee,  Cooke  <fe  Ale.  182 ;  Shannon 
▼.  Kugent,  1  Hayes,  536 ;    Scott  t.  Roose,  1  Longf.  k  Towns.  54,  59  ;  s.  c.  3  Ir.  Eq.  R.  170, 

•  Leonard  y.  Eagle  Life  <&  Health  Ins.  Co.  4  Liyingston's  U.  S.  Law  Mag.  289. 

•  St.  John  V.  American  Mut.  L.  Ins.  Co.  2  Dner,  419. 

•  Valton  V.  National  Fund  L.  Ass.  Co.  20  N.  Y,  82,  J  8. 
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upon  life  are  void  at  common  law.^     The  law  of  Massachu- 


'  Ruse  V.  Mut.  Ben.  L.  Ins.  Co.  28  N.  Y.  616.    In  this  case  Judge  Selden,  in  delivering^ 
the  opinion  of  the  court,  says :  "  Oar  inquiry  therefore  is  whether  at  common  law,  inde- 
pendent of  any  statute,  it  is  essential  to  the  validity  of  a  policy  obtained  by  one  person 
for  his  own  benefit  upon  the  life  of  another,  that  the  party  obtaining  the  policy  should 
have  an  interest  in  the  life  insured.     A  policy,  obtained  by  a  party  who  has  no  interest 
in  the  subject  of  insurance,  is  a  mere  wager  policy.    Wagers  in  general,  that  is  innocent- 
wagers,  are  at  common  law  valid ;  but  wagers  involving  any  immorality  or  crime,  or  in 
conflict  with  any  principle  of  public  policy,  are  void.    To  which  of  these  classes,  then, 
does  a  wagering  policy  of  insurance  belong  ?    Aside  from  authority,  this  question  would 
seem  to  me  of  easy  solution.     Such  policies,  if  valid,  not  only  afford  facilities  for  a  de- 
moralizing system  of  gaming,  but  furnish  strong  temptations  to  the  party  interested  to 
bring  about,  if  possible,  the  event  insured  against.    In  respect  to  insurances  against  fire, 
the  obvious  tiemptation  presented  by  a  wagering  policy  to  the  commission  of  the  crime  of 
arson  has  generally  led  the  courts  to  hold  such  policies  void,  even  at  common  law.    It 
was  so  held  in  England,  at  an  early  day,  by  Lord  Chancellor  King,  in  Lynch  v.  Dalzell 
(4  Bro.  P.  C.  431),  and  by  Lord  Hardwicke  in  Saddlers'  Company  v.  Badcock(2  Aik.  654);. 
and  the  courts  in  this  country  have  generally  acquiesced  in  and  approved  of  the  doctrine. 
In  this  State  such  policies  would  fall  under  the  condemnation  of  our  statute,  avoiding  all 
wagers  and  gambling  contracts  of  every  sort ;   but  they  would,  no  doubt,  also  be  held 
void,  independently  of  that  statute,  at  common  law.    *    *    *    In  regard,  however,  to 
marine  insurances,  a  different  rule  seems  to  have  prevailed  in  England.    *    *    *    The 
distinction  between  these  two  classes  of  poUcies  is,  in  my  view,  a  mere  matter  of  accident^ 
and  grew  out  of  the  peculiar  manner  in  which  the  question  was  presented  in  respect  to 
marine  policies."    After  referring  to  various  cases.  Judge  Selden  continues,  "  It  was  in 
this  indirect  way  that  the  doctrine  in  question,  as  to  marine  policies,  first  crept  into  the 
law.     It  was  important  to  show  this,  because  the  effect  of  what  I  consider  as  the  inad- 
vertence of  the  court  in  Depaba  v.  Ludlow  (Comyns,  861),  was  not  confined  to  policies 
upon  ships.     It  must  have  been,  I  think,  in  consequence  of  the  doctrine  initiated  by  that 
case,  that  it  came  to  be  understood  in  England  that,  in  insurances  upon  lives,  it  was  not 
necessary  at  common  law  that  the  party  to  be  benefited  by  the  policy  should  have  any 
interest  in  the  life  insured.    There  may  not  have  been  any  direct  decision  to  that  effect ; 
yet,  that  such  was  the  prevalent  impression,  is  to  be  inferred  from  the  enactment  of  the 
statute.    *    *    *    That  impression  does  not  appear  to  be  supported  by  any  adjudged 
case.    Life  insurance  seems  not  to  have  been  practiced  to  a  great  extent  in  England  unUl 
a  comparatively  modern  date,  and  the  probability  is,  that  as  soon  as  such  insurances 
became  frequent,  the  evils  of  gambling  in  them  were  so  apparent  that  Parliament  inter- 
posed upon  the  assumption  that  the  same  rule  would  be  applied  to  them  as  to  insurances 
upon  ships.    I  cannot  regard  that  act  as  affording  any  very  strong  evidence,  that  at  com> 
mon  law,  wagering  policies  upon  lives  were  valid.    It  seems  to  me,  that,  were  the  naked 
question  presented  whether  such  a  policy  comes  within  the  admitted  exception  to  the 
validity  of  wagers  In  general,  that  is,  whether  it  is  repugnant  to  a  sound  public  policy, 
no  court,  not  hampered  by  some  unfortunate  or  mistaken  precedent,  would  hesitate  for  a 
moment  in  holding  the  affirmative.    In  Massachusetts,  in  Vermont,  in  Pennsylvania,  and 
I  believe  other  States,  it  has  been  so  held  in  regard  to  wager  policies  in  general.    But 
policies  without  interest,  upon  lives,  are  more  pernicious  and  dangerous  than  any  other 
class  of  wager  policies ;   because  temptations  to  tamper  with  life  are  more  mischievous 
than  incitements  to  mere  pecuniary  frauds.    Chancellor  Kent  was  evidently  embarrassed 
by  the  position  of  this  question  in  England.    (3  Kent  Com.  ^68.)    *    *    *    This  ob- 
scure manner  of  treating  the  subject  is  plainly  to  be  attributed  to  the  reluctance  of  the 
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setts  ^  and  of  Indiana^  is  to  the  same  eflfect.  In  New  Jersey, 
upon  the  other  hand,  it  has  been  decided  that  such  policies 
are  not  void  at  common  law.^  The  cases  in  most  of  the  other 
States  seem  to  assume  that  an  interest  is  necessary,  the 
judges  discussing  the  question  whether,  in  point  of  fact, 
an  interest  existed  in  the  case  before  them  rather  than 
whether  it  must  exist  to  make  the  policy  valid. 

§  10.  In  England  Pecuniary  Interest  Required. — Under 
the  English  "  Gambling  Act"  it  seems  always  to  have  been 
held  that  the  interest  required  must  be  a  pecuniary  one ;  * 
that  it  must  be  something  more  than  a  mere  moral  claim  or 
obligation,  more  than  a  mere  anxiety  or  solicitude  about  the 
life  of  the  person,  or  a  mere  expectation  of  advantage  from 
its  continuance,  however  strong  that  expectation  may  be* 
The  statute  is  held  to  contemplate  some  beneficial  right, 
valuable  in  the  eye  of  the  law,  the  deprivation  of  which 
would  occasion  a  pecuniary  loss,^  or  as  stated  by .  Bunyon  :* 
"^^  An  insurable  interest  must  be  pecuniary ;  no  ties  of  blood 
or  affection. are  sufficient.  The  interest  must  arise  out  of 
some  one  subsisting  right  of  property  which  may  be  preju- 
dicially affected  by  the  occurrence  of  the  event  assured 
against,  and  which,  whether  in  possession,  in  reversion,  or 
contingent,  would  give  the  assured  a  standing  in  a  court  of 
equity,  if  the  title  were  in  question." 


learned  author  to  admit  (notwithstanding  the  impression  that  appears  to  have  obtained 
in  England ),  that  gambling  in  life  insurance  could  be  tolerated  at  common  law.  That 
impression  has  been  here  traced,  as  I  think  with  justice,  to  the  very  questionable  doctrine 
of  the  English  courts  in  regard  to  marine  policies.  It  has  never,  that  I  am  aware  of, 
been  recognized  and  adopted  by  any  American  court,  and  is  so  obyiously  repugnant  to 
the  plainest  principles  of  public  policy,  that  it  is  somewhat  surprising  that  it  should  erer 
have  existed.  My  conclusion,  therefore,  is,  that  the  statute  of  14  George  III,  avoiding 
wager  policies  upon  lives,  was  simply  declaratory  of  the  common  law,  and  that  all  such 
policies  would  have  been  void,  independently  of  that  act" 

'  Lord  v.  Dall,  12  Mass.  116.    But  see  Loomis  v.  Eagle  L.  ^  Health  Ins.  Co.  6  Gray, 
896.  *  Franklin  L.  Ins.  Co.  v.  Hazzard,  2  Ins.  Law  Jour.  180.  • 

*  Trenton  Mut  L.  A  F.  Ins.  Co.  v.  Johnson,  4  Zab.  676 ;   and  the  Supreme  Court  of 
Hhode  Island  seems  inclined  to  the  same  view,  Mowry  v.  Home  L.  Ins.  Co.  9  R.  I.  346. 

*  Halford  v.  Kymer,  10  B.  <b  C.  724 ;  Hebdon  v.  West,  8  B;  A  }=».  578,  589. 

*  Dowdeswell,  Law  of  Life  A  Fire  Ins.  19. 

*  Bunyon,  14. 
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A  parent,  as  such,  has  in  England  no  insurable  interest 
in  the  life  of  his  child.  Thus,  in  Halford  v.  Kymer,^  it  ap- 
peared that  upon  the  marriage  of  the  plaintiff  certain  fiiiids^ 
had  been  settled  after  the  decease  of  himself  and  his  wife^ 
who  were  successively  entitled  to  a  life  interest,  upon  trust 
for  the  children  of  the  marriage,  according  to  the  appoint- 
ment of  the  plaintiff  and  his  wife ;  and  in  default  of  appoint- 
ment if  there  should  be  but  one  child  of  the  marriage,  then 
in  trust  for  such  child,  to  become  a  vested  interest  in  such 
child,  if  a  son,  at  the  age  of  twenty-one  years ;  and  if  no 
child  of  the  said  marriage,  or  issue  of  such  child  should  be- 
come entitled  to  a  vested  interest  in  the  said  trust  moneys, 
then  upon  such  trust  as  the  wife  should  appoint,  and  in  de- 
fault of  her  appointment,  in  trust  for  her  next  of  kin,  as  if  she 
had  died  intestate  and  unmarried.  They  had  one  son  and 
no  other  children ;  and  the  marriage  having  been  dissolved 
by  act  of  Parliament,  the  plaintiff  married  again,  and  effected 
the  policy  in  question  on  Feb.  13,  1826,  for  two  years,  upon 
the  life  of  his  son,  to  provide  against  his  death  before  he  at- 
tained the  age  of  twenty-one  years.  The  son  did  attain  that 
age  on  Jime  2d,  1827,  and  on  the  5th  of  January  following 
made  his  vnll,  and  thereby  gave  all  his  real  and  personal 
estate  to  his  father,  and  appointed  him  sole  executor,  and 
died  on  the  11th  of  the  same  month.  In  an  action  against 
the  company.  Lord  Tenterden  nonsuited  the  plaintiff,  on  the 
ground  that,  not  having  any  pecuniary  interest  in  the  life  of 
his  son  at  the  time  when  he  effected  the  policy,  the  same  was 
void  under  the  statute ;  giving  him  liberty  to  move  to  enter 
a  verdict  if  the  court  should  be  of  opinion  that  he  had  an 
insurable  interest.  In  delivering  the  judgment  of  the  court. 
Baily,  J.,  said :  "  It  is  enacted  by  the  third  section  of  the 
14th  Geo.  in,  ch.  48,  'that  no  greater  sum  shall  be  recov- 
ered than  the  amount  of  the  value  of  the  interest  of  the  in- 
sured in  the  life  or  lives.'  Now,  what  was  the  amount  or 
value  of  the  interest  of  the  party  insuring  in  this  case  ?     Not 


^  10  B.  <fe  C.  724. 
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one  farthing  certainly.  It  has  been  said  that  there  are 
numerous  instances  in  which  a  father  has  eflfected  an  in- 
surance on  the  life  of  his  son.  K  a  father,  wishing  to  give 
his  son  some  property  to  dispose  of,  make  an  insurance  on 
his  son's  life  in  his  (the  son's)  name,  not  for  his  (the  father's) 
own  benefit,  but  for  the  benefit  of  his  son,  there  is  no  law  to 
prevent  his  doing  so ;  but  that  is  a  transaction  quite  diflfer- 
ent  to  the  present,  and  if  a  notion  prevails  that  such  an  in- 
surance as  the  one  in  question  is  valid,  the  sooner  it  is  cor- 
rected the  better."  In  the  argument  upon  this  case  it  was 
urged  that  by  the  statute  of  Elizabeth,  a  father  falling  into 
poverty  in  his  old  age  was  entitled  to  a  maintenance  by  a 
son,  if  able  to  support  him,  and  that  the  maintenance  which 
the  parish  must  give,  may  be  much  less  than  that  which  a 
son  would  be  ordered  to  pay.  But  this  argument  did  not 
vary  the  decision,  the  court  saying  the  parish  is  bound  ta 
maintain  him,  and  it  is  indifferent  to  him  whether  he  be 
maintained  by  the  parish  or  his  son.  They  refer  to  the  earlier 
unreported  case  of  Innes  v.  Equitable  Assurance  Co.,^  where 
a  policy  had  been  effected  by  a  father  on  his  daughter's  life^ 
and  it  was  assumed  to  be  essential  to  prove  a  pecuniary  in- 
terest. 

§  11.  Lord  Eldon,  in  an  elaborate  decision  upon  marine 
insurance,  says  in  effect  ^  that  the  mere  chance  or  expectancy 
which  a  person  may  have,  as  heir  of  another,  will  not  give 
him  an  insurable. interest  in  the  life  of  the  other,  though  the 
premature  death  of  the  latter  might  deprive  the  former  of 
property  which  might  otherwise  devolve  upon  him,  and  it 
makes  no  difference  that  the  ancestor  is  incapable,  from 
idiocy  or  incurable  insanity,  of  making  a  will  or  executing 
a  conveyance,  the  heir  has  still  nothing  more  than  a  bare 
expectation,  which  does  not  give  him  an  insurable  interest. 
He  illustrates  the  question  as  follows :  "  Suppose  A.  to  be 
possessed  of  a  ship,  limited  to  B.  in  case  A.  dies  without 
issue ;  that  A.  has  twenty  children,  the  eldest  of  whom  is 

'  Se©  4  LoDd.  Law  Mag.  37?.  '  Lucena  v.  Craufurd,  2  B.  <fe  P.  N.  R.  270,  824. 
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twenty  years  of  age,  and  B.  is  ninety  years  of  age ;  it  is  a 
moral  certainty  that  B.  will  never  come  into  possession ;  yet 
this  is  a  clear  interest.  On  the  other  hand,  suppose  the 
case  of  the  heir-at-law  of  a  man  who  has  an  estate  worth 
£20,000  per  annum,  who  is  ninety  years  of  age,  upon  his 
death-bed,  intestate,  and  incapable  from  incurable  lunacy 
of  making  a  wilL  There  is  no  man  who  will  deny  that  such 
an  heir-at-law  has  a  moral  certainty  of  succeeding  to  the 
estate  ;  yet  the  law  will  not  allow  that  he  has  any  interest, 
or  anything  more  than  a  mere  expectation." 

§  12.  Interest  Implied  from  Relationship. — Certain  rela- 
tionships have,  however,  apparently  been  held,  under  the 
English  law,  to  imply  an  insurable  interest.  Thus  Lord 
Kenyon  held  that  it  must  be  presumed  that  every  wife  has 
an  insurable  interest  in  the  life  of  her  husband.^  It  has  been 
said  *  that  the  contrary  is  not  true,  and  that  a  husband  has 
not  an  insurable  interest  in  the  life  of  his  wife,  but  in 
Hebdon  v.  West,'  Justice  Wightman  seems  to  agree  that 
such  an  interest  does  exist  in  the  life  of  the  wife,  though  he 
suggests  the  somewhat  singular  reason  for  it  that  "  the  hus- 
band is  bound  to  find  his  wife  necessaries ;"  in  other  words, 
the  husband,  being  under  obligation  to  pay  money  for  his 
wife,  thereby  acquires  an  interest  to  enable  him  to  insure 
against  the  event  which  will  relieve  him  of  that  obligation. 
Where  the  life  of  a  pauper  dependent  upon  his  son  for 
support  was  insured,  it  was  held  that  the  son  had  not  an 
interest  in  the  father's  life  within  the  meaning  of  the 
statute.  He  will  not  be  allowed  to  enter  into  "  a  specula- 
tion on  the  father's  life  and  limbs."  * 

Though  there  is  some  difficulty  in  reconciling  the  princi- 
ples upon  which  the  different  cases  are  decided,  it  is  probable 

'  Reed  y.  Royal  Exchange  Ass.  Ck).  Peake,  Add.  Gas.  10. 

*  Bunyon,  14. 

■  8  B.  <k  S.  579;  8.  c.  9  Jur.  N.  S.  141  \  82  L.  J.  Q.  B.  85 ;  11  W.  R.  422  ;  7  L. 
T.  N.  S.  854.  It  seems  to  be  held  in  Scotland  that  ia  husband  may  insure  his  wife's  life. 
Wright  Y.  Brown,  11  Ct.  of  Sess.  Gas.  2d  series,  469. 

*  Shilling  T.  Accidental  Death  Ins.  Go.  27  Law  Jour.  Exch.  16,  19.  *  Post,  §  17  note. 
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that  the  true  rule  in  England  is  that  where  a  policy  is  sought 
to  be  supported  by  an  interest  derived  from  relationship, 
the  person  obtaining  the  policy  must  have  a  legal  claim  for 
support  upon  the  person  whose  life  is  insured. 

§  13.  Creditor  has  Interest  In  Debtor's  Life. — As  to  the 

nature  of  the  pecuniary  interest  which  is  necessary  under 
the  English  statute,  it  is  always  admitted  that  a  creditor  has 
such  an  interest  in  his  debtor's  life,  ^  and  yet  if  the  same 
principles  are  applied  to  the  consideration  of  a  creditor's 
interest  as  to  those  of  an  heir,  it  is  difficult  to  uphold  this 
doctrine  as  a  universal  rule.  The  debtor  may  be  a  pauper, 
crippled  and  bedridden,  with  no  possibility  of  ever  paying 
the  debt ;  or  the  creditor  may  have  abundant  other  security 
for  his  debt,  so  that  it  will  really  make  no  difference  to  him 
whether  the  debtor  lives  or  dies.  Though  considerations  of 
this  kind  are  presented  by  various  writers,*  and  the  point 
was  taken  in  one  early  case  before  Lord  Mansfield,'*  yet  the 
rule  that  a  creditor  has  an  insurable  interest  in  his  debtor's 
life  is  too  firmly  settled  to  admit  of  doubt,  but  in  England 
the  question  of  the  effect  of  his  having  other  security  is 
perhaps  an  open  one.  * 

'  Lindeoau  y*.  Deaborough,  8  G.  <b  P.  353 ;  8.  c.  on  motion  for  new  trial,  8  B.  <fe  C. 
5S&;  Anderson  T.  Edle,  Nisi  Prios,  1796,  cited  2  Park  on  Ins.  915;  2  Marshall  on  Ins. 
776.  The  law  of  Scotland  is  to  same  effect :  Lindsay  y.  Barmcotte,  13  Ct.  of  Sess.  Cas. 
2d  series,  718. 

*  Ellis  on  Insurance,  136;  London  Law  Mag.  yoL  22,  N.  S.  347,  362 ;  post,  §  23. 
'  Assignees  of  Dayis  y.  Brown,  Weskett  on  Ins.  838. 

*  In  referring  to  Anderson  y.  Edie,  Marshall,  itbi  tupra,  says :  ''  An  insurance  whs 
made  on  the  life  of  Lord  Newhayen,  from  the  1st  of  December,  1792,  to  the  1st  of  De- 
cember, 1793.  In  an  action  on  the  policy,  the  only  question  was  as  to  the  plaintiff's 
interest  in  the  life  insured,  which,  it  was  contended,  was  not  sufficient  to  take  this  case 
out  of  the  above  statute.  It  appeared  in  evidence  that  Lord  Newhayen  was  indebted  to 
the  plaintiff  and  a  Mr.  Mitchell,  in  a  large  sum  of  money,  part  of  which  debt  had  been 
assigned  by  them  to  another  person ;  the  remainder  being  more  than  the  amount  of  the 
sum  insured,  was  upon  a  settlement  of  accounts  between  the  plaintiff  and  Mitchell, 
agreed  by  them  to  remain  to  the  account  of  Mitchell  only.  Lord  Kenyon,  who  tried  the 
cause,  was  of  opinion  that  this  debt  was  a  sufficient  interest.  He  said  it  was  singular 
that  this  question  had  neyer  been  directly  decided  before ;  that  a  creditor  had  certainly 
an  interest  in  the  life  of  his  debtor,  because  the  means  by  which  he  was  to  be  satisfied 
might  materially  depend  upon  it ;  and  that,  at  all  eyents,  the  death  must,  in  all  cases,  in 
6ome  degree,  lessen  the  security.    The  jury  found  a  yerdict  for  the  pluntiff 

**  From  the  aboye  note  of  this  case,  though  it  seems  to  be  a  defective  one,  it  may 
2 
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A  note  given  for  a  debt  contracted  during  the  minority 
of  the  debtor  is  sufficient  to  give  an  insurable  interest,  for 
though  the  interest  is  contingent,  still  the  infant  might,  or 
might  not,  avoid  the  note,  and  till  so  avoided,  it  must, 
as  against  a  third  person,  be  taken  as  good;  for  only 
the  infant  could  take  the  objection  that  it  was  void.^  So 
where  one,  expecting  that  a  lady  would  devise  property  to 
him,  agreed  to  assign  that  property,  when  received,  to  a  third 
person ;  it  was  held  that  the  latter  would  have  an  insurable 
interest  in  the  life  of  the  expectant  devisee.  The  third 
person  paid  a  consideration  to  the  expectant  devisee  at  the 
time  of  the  agreement ;  but  the  latter  agreed  to  repay  it, 
though  without  interest,  if  he  did  not  so  convey  the  property 
within  a  fixed  period  after  the  death  of  the  lady.  Counsel 
claimed  that  it  was  an  insurance  upon  the  life  of  the  lady, 
but  Lord   Campbell  held,  that   though  the  contract  might 

reasonably  be  supposed  that  the  plaintiff  had  only  Lord  Newhaven's  personal  secority  for 
the  debt,  and  that  with  him  died  all  hopes  of  repayment  from  his  estate.  Upon  this 
gronnd  I  think  there  conld  be  no  donbt  but  that  the  creditor  had  an  insurable  interest 
in  Lord  Newhaven's  life  to  the  amount  of  the  debt  But  Lord  Eenyon  is  stated  to  hare 
said  that,  '  At  all  events,  the  death  must,  in  all  cases,  in  some  degree,  lessen  the  secu- 
rity.' As  an  abstract  proposition,  this  is,  in  general,  true.  But  it  cannot  be  inferred  from 
this  that  his  lordship  meant  to  lay  it  down  as  law,  that  every  creditor,  however  his  debt 
may  be  secured,  has  an  insurable  interest  in  the  life  of  his  debtor  to  the  amount  of  the 
debt.  Lord  Mansfield,  in  the  case  of  Stackpool  y.  Simon  (2  Park  on  Ins.  982),  says  that 
a  policy  may  be  considered  as  a  collateral  security  for  the  debt  due  to  the  insured.  And 
yet  it  would  seem  that,  even  where  the  creditor  has  only  the  personal  security  of  the 
debtor  to  rely  upon  for  repayment,  the  insurer,  before  he  pays  the  sum  insured,  might, 
perhaps,  have  a  right  to  call  upon  the  insured  to  show  that  nothing  could  be  recovered 
from  the  estate  of  the  deceased  debtor.  Where  the  debt  is  apaply  and  satisfactorily  se- 
cured by  mortgage  or  otherwise,  the  creditor  can  have  but  the  shadow  of  an  interest  in 
the  life  of  the  debtor.  But,  by  the  third  section  of  the  above  (Gambling)  Act,  it  Is  de- 
clared that,  *Nb  greaier  sum  shall  he  recovered/rom  the  inmrer  than  the  amount  or  value  of 
the  interest  of  the  insured  in  the  life  insured,*  Now,  what  can  be  the  amount  or  value  of 
the  interest  of  the  creditor  in  the  case  put  ?    Surely  nothing  that  a  jury  could  estimate." 

Ellis,  in  referring  to  the  same  case  (Ellis  on  Insurance,  136),  says  :  "  It  may  be  ob- 
served that  this  note  is  very  short  and  not  very  satisfactory,  because,  if  the  plaintiff 
had  in  fact  assigned  over  his  interest  in  the  debt  to  Mitchell  before  the  death  of  the  as- 
sured, it  is  difficult  to  see  how  any  insurable  interest  within  the  statute  remained  in  him, 
unless  we  assume  that  the  debt  still  remained  legally  due  and  recoverable  by  the  plaintiff 
from  Lord  Newhaven,  the  latter  having  no  notice  of  the  assignment  of  the  debt  in  such 
settlement  of  accounts,  or  upon  the  principle  of  Tidswell  v.  Ankerstein  (Peake,  151),  we 
consider  the  plaintiff  to  be  in  the  situation  of  a  trustee." 

*  Dwyer  v.  Edie,  cited  Park  on  Ins.  914,  and  2  Marshall  on  Ins.  178, 
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resemble  an  insurance  upon  her  life,  because  there  was  an 
advance  of  money  for  a  benefit  to  be  received  upon  her 
death,  yet  that  there  were  circumstances  about  it  which 
were  not  incidents  to  life  insurance,  the  death  of  the  lady 
being  made  important  only  for  the  purpose  of  ascertaining 
whether  there  was  or  was  not  the  expected  devise.  Still  he 
held,  that  if  it  were  correctly  caUed  an  insurance  upon  life, 
it  was  not  without  an  interest  within  the  meaning  of  the 
statute;  for,  although  the  expectant  devisee  had  no  vested 
interest  in  the  property  of  the  lady  which  he  could  sell, 
still  a  promise  to  assign  a  devise  which  he  expected,  would 
be  a  sufficient  consideration  for  a  promise  to  pay  for  it  in  a 
contract  not  under  seal,  and  the  purchaser  of  such  an 
expected  devise  would  have  an  interest  so  far  as  to  prevent 
his  policy  from  being  considered  the  gaming  or  wagering 
prohibited  by  the  statute.^ 

§  14.  Executor's  Interest. — An  executor  or  trustee  has 
an  insurable  interest  in  respect  of  the  legal  right  or*  interest 
vested  in  him.  Thus  where  an  insurance  was  made  for  one 
year  on  the  life  of  a  person  who  had  gi^anted  an  annuity 
to  the  plaintiff 's  late  brother,  which  annuity  he  had  be- 
queathed to  persons  not  parties  to  the  insurance,  having 
made  the  plaintiff  executor  of  his  will  and  directed  him  to 
make  insurance,  it  was  objected  in  an  action  brought  by  the 


'  Cook  V.  Field,  15  Q.  B.  460 ;  8.  o.  14  Jur.  961 ;  19  L.  J.  Q.  B.  .441.  Mr.  Bunyon 
Bays,  with  refereoce  to  this  case  (p.  18) :  "  The  doctrine  in  this  case  is  not  perhaps  very 
obviouB,  as  it  might  be  thought  the  purchaser  could  not  be  in  a  different  position  to  that 
of  hifi  Tendor  in  respect  of  his  interest ;  and  this  undoubtedly  would  be  the  case  as 
regards  the  property ;  but  it  appeared  that  the  contract  itself,  being  one  that  the  law 
would  recognize,  became  an  insurable  interest  in  the  purchaser,  so  as  to  entitle  him  to 
secure  himself  by  insurance  agaiost  the  contingency  of  the  death  of  the  proposed 
testator,  without  having  made  the  devise ;  a  principle  which  may  be  illustrated  by  the 
rule  of  courts  of  equity,  as  laid  down  in  an  early  case  (Dursley  v.  Fitzhardinge,  6  Ves. 
261),  as  to  the  interest  required  to  give  a  standing  therein,  as,  for  instance,  to  perpetuate 
testimony,  namely,  that  although  the  next  of  kin  or  heir  apparent  of  a  lunatic  intestate 
could  not  file  a  bill,  yet  that  they  might  respectively  enter  into  contracts  with  respect  to 
their  expectations  and  possibilities,  the  evidence  upon  which  they  might  perpetuate ; 
that  the  law  would  frame  an  interest  in  respect  of  the  contract,  and  with  reference  to 
that  they  would  have  a  right  to  perpetuate  testimony,  although  they  could  not  qualify 
themselves  as  to  any  interest  in  the  subject  itself." 
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executor,  that,  as  the  annuity  was  not  devised  to  him  by 
the  grantee,  he  had  no  insurable  interest  in  the  life  of  the 
grantor,  but  that  the  real  interest  was  in  the  person  to 
whom  the  annuity  was  bequeathed.  But  Lord  Kenyon 
thought  this  a  sufficient  interest  in  the  executor  to  support 
the  action.^  But  any  money  paid  by  the  insurers  on  a 
policy  procured  by  a  trustee,  will  be  clothed  with  a  trust  in 
his  hands  subject  to  any  equitable  lien  he  may  have  for 
premiums  paid  from  his  own  funds.*  Any  vested  interest, 
though  subject  to  a  power  of  revocation,  will  aflford  an 
insurable  interest.^  .  A  tenant  of  property  or  of  an  annuity 
during  the  life  of  another  has  clearly  an  interest  in  that 
other's  life.*  A  manager  has  an  interest  in  the  life  of  an 
actor  whom  he  has  engaged.* 

§  15.  Debt  must  be  Lawfbl. — A  note  given  for  money 
illegally  won  at  play  does  not  give  an  insurable  interest.^ 

§  16.  Contingent  Interest  SuflBicient. — In  one  case^  it  ap- 
peared that  the  plaintiff  was  entitled  under  a  will,  in  right 
of  his  wife,  to  an  interest  in  personal  property  which  was 
not  capable  of  being  reduced  to  possession.  He  and  his 
wife  assigned  to  the  defendant  this  interest,  as  security  for  a 
debt  due  from  the  husband,  and  the  defendant,  without 
the  knowledge  of  the  debtor  or  his  wife,  insured  the  wife's 
life.  She  died  without  the  property  having  been  reduced  to 
possession,  and  the  creditor  received  the  insurance  money. 
The  debtor  then  sought  to  redeem  and  to  be  allowed  the 
benefit  of  the  money  received  from  the  insurance  company. 
It  was  held,  among  other  things,  that  the  creditor  had  a 
sufficient  interest  to   support  the  insurance.     "The  event, 


*  Tidswell  v.  ADkeretein,  Peake,  N.  P.  161. 

"  Bunyon,  20,  citiDg  Fx  parte  Andrews,  1  Madd.  673;  Armitage  t.  Winterboltom,  1 
M.  A  G.  130;  Holland  v.  Smith,  6  Esp.  11 ;  Clay  v.  Harrison,  10  B.  A  C.  99. 

•  Bunyon,  20. 

*  22  London  Law  Mag.  N.  S.  847;  Parsons  v.  Bignold,  18  Sino.  518;  PhiUipe  v. 
Eastwood,  LI.  A  G.  Gas.  temp.  Sngd.  289. 

^  London  Law  Mag.  ubi  supra. 

•  Dwyer  v.  Edie,  cited  Park  on  his.  914 ;  2  Marshall  on  Ins.  778. 
'  Henson  v.  Blackwell,  4  Hare,  434. 
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against  the  consequences  of  whicli  it  was  his  interest  to 
guard,  was  the  death  of  the  husband,  leaving  the  ^vife 
surviving.  In  that  event  the  defendant  might  have  lost  the 
benefit  of  his  security  on  the  mortgaged  property  and  the 
debt  for  which  it  was  given.  If  that  event  had  happened, 
and  the  insurance  had  been  on  the  life  of  the  husband,  the 
same  event  which  took  away  his  security,  would  have 
entitled  him  to  the  payment  of  the  policy.  If  the  same 
event  had  happened,  the  insurance  on  the  life  of  the  wife 
would  have  been  the  only  remaining  security  for  the  debt 
in  case  of  the  husband's  insolvency.  The  defendant  there- 
fore had,  I  think,  an  insurable  interest  in  the  life  of  the 
plaintiff's  wife ;  he  had  a  right  to  a  guaranty  against  the 
consequences  of  her  surviving  the  plaintiff."  But  the  court 
held  that  the  interest  ceased  on  her  death  in  her  husband's 
life  time,  and  that,  therefore,  the  insurance  company  need 
not  have  paid  the  money,  but  having  paid  in  their  own 
wrong  the  debtor  had  no  claim  to  it.^ 

§  17.  Interest  in  One's  Own  Life  sufficient,  bat  not  to  be  Used 
as  a  Cover. — Every  man  is  conclusively  presumed  to  possess  an 
insurable  interest  in  his  own  life,  and  that  interest  is  unlim- 
ited in  amount.*    It  extends  to  every  portion  of  his  life,  and, 


'  Mr.  Bunyon  says  of  this  case  (p.  290):  "It  is  difficult  to  discover  the  insurable 
interest  possessed  by  the  mortgagee  in  the  life  of  the  lady.  The  risk  consisted  in  her 
living,  not  in  her  dying ;  and  although  the  Vice-Chancellor  remarked,  that  in  the  event 
of  her  surviving  her  husband,  the  policy  would  be  the  only  security  for  the  debt,  this 
remark  would  have  been  equally  applicable  to  a  policy  effected  upon  the  life  of  any 
other  person,  although  an  entire  stranger  to  the  mortgage  transaction ;  or,  to  speak  more 
correctly,  the  policy  in  such  a  case  would  not  be  a  security  for  the  debt  at  all,  any  more 
than  the  defendant's  own  balance  at  his  bankers  could  be  so.  The  lady  would  not  be  his 
debtor,  neither  would  he  possess  any  property  dependent  upon  her  life ;  from  whence 
then  could  his  insurable  Interest  arise?,  and  in  what  manner  could  the  policy  become 
impressed  with  the  character  of  a  security  ?  The  risk  to  be  insured  against  was 
evidently  the  contingency  of  the  death  of  the  husband  before  that  of  his  wife,  without 
having  been  able  to  reduce  the  share  of  the  legacy  into  possession.  Perhaps  the ' 
explanation  of  the  expressions  of  the  Vice-Chancellor  may  be  that  they  were  not 
intended  to  do  more  than  enunciate  that  the  court  will  refer  the  policy  to  the  insurable 
interest,  and  if  it  finds  that  interest  bound  by  a  trust,  will  not  allow  the  trustee  a 
pecuniary  benefit  derived  from  his  fiduciary  character." 

"  Wainewright  v.  Bland,   1  Mood.  A  Rob.  481 ;  s.  c.  1  Tyrwh.  A  Gr.  417;  1  M.  & 
W.  32. 
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therefore,  an  executor  suing  on  a  policy  effected  by  his  tes- 
tator for  two  years  of  his  life,  is  not  bound  to  show  a  special 
reason  for  an  insurance  limited  to  that  period.^  But  this  in- 
terest, which  every  man  has  in  his  own  life,  cannot  be  availed 
of  to  cover  a  mere  formal  evasion  of  the  statute.  Thus,  in  a 
case  where  a  person  induced  another  in  whose  life  he  had  no 
interest,  to  insure  it  nominally  for  his  own  benefit,  but  the 
first  person  paid  the  premium,  intending,  by  assignment  or 
otherwise,  to  get  the  benefit  of  the  policy,  so  that  it  was  sub- 
stantially his  policy,  the  opinion  was  expressed  by  Lord 
Abinger  (though  the  point  was  not  decided,  except  at  nisi 
p^ua)  that  it  was  a  fraudulent  evasion  of  the  statute.*  In  a 
subsequent  case  it  was  held '  that,  though  where  the  insur- 
ance is  really  effected  by  the  party  insured,  the  mere  circum- 
stance that  another  party  pays  the  premium  may  not  be  con- 
clusive, or  even  per  se  suflicient,  to  warrant  a  jury  in  finding 
that  the  interest  was  not  in  the  assured ;  yet  where  insur- 
ance is  effected  by  the  party  nominally  insured,  at  the  in- 
stance and  for  the  benefit  of  another  who  is  to  pay  the  pre- 
miums, and  in  pursuance  of  an  agreement  between  them, 
under  which  he  immediately  secures,  by  assignment  or  be- 
quest, the  sole  benefit  of  the  policy,  the  evidence  will  be  so 
conclusive  that  the  interest  is  really  in  the  third  party  (so 
that,  under  the  English  statute,  the  policy  is  void  for  not 
having  been  in  his  name),  that  the  court  will  set  aside  a 
verdict  for  the  plaintiff  in  an  action  brought  by  him  upon 
it.     In  this  case  a  pauper  nominally  insured  his  life  for  a 

*  Wainewright  v.  Bland,  ubi  tupra. 

"  Ibid,  But  see  Hebdon  v.  West,  8  B.  A  S.  679 ;  8.  c.  9  Jur.  N.  S.  T4T;  82  L.  J.  Q. 
B.  86;  11  W.  R.  422;  7  L.  T.  N.  S.  864.  Mr.  Ellis  says  (Ellis  on  Insurance,  188),  re- 
ferring to  Wainewright  y.  Bland :  "Such  an  insurance  would  seem  to  fall  within  the  letter 
of  the  first  and  second  sections  of  the  statute,  but  not  so  clearly  within  its  intention,  as 
the  insurance  is  the  act  of  the  party  effecting  it;  tfie  more  particular  object  of  the  statute 
appears  to  be  to  restrict  wagering  or  speculatiye  policies  by  third  persons  having  no 
interest  It  may  also  be  remarked,  that  as  a  party  insuring  for  himself  has  at  the  time 
clearly  an  interest  in  his  own  life,  there  seems  to  be  no  reason  why  he  should  not  give  or 
convey  the  benefit  of  that  interest  to  another." 

'  Shilling  V.  Accidental  Death  Ins.  Co.  27  L.  J.  Exch.  16.  A  demurrer  to  the  plea  in 
this  case  is  to  be  found  in  2  H.  dk  N.  42  and  26  L.  J.  Exch.  266 ;  and  a  subsequent  trial 
in  1  F.  <&  F.  116.    The  demurrer  was  founded  upon  that  section  of  the  statute  which  re- 
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large  sum,  but  it  was  at  the  instigation  of  his  son.  In  an 
Irish  case,^  where,  though  the  statute  did  not  apply,  it  was 
one  of  the  conditions  of  the  policy  that  "  the  insurer  should 
have  an  interest  in  the  life  of  the  assured,"  it  was  held  that 
procuring  a  person  to  effect  an  insurance  on  his  life  and  then 
to  assign  it  to  a  third  party  who  had  no  interest,  was  an  eva- 
sion of  the  conditions  of  the  policy,  and  that  one  seeking  to 
recover  on  it,  was  bound  to  show  that  the  assignment  was 
one  which  he  was  entitled  to  uphold  in  a  court  of  equity. 
In  Prince  of  Wales  Assurance  Co.  v.  Palmer,  *  a  policy  taken  by 
a  man  on  his  own  life  and  assigned  to  a  brother  was  held  to 
be  really  the  policy  of  the  latter,  in  which  the  former  never 
had  any  real  interest,  it  having  been  obtained  as  a  part  of  a 
plan  for  defrauding  the  insurance  companies.  One  brother 
murdered  the  other.  The  court  say,  "  The  mode  of  accom- 
plishing it  was  by  effecting  insurances  upon  the  lives  of  per- 
sons who  were,  in  a  great  measure,  under  his  control,  and 
then,  by  precipitating  by  -his  own  act,  the  period  at  which 
those  insurances  were  to  become  claims  upon  the  insurance 
companies." 

These  cases  may  be  considered  as  deciding,  under  the 
Qambling  Act,  that,  although  where  the  insurance  is  nomi- 
nally obtained  by  a  person  on  his  own  life,  the  policy  is 

quires  the  name  of  the  person  interested  to  be  stated  in  the  policy.  The  demurrer  was 
emstained,  and  Bramwell,  B.,  referring  to  it  in  27  Law  Jour.  Kzch:  16,  says,  "What  the 
plaintiff  argued  on  the  demurrer  and  what  the  court  assented  to  was  this :  that  if  in 
reality  the  insurance  was  the  father's,  without  any  private  bargain  between  him  and  the 
con,  then  it  mattered  not  that  the  plaintiff  borrowed  the  premiums."  In  the  report  in  27 
Law  Jour.  16,  counsel  arguendo  say,  "Suppose  a  wife  get  her  husband  to  insure  his  life 
and  out  of  her  separate  income  pays  the  premiums?'*  and  Pollock,  C.  B.,  answers,  "  If  he 
were  incapable  of  earning  anything,  so  that  his  life  had  no  pecuniary  yalue,  such  an  in- 
surance would  bo  highly  suspicious."  Mr.  Lush  arguendo  in  2  H.  <b  N.  42,  says,  "  It  is 
consistent  with  this  plea  that  there  was  an  understanding  between  Thomas,  the  son,  and 
James  Shilling,  his  father,  that  as  the  father's  occupation  was  a  hazardous  one  he  should 
insure  his  life  and  the  son  should  pay  the  premiums,  and  that  the  father  should  leave  the 
sum  insured  to  the  son  by  his  will,"  and  a  majority  of  the  judges  agreed  that  if  such  were 
the  facts  the  plea  would  not  be  proven,  and  that  the  policy  would,  in  effect,  be  the  policy 
of  the  father.  On  the  second  trial  it  was  left  to  the  jury  to  say  whether  the  insurance 
was  not  in  effect  the  same  as  if  it  had  been  effected  by  the  son  in  his  own  name  on  his 
father's  life.    They  found  that  it  was  so,  and  rendered  a  verdict  for  the  defendant. 

'  Scott  y.  Roose,  Long.  A  Towns.  54 ;  s.  c.  3  Ir.  £q.  R.  170. 

•  25  Beav.  606. 
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prima  facie  valid,  yet  it  may  be  shown  that  it  was 
really  obtained  by  a  third  person,  and  is  therefore  void,  be- 
cause there  was  in  fact  no  insurable  interest  in  the  third  per- 
son, and  also  because  the  name  of  the  person  interested  does 
not  appear  in  the  policy  as  that  act  requires.  ^  In  the  former 
point  of  view  the  decisions  are  applicable  in  this  country. 

§  18.  Amoant  of  Interest.— With  reference  to  the  amount 
of  interest,  it  was  decided  by  Lord  Ellenborough,  in  Godsall 
V.  Boldero,*  in  1807,  that  only  such  amount  could  be  recov- 
ered as  was  shown  to  be  due  at  the  time  the  action  was 
brought,  the  contract  of  life  insurance  being,  he  said,  one  of 
indemnity.  This  case,  after  leading  to  many  erroneous  de- 
cisions, was  finally  overruled,  in  1854,  by  the  Exchequer 
Chamber,  in  Dalby  v.  The  India  &  London  Life  Assurance 
Co.,*  and  the  decision  was  arrived  at  that  the  interest  exist- 
ing at  the  time  the  policy  was  issued  is  the  measure  of  the 
recovery,  .though  after  the  issue  of  the  policy,  and  before  the 
death,  the  interest  may  have  actually  ceased.*  In  the  subse- 
quent case  of  Hebdon  v.  West,  this  doctrine  was  applied 
where  two  policies  had  been  issued  to  secure  the  same  inter- 
est.* In  that  case  the  plaintifi*,  who  had  been  for  many  years 
a  clerk  in  an  unincorporated  bank,  had  incurred  a  consider- 
able debt  to  the  bank.  It  had  been  proposed  to  make  him 
a  partner,  but  instead  of  so  doing  his  salary  was  increased 
from  £200  to  £600  a  year;  and  it  was  agreed  by  Pedder, 
the  managing  partner,  that  such  increase  should  continue  for 
seven  years.  Pedder  also  promised  him,  that  so  long  as  he, 
Pedder,  lived,  the  plaintiff  should  not  be  called  upon  to  pay 
his  debt.     For  the  purpose  of  protecting  himself  in  case  of 

'  A3  to  the  American  rule,  see  post,  §  23. 
»  9  East,  72. 

*  15  C.  B.  866;  s.  o.  3  C.  L.  R.  61 ;  18  Jur.  1024 ;  24  L.  J.  C.  P.  2;  28  Eng.  Law  <& 
Eq.  312. 

*  The  fallacy  of  the  reasoning  in  Godsall  y.  Boldero  is  shown  in  De  Morgan's  Essay 
on  Probabilities  (p.  244),  cited  with  approbation  in  Hebdon  t.  West,  3  B.  <&  S.  5*79.  A 
writer,  London  Law  Mag.  vol.  63,  N.  S.  347,  shows  in  detail  the  effect  which  the  erro- 
neoQs  decision  referred  to  had  npon  a  series  of  subsequent  casesw 

»3B.  AS.  679;  8.  c.  9  Jur.  N.  S.  747 ;  32  L.  J.  Q.  B.  85;  11  W.  R.  422;  7  L.  T.  N. 
S.  854. 
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Pedder's  death,  the  plaintiff,  with  his  consent,  insured  Ped- 
der's  life  for  £5,000,  and  subsequently,  when  the  debt  to  the 
bank  had  increased,  he  obtained  with  like  consent  a  second 
policy  for  £2,500  more.  After  Pedder's  death  the  bank 
stopped  payment,  and  the  plaintiff,  having  received  the 
J65,000  on  the  first  policy,  applied  it  on  his  debt  to  the 
bank.  He  then  brought  suit  on  the  second  policy,  but  it 
was  held  that  the  promise  of  Pedder  not  to  call  upon  him 
for  his  debt  did  not  give  him  an  insurable  interest  in 
Pedder's  life,  for  the  reason  that  the  promise  "  was  without 
any  consideration,  or  any  circumstances  to  make  such  a 
promise  in  any  way  binding ; "  and  it  could  not  therefore 
"  be  considered  as  a  pecuniary,  or  indeed  an  appreciable  in- 
terest in  the  life."  But  on  the  other  hand,  it  was  held  that 
the  promise  to  pay  the  increased  salary  for  seven  years,  did 
give  the  plaintiff  an  insurable  interest  in  the  life  of  Pedder ; 
for  "it  might  happen  that  Pedder,  one  of  the  joint  contract- 
ors, was  the  only  one  who  could  pay  the  salary,  or  the 
plaintiff  might  be  interested  in  all  the  joint  contractors  being 
alive."  The  second  policy  was  therefore  held  to  have  been 
valid  at  its  inception  ""k)  the  extent  at  least  of  so  much  of 
the  period  of  seven  years  as  would  remain  at  the  time  the 
policy  was  effected,  which  appears  to  have  been  about  five 
years.  This,  at  the  rate  of  £600  per  annum,  would  give  the 
plaintiff  a  pecuniary  interest  in  the  life  of  Pedder  to  the 
extent  of  £3,000 ; "  and  the  second  policy,  being  for  £2,500, 
could  have  been  collected  in  full  had  it  not  been  for  the 
provision  of  the  Gambling  Act,  which  forbade  a  recovery  of 
more  than  the  interest  shown  to  have  existed  at  the  time  the 
policy  was  issued.  The  court  say :  "  We  are  of  opinion  that, 
though  upon  a  life  policy  the  insurable  interest  at  the  time 
of  making  the  policy,  and  not  the  interest  at  the  time  of  the 
death,  is  to  be  considered,  it  was  intended  by  the  third 
section  of  the  act  that  the  insured  should  in  no  case  recover 
or  receive  from  the  insurers  (whether  upon  one  policy  or 
many)  more  than  the  insurable  interest  which  the  person 
making  the  insurance  had  at  the  time  he  insured  the  life." 
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By  reason  of  that  provision  there  could  be  no  recovery  of 
the  second  policy,  for  the  payment  of  the  £5,000  on  the  first 
policy  had  more  than  satisfied  the  insurable  interest  shown 
to  have  existed. 

§  19.  But  where  a  father  had  purchased  from  his  son  a 
<jontingent  legacy  of  £3,000,  which  was  payable  to  him  if  he 
attained  the  age  of  thirty  years ;  and  afterwards,  when  the 
son  wanted  twenty  months  of  attaining  the  required  age,  the 
father  applied  to  an  insurance  company  to  eflfect  an  insui'- 
ance,  and  was  told  by  them  that,  according  to  their  usage, 
he  must  insure  for  two  years,  which  he  accordingly  did,  and 
the  son  died  after  the  twenty  months  and  during  the  contin- 
uance of  the  two  years,  it  was  held  that  he  might  recover 
the  whole  sum  insured,  though  he  had  previously  received 
the  legacy,  and  though  it  was  obvious  that,  at  the  time  of 
obtaining  the  insurance,  his  interest  was  limited  to  a  less 
period  than  the  duration  of  the  policy.^ 

§  20.  American  law  as  to  Interest — ^The  English  Gam- 
bling Act  has  never  been  regarded  as  applicable  in  this 
country.*  So  far,  therefore,  as  it  introduced  any  change  in 
the  common  law,  it  rendered  the  law  of  England  different 
from  our  own.  Some  of  the  States  have,  however,  passed 
laws  more  or  less  resembling  that  of  England.  New  York 
has  a  statute  which  makes  wager  policies  illegal,*  but  it  is 
less  stringent  in  its  terms  than  the  statute  of  George.*  In 
New  Jersey  it  has  been  judicially  held  that  no  law  exists 
again&t  wager  policies.^    No  State  has  by  statute  adopted 


*  Law  V.  Lond.  Indisp.  L.  P.  Co.  1  Kay  <fe  J.  228. 

'  Loomis  y.  Eagle  L..  &  Health  Ins.  Co.  6  Gray,  396,  402. 

'  This  statnte  is  as  follows :  "  All  wagers,  bets  or  stakes,  made  to  depend  upon  any 
race,  or  upon  any  gaming  by  lot  or  chance,  or  upon  any  lot  or  chance,  casualty  or  un- 
known or  contingent  event  whatever,  shall  be  unlawful.  All  contracts  for  or  on  account 
of  any  money,  or  property,  or  thing  in  action,  so  wagered,  bet  or  staked,  shall  be  void ;  ** 
but  the  provision  "  shall  not  be  extended  so  as  to  prohibit,  or  in  any  way  affect,  any  in- 
surances made  in  good  faith  for  the  security  or  indemnity  of  the  party  insured,  and  which 
are  not  otherwise  prohibited  by  law."     1  R.  S.  662. 

«  Miller  v.  Eagle  L.  <fe  Health  Ins.  Co.  2  R  D.  Smith,  268,  291. 

*  Trenton  Mut.  L.  A  F.  Ins.  Co.  v.  Johnson,  4  Zab.  576.    See  ante,  §  9. 
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that  provision  of  the  English  statute  which  requires  that  the 
name  of  the  person  interested  in  the  policy  shall  be  stated  in 
it ;  ^  nor  the  other  provision  that  only  the  amount  of  insura- 
ble interest  shown  to  have  been  possessed  at  the  time  the 
policy  was  issued  can  be  recovered,  though  some  of  th6 
earlier  American  decisions  treat  the  latter  as  the  law. 

§  21.  Pecimiary  Interest  not  Essential. — ^The  American 
law  upon  the  subject  of  the  interest  required  to  support  a 
policy,  is  much  less  rigid  than  that  of  England.  While 
there  is  no  doubt  that  any  interest  which  the  courts  of  En- 
gland recognize  as  sufficient,  would  be  held  good  here,  our 
<50urts  admit  the  existence  of  an  insurable  interest  in  a  very 
large  class  of  cases  where  the  English  courts  wholly  deny  it. 
Not  only  are  contingent  interests  held  to  give  an  insurable 
interest,  but  many  relationships  give  or  imply  such  an  inter- 
est here  which  would  not  be  regarded  for  a  moment  in 
England.  The  tendency  of  the  American  decisions,  especially 
the  more  recent  ones,  is  to  hold  that  wherever  there  is  any 
well-founded  expectation  of  or  claim  to  any  advantage  to  be 
derived  from  the  continuance  of  a  life,  there  is  an  insurable 
interest  in  that  life,  though  there  may  be  no  claim  upon  the 
person  whose  life  is  insured  that  can  be  recognized  in  law  or 
in  equity.  In  the  earliest  American  case  of  life  insurance,^ 
decided  in  1815,  the  plaintiff,  a  young  woman  without  prop- 
erty, was,  and  had  been  for  several  years,  supported  and  edu- 
cated at  the  expense  of  her  brother.  The  court  considered 
that  "  Nothing  could  show  a  stronger  affection  of  a  brother 
towards  his  sister  than  that  he  should  be  willing  to  give  so 
large  a  sum  to  secure  her  against  the  contingency  of  his  death, 
which  would  otherwise  have  left  her  in  absolute  want.  *  * 
In  common  understanding  no  one  would  hesitate  to  say  that 
in  the  life  of  such  a  brother  the  sister  had  an  interest.  *  * 
But  it  is  said  the  interest  must  be  a  pecuniary,  legal  interest, 

'  Ante,  §  17.  Hodson  t.  Observer  L.  Ass.  Soc.  8  E.  <b  B.  40 ;  Dawker  v.  Canada  L. 
Ass.  Co.  24  Upper  Canada  Q.  B.  691 ;  Evans  v.  Bignold,  20  L.  T.  N.  S.  659. 

'  Lord  V.  Daily  12  Mass.  116.  This  declBion  is  expressly  approved  by  Chancellor  Wal- 
vrorth  in  Leonard  y.  Eagle  L.  ^  Health  Ins.  Co.  4  Livingston's  U.  3.  Law  Mag.  286. 
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to  make  the  contract  valid ;  one  that  can  be  noticed  and  pro- 
tected by  the  law,  such  as  the  interest  which  a  creditor  has 
in  the  life  of  his  debtor,  a  child  in  that  of  his  parent,  &c. 
The  former  case,  indeed,  of  the  creditor,  would  have  no  room 
for  doubt.  But  with  respect  to  a  child,  for  whose  benefit  a 
policy  may  be  effected  on  the  life  of  the  parent,  the  interest, 
except  the  insurable  one  which  may  result  from  the  legal  ob- 
ligation of  the  parent  to  save  the  child  from  public  charity, 
is  as  precarious  as  that  of  a  sister  in  the  life  of  an  affection- 
ate brother.  For  if  the  brother  may  withdraw  all  support, 
m  may  the  father,  except  as  before  stated.  And  yet  a  policy 
effected  by  a  child  upon  the  life  of  a  father,  who  depended 
on  some  fund  terminable  by  his  death  to  support  the  child, 
would  never  be  questioned,  although  much  more  should  be 
secured  than  the  legal  interest  which  the  child  had  in  the 
protection  of  his  father.*  Indeed  we  are  well  satisfied  that 
the  interest  of  the  plaintiff  in  the  life  of  her  brother  is  of  a 
nature  to  entitle  her  to  insure  it." 

§  22.  Seasonable  Prospect  of  Adyantage  Safflcient.      It  is 

held  in  New  Jersey^  that  the  interest  required  need  not  be 
such  as  to  constitute  the  basis  of  any  direct  claim  in  favor  of 
the  plaintiff  upon  the  party  whose  life  is  insured,  and  that 
there  is  a  sufficient  interest  if  an  indirect  advantage  may  re- 
sult to  the  plaintiff  from  the  continuance  of  the  life ;  while 
in  an  elaborate  decision  in  Massachusetts,®  the  court  say,  all 
that  is  necessary  "  to  take  the  case  out  of  the  objection  of 
being  a  wager  policy  is,  that  the  insured  has  some  interest 
in  the  life  of  the  cestui  que  vie;  that  his  temporal  affairs,  his 
just  hopes,  and  well-grounded  expectations  of  support,  of 
patronage  and  advantage  in  life  will  be  impaired,  so  that 
the  real  purpose  is  not  a  wager,  but  to  secure  such  advan- 
tages supposed  to  depend  upon  the  life  of  another.  *  * 
We  cannot  doubt  that  a  parent  has  an  interest  in  the  life  of 
a  child,  and,  vice  versa^  a  child  in  the  life  of  a  parent,  not 


*  Trenton  Mutual  L.  <&  F.  los.  Co.  y.  Johnson,  4  Zab.  676. 
'  Loomis  y.  Eagle  L.  <&  Health  Ins.  Co.  6  Gray,  396. 
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merely  on  the  ground  of  a  provision  of  law  that  parents  and 
grandparents,  children  and  grandchildren,  are  bound  to 
support  their  lineal  kindred  when  they  may  stand  in  need  of 
relief,  but  upon  considerations  of  strong  morals,  and  the  force 
of  natural  affection."  But  in  the  subsequent  case  of  Forbes 
V.  American  Mutual  Life  Insurance  Co.,*  the  same  court  say : 
"  The  question,  what  is  such  an  interest  in  the  life  of  another 
as  will  support  a  contract  of  insurance  upon  the  life,  is  one 
to  which  a  complete  and  satisfactory  answer,  resting  upon 
sound  principles,  can  hardly  yet  be  said  to  have  been  given. 
It  was  fully  discussed  and  considered  in  the  recent  case  of 
Loomis  V.  Eagle  Life  &  Health  Ins.  Co.,  and  it  is  there  said 
by  the  chief  justice  of  this  court  that  ^perhaps  it  woidd  be 
difficult  to  lay  down  any  general  rule  as  to  the  nature  and 
amount  of  interest  which  the  assured  must  have.'  As  the 
premium  is  intended  to  be  a  precise  equivalent  for  the  risk 
taken,  it  would  seem  that  the  contract  is  a  just  and  equitable 
one,  w^hether  any  interest  in  the  life  exists  or  not ;  and  that 
the  only  essential  inquiry  is,  whether  the  object  of  the  con- 
tract is  such  as  to  obviate  the  objections  to  a  mere  wager 
upon  the  chances  of  human  life.  In  this  case  the  policy  was 
procured  by  Thomas  T.  Smith  upon  his  own  life,  and  the 
first  payment  of  the  premium  upon  it  was  made  by  him.  It 
was  made  payable  to  the  plaintiff,  the  husband  of  his  sister, 
and  the  subsequent  payments  were  made  by  the  plaintiff  as 
his  agent ;  but  the  promise  of  the  company  is  to  and  with 
Smith.  The  policy  appears  to  have  been  really,  if  not  nom- 
inally, for  the  benefit  of  Smith,  and  the  interest  of  the 
plaintiff  to  be  simply  that  of  a  trustee.  Under  such  circum- 
stances we  think  no  question  could  have  arisen  as  to  the 
sufficiency  of  the  interest,  unless  on  account  of  the  conditions 
of  insurance  annexed  to  the  policy,  by  one  of  which  it  is 
stipulated  that  ^  policies  made  payable  to  creditors,  or  per- 
sons not  belonging  to  the  family  of  the  person  whose  life  is 
insured,  are  subject  to  proof  of  interest,  and  the  company 

'  16  Gray,  249. 
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will  pay  upon  such  policies  no  greater  sum  than  the  amount 
or  value  of  such  interest,'  unless  a  waiver  of  such  proof  is  in- 
dorsed upon  the  policy.  But  while  we  are  inclined  to  the 
opinion  that  even  under  this  condition  the  plaintiff  would 
be  entitled  to  recover,  we  are  relieved  from  the  necessity  of 
considering  the  point  by  the  decisive  fact  that  no  such  issue 
is  raised  by  the  pleadings." 

§  23.  In  New  York  it  has  been  held*  that  it  is  not  neces- 
sary that  one  for  whose  benefit  the  life  of  another  is  insured 
should  be  a  creditor  of  that  other.  It  is  enough  that,  in  the 
ordinary  course  of  events,  pecuniary  loss  or  disadvantage 
will  naturally  or  may  probably  arise  to  the  party  in  whose 
favor  the  policy  is  written,  from  the  death  of  the  person 
whose  life  is  insured ;  while  in  another  New  York  case  *  Judge 
Woodruff,  now  of  the  United  States  Circuit  Court,  says :  "  I 
should  be  disposed,  I  think,  to  go  further  and  say,  that  under 
our  statute,®  an  insurance  made  in  good  faith  would  be  valid 
upon  a  life  when  there  was  reasonable  expectation  or  high 
probability  of  gain  from  its  continuance,  or  of  loss  from  the 
death."  He  remarks  also:  "Nor  is  it  necessary  that  the 
benefit  should  be  inevitable  or  certain  to  result  from  the 
continuance  of  the  life.  It  is  not  certain  that  a  debtor  will 
pay  the  debt  due  to  his  creditor,  however  long  he  may  live, 
and  yet  his  creditor  has  an  insurable  interest,  founded  on 
his  title  to  such  payment  out  of  the  acquisitions  of  such 
debtor,  and  the  earnings  of  his  future  life.  *  *  And, 
upon  the  same  principles,  where  one  has  advanced  money 
upon  the  faith  of  another's  executory  contract  to  render  him 
any  pecuniary  advantage  in  the  future,  which  death  will 
render  impossible,  the  former  may  insure  the  life  of  the  lat- 
ter, for  the  purpose  of  an  indemnity  against  loss,  not  because 
it  is  absolutely  certain  that  such  advantage  will  be  derived 
from  the  continuance  of  the  life  (since  the  party  whose  life 
is  insured  may  violate  his  contract,  or  other  contingencies 

*  Hoyt  V.  N.  Y.  L.  Ins.  Co.  3  Bosw.  440. 

«  Miller  v.  Eagle  L.  A  Health  Ins.  Co.  2  E.  D.  Smith,  268.  «  Ante,  §  20. 
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may  prevent  his  performance),  but  because  he  has  a  title  to 
that  performance  and  the  resulting  pecuniary  advantage, 
which  is  wholly  defeated  by  the  happening  of  the  contin- 
gency insured  against.  It  is  not  intended  to  intimate  that 
an  equitable  title  or  interest  may  not  also  be  protected  by 
such  an  insurance.  I  have  no  doubt  it  may  be.  *  *  It  is 
urged  that  it  in  no  wise  appears  that  the  efforts  of  K.  H. 
Miller  would  have  produced  any  pecuniary  benefit  to  the 
plaintiff.  So  it  may  be  said  to  a  wife,  non  constat^  that  your 
husband  will  support  you  if  he  live.  Or  to  the  creditor,  'fum 
constat^  that  your  debtor  would  have  been  either  able  or  will- 
ing to  pay  you,  had  he  lived.  Or  to  a  master,  non  constai^ 
but  that  the  labor  of  your  apprentice  would  have  been  un- 
productive, or  but  that  infirmity  or  vice  in  him  would  have 
made  a  continuance  of  the  relation  a  burden  to  you  instead 
of  a  profit.  The  law  does  not  proceed  upon  any  such  specu- 
lation as  to  possible  results.  There  is  a  legal  presumption  of 
benefit  in  aU  these  cases,  because  there  is  a  claim  to  what  is 
in  its  nature  beneficial  There  is,  in  like  manner,  a  legal  pre- 
sumption of  loss  from  the  death,  against  which  the  party  may 
properly  seek  indemnity ;  because  death  destroys  the  claim 
to  the  presumptive  benefit,  or  renders  its  attainment  impos- 
sible. *  *  Doubtless,  even  where  a  relation  subsists  be- 
tween the  assured  and  him  whose  life  is  the  .subject  of  the 
insurance  similar  to  that  exhibited  in  the  present  case,  the  in- 
surance may  yet  be  made  to  an  amount  so  grossly  dispropor- 
tioned  to  the  probable  or  possible  benefit  resulting  to  the 
assured  from  the  continuance  of  the  life,  as  to  be  deemed  an 
evasion  of  the  statute,  or  a  mere  cover  for  a  wager,  and  in 
such  case  the  contract  may  be  wholly  void.  *  *  Where  it 
appears  that  the  policy  in  question  is  made  in  good  faith  for 
the  indemnity  or  security  of  the  party  assured,  and  is  there- 
fore valid  under  our  law,  I  perceive  no  rational  objection  to 
the  view,  that  when  it  appears  that  the  insurance  was  de- 
signed to  guard  against  a  loss,  or  to  secure  interests  of  uncer- 
tain amounts,  which,  though  they  might  be  less,  might  also 
greatly  exceed  the  sum  insured,  and  depending  upon  contin- 
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gencies,  the  effect  of  whicli  is  not  from  their  nature  suscepti- 
ble of  proof,  the  sum  insured  is  to  be  deemed  the  indemnity- 
intended  by  the  parties.  *  *  An  insurance  on  one's  own 
life  is  recoverable  to  any  amount,  because  the  interest  of  the 
assured  is  presumptively  worth  any  value  at  which  it  maybe 
insured.  *  *  In  my  own  opinion,  all  policies  upon  life 
should  be  treated  as  valued  policies ;  and  when  the  plaintiff 
has  shown  enough  to  bring  his  case  within  the  exception  in 
our  statute,  by  proof  that  the  insurance  was  made  in  good 
faith  for  his  security  or  indemnity,  he  should  be  deemed 
{primafacie  at  least)  entitled  to  recover  the  sum  insured." 

The  Supreme  Court  of  the  United  States  has  recently 
adopted  the  same  views.  It  says,^  "  The  better  opinion  is, 
that  the  decided  cases  which  proceed  upon  the  ground  that 
the  insured  must  necessarily  have  some  pecuniary  interest  in 
the  life  of  the  cestui  que  vie,  are  founded  in  an  erroneous  view 
of  the  nature  of  the  contract ;  that  the  contract  of  life  insur- 
ance is  not  necessarily  one  merely  of  indemnity  for  a  pecuniary 
loss,  as  in  marine  and  fire  policies ;  that  it  is  sufficient  to  show 
that  the  policy  is  not  invalid  as  a  wager  policy,  if  it  appear 
that  the  relation,  whether  of  consanguinity  or  of  affinity,  was 
such,  between  the  person  whose  life  was  insured  and  the 
beneficiary  named  in  the  policy,  as  warrants  the  conclusion  that 
the  beneficiary  had  an  interest,  whether  pecuniary  or  arising 
from  dependence  or  natural  affection,  in  the  life  of  the  person  in- 
sured. Insui*ers  in  such  a  policy  contract  to  pay  a  certain  sum 
in  the  event  therein  specified,  in  consideration  of  the  payment 
of  the  stipulated  premium  or  premiums,  and  it  is  enough  to 
entitle  the  insured  to  recover,  if  it  appear  that  the  stipulated 
event  has  happened,  and  that  the  party  effecting  the  policy 
had  an  insurable  interest,  such  as  is  described,  in  the  life  of 
the  person  insured,  at  the  inception  of  the  contract." 

§  24.  Belationshlp  as  implying  Interest. — ^In  conformity  with 
these  general  views  it  has  been  held  that  a  sister  has  an  in- 
surable interest  in  the  life  of  a  brother  who  supported  and  edu- 

» Phoenix  Mut.  L.  Ins.  Co.  v.  Bailey,  13  Wall.  616;  8.  o.  1  Ins.  Law  Jour,  658. 
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cated  her  ;^  and  that  such  an  interest  exists  even  where  the  sis- 
ter is  married  and  is  in  no  respect  dependent  upon  the  brother, 
if  he  is  unmarried  and  is  without  issue  or  parent  living ;'  that 
a  father  has  an  interest  in  the  life  of  his  minor  child,*  though 
it  has  been  said  ^  that  a  father  has  no  such  interest  in  the  life 
of  a  child  of  full  age,  but  this  may  be  doubted.  A  master 
having  a  legal  title  to  the  labor  of  his  servant  for  a  term  of 
years  has  an  insurable  interest  in  the  life  of  such  servant, 
whether  free  *  or  slave/  So  a  partner  in  the  life  of  a  copart- 
ner.^ But  it  has  been  held  that  a  man  has  not  an  insurable 
interest  in  the  life  of  his  brother  merely  as  such,  though  it 
w^ould  be  different  if  he  were  dependent  on  him  for  sup- 
port.® The  same  is  true  of  a  nephew's  interest  in  the  life  of 
an  uncle,^  and  the  same  has  been  said  of  the  interest  of  a 
husband  in  his  wife's  life.^^ 

§  25.  Wife  has  Interest  in  Husband.— A  wife  has  an  insura- 
ble interest  in  the  life  of  her  husband,  both  on  the  general 
principles  already  stated,^^  and  by  virtue  of  special  statutes 
existing  in  most  of  the  States.  These  statute^  are  nearly 
alike  in  their  provisions  and  phraseology.  They  all  of  them 
allow  a  husband's  life  to  be  insured  for  the  benefit  of  his  wife 
and  children,  or  both,  and  allow  the  premium  to  be  paid  from 
the  husband's  property,  without  permitting  his  creditors  to 
derive  any  advantage  from  the  insurance.     In  some  States,  as 

'  Lord  V.  Dall,  12  Mass.  116. 

■  France  v.  ^tna  L.  Ins.  Co.  U.  S.  Circuit  E.  D.  of  Penn.  2  Ins.  Law  Jour.  667. 

■  Loomis  V.  Eagle  L.  &  Health  Co.  6  Gray,  396  ;  Mitchell  v.  Union  L.  Ins.  Co.  45  Mp. 
104.  But  see  Charter  Oak  L.  Ins.  Co.  v.  Brant,  47  Mo.  419 ;  s.  o.  1  Ins.  Law  Jour.  38 ; 
po8t,  §  27.  *  Mitchell  v.  Union  L.  In?.  Co.   45  Me.  104. 

•  Miller  r.  Eagle  L.  <k  Health  Ins.  Co.  2  E.  D.  Smith,  268,  292. 

•  Summers  v.  U.  S.  Ann.  &  Trust  Co.  13  La.  Ann,  604;  Woodfin  v.  Ashevillo  Mut. 
Ins.  Co.  6  Jones'  Law,  658. 

'  Valton  V.  Nat.  Loan  Fund  L.  Ass.  Soc.  22  Barb.  9 ;  s.  c.  20  N.  Y.  82. 

■  Lewis  V.  Phoenix  Mut.  L.  Ins.  Co.  39  Conn.  100;  s.  c.  3  Ins.  Law  Jour.  123. 

•  Mowry  v.  Home  L.  Ins.  Co.  9  R.  L  346. 

'•  Charter  Oak  L.  Ins.  Co.  v.  Brant,  47  Mo.  419 ;  s.  o.  1  Ins.  Law  Jour.  38. 

"  See  also  St.  John  v.  Am.  Mut.  L.  Ins.  Co.  2  Duer,  419,  429;  s.  o.  3  Kern.  81 ;  Baker 
T.  Union  Mut.  L.  Ins.  Co.  43  N.  Y.  283 ;  Thompson  v.  Am.  Tont.  L.  A  F.  Ins.  Co.  46  N. 
Y.  674;  Gambs  v.  Covenant  Mut.  L.  Ins.  Co.  60  Mo.  44 ;  a.  c.  2  Ins.  Law  Jour.  338; 
Succession  of  Hearing,  La.  2d  District  of  Orleans,  MSS. 
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New  York,  the  amount  of  annual  premium  which  may  be  so 
taken  is  limited  in  amount,  while  in  others,  as  in  Massachn- 
setts,  it  is  only  a  question  of  good  faith.^  The  effect  of  these 
statutes  is  to  dispense  with  any  proof  of  interest  in  cases 
coming  under  them,  and  also  to  protect  from  the  claims  of 


'  Tfae  New  York  statute,  as  it  now  stands,  is  as  follows : 

"  Section  1.  It  shall  be  lawful  for  any  married  woman,  by  herself,  and  in  her  name, 
or  in  the  name  of  any  third  person,  with  his  assent,  as  her  trustee,  to  cause  to  be  insured, 
for  her  sole  use,  the  life  of  her  husband,  for  any  definite  period,  or  for  the  term  of  his 
natural  life;  and  in  case  of  her  surviving  such  period  or  term,  the  sum  or  net  amount  of 
the  insurance  becoming  due  and  payable,  by  the  terms  of  the  insurance,  shall  be  payable 
to  her,  to  and  for  her  own  use,  free  from  the  claims  of  the  representatives  of  the  husband, 
or  of  any  of  his  creditors,  or  any  party  or  parties  claiming  by,  through  or  under  him. 
But  when  the  premium  paid  in  any  year,  out  of  the  property  or  funds  of  the  husband, 
shall  exceed  |500,  such  exemption  from  such  claims  shall  not  apply  to  so  much  of  said 
premium  so  paid  as  shall  be  in  excess  of  $500,  but  such  excess,  with  the  interest  thereon, 
shall  inure  to  the  benefit  of  his  creditors. 

"  §  2.  The  amount  of  the  insurance  may  be  made  payable,  in  the  case  of  the  death  of 
the  wife  before  the  period  at  which  it  becomes  due,  to  her  husband,  or  to  his,  her  or  their 
children,  for  their  use,  as  shall  be  provided  in  the  policy  of  insurance,  and  to  their  guard- 
ian, if  under  age." 

The  statute  of  Massachusetts  is  as  follows : 

"  A  policy  of  insurance  on  the  life  of  any  person,  expressed  to  be  for  the  benefit  of  any 
married  woman,  whether  procured  by  herself,  her  husband,  or  any  other  person,  shall 
inure  to  her  separate  use  and  benefit  and  that  of  her  children.  Independently  of  her  hus- 
band or  his  creditors,  or  the  person  effecting  the  same,  or  his  creditors.  A  trustee  may 
be  appointed  by  the  party  obtaining  the  policy,  or  if  no  such  appointment  is  made,  then 
by  the  Judge  of  the  Probate  Court  for  the  county  in  which  the  party  for  whose  benefit 
said  policy  is  made  resides,  to  hold  the  interest  of  the  married  woman  in  such  policy,  or 
the  proceeds  thereof.  When  a  policy  is  effected  by  any  person  on  his  own  life,  or  on  the 
life  of  another,  expressed  to  be  for  the  benefit  of  such  other,  or  his  representatiyes,  or  a 
third  person,  the  person  for  whose  benefit  it  was  made  shall  be  entitled  thereto  against 
the  creditors  and  tha  representatiyes  of  the  person  effecting  the  same.  If  the  premium 
is  paid  by  any  person  with  intent  to  defraud  his  creditors,  an  amount  equal  to  the  pre- 
mium so  paid,  with  interest  thereon,  shall  inure  to  the  benefit  of  his  creditors. 

''  A  policy  of  insurance  on  the  life  of  any  person,  duly  assigned,  transferred  or  made 
payable  to  any  married  woman,  or  to  any  person  in  trust  for  her  or  for  her  benefit, 
whether  such  transfer  be  made  by  her  husband  or  other  person,  shall  inure  to  her  sepa- 
rate use  and  benefit,  and  that  of  her  children,  independently  of  her  husband  or  his  credit- 
ors, or  of  the  person  effecting  or  transferring  the  same  or  his  creditors ;  provided  how- 
ever, that  if  the  premium  on  such  policy  is  paid  by  any  person  with  intent  to  defraud  his 
creditors,  an  amount  equal  to  the  premium  so  paid,  with  interest  thereon,  shall  inure  to 
the  benefit  of  said  creditors,  subject,  however,  to  the  statute  of  limitations." 

It  will  be  perceived  that  under  the  Massachusetts  statute  the  person  procuring  the 
insurance  need  not  be  the  husband  of  the  woman  who  is  to  receive  the  money.  It  is  also 
to  be  noted,  that  by  a  literal  construction  of  the  statute,  no  insurance  could  be  made  for 
the  benefit  of  a  married  woman  apart  from  her  children.  Some  questions  arising  under 
these  and  similar  statutes  are  considered  in  the  Chapter  on  "  Parties." 
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creditors  of  the  husband  the  moneys  received  from  the  com- 
pany.^ A  woman  who  is  married  to  a  man,  but  illegally, 
because  he  or  she  had  a  former  wife  living  at  the  time,  has 
an  insurable  interest  in  his  life.^  So  a  matrimonial  engage- 
ment gives  the  woman  an  insurable  interest  in  the  man's  life  • 
for  had  he  lived  and  violated  the  contract,  she  would  have 
had  her  action  for  damages ;  had  he  survived  and  kept  the 
same,  then  as  his  wife,  she  would  have  been  entitled  to  sup- 
port.® 

§  26.  Interest  In  one's  own  life  snflBcIent  if  not  used  as  cover. 

— A  person  has  undoubtedly  an  insurable  interest  in  his  own 
life,*  and  that  interest  supports 'a  policy,  whether  he  makes 
the  loss  payable  to  himself,  his  executors,  or  his  assigns,  or  to 
a  nominee  or  appointee  named  in  the  policy.^  Nor  is  a  policy 
obtained  by  one  on  his  own  life  for  the  benefit  of  another, 
which  latter  advances  the  premium,  necessarily  •  void.     The 

'  Jacob  V.  ContineDt  L.  Ins.  Co.  1  Cincin.  619. 

■  Equitable  L.  Ass.  Soc.  v.  Paterson,  41  Geo.  838.    The  decision  in  Holabird  v.  At- 
lantic  Mut  L.  Ina  Co.  2  Dillon,  166,  in  noiU  ;  s.  o.  2  Ins.  Law  Joar.  688,  apparently  holds 
the  contrary ;  but  the  case  turned  on  a  breach  of  warranty  by  the  falsity  of  the  statement 
in  the  application  that  she  was  the  wife.    In  the  Georgia  case  the  court  say :  **  We  do  not 
think  such  a  policy  comes  within  the  reason  of  the  law  prohibiting  gaming  policies,  nor  that 
it  is  open  to  the  other  objection,  that  it  offers  inducements  to  crime.    In  this  case,  though 
the  marriage  was  illegal,  yet  In  fact  the  woman  had  an  interest,  and  a  deep  Interest,  in  the 
life  of  the  husband.    He  treated  her  as  his  wife ;  he  supported  her  as  such ;  she  passed  in 
society  as  such,  and  she  was  dependent  upon  him  for  support  as  such.    It  was  the  husband 
who  in  fact  effected  this  policy.    It  was  his  own  method  of  extending  to  this  woman  his 
assistance  and  protection,  after  he  should  himself  be  dead.    Here  is  no  gaming,  since  the 
very  person  whose  life  is  Insured  Is  himself  the  actor  in  the  transaction.     So,  too,  as  to 
the  temptation  to  crime,  offered  to  the  beneficiary  of  the  policy.    It  would  seem,  when  the 
person  whose  life  is  Insured  is  himself  the  actor  in  the  matter,  the  amount  of  temptation 
held  out  to  others  to  take  his  life,  may,  as  a  general  rule  at  least,  be  lefL  to  his  discretion.*' 

*  Chlsholm  y.  Nat  Capital  L.  Ins.  Co.  52  Mo.  218;  s.  c.  2  Ins.  Law  Jour.  461. 

*  Baker  v.  Union  Mut.  L.  Ins.  Co.  43  N.  Y.  283  ;  Campbell  v.  New  England  Mut.  L. 
Ins.  Co.  98  Mass.  381 ;  Loomis  v.  Eagle  L.  <&  Health  Ins.  Co.  6  Gray,  896,  399  ;  Valton 
v.  National  Loan  Fund  L.  Ass.  Soc.  22  Barb.  9 ;  s.  o.  on  appeal,  20  N.  Y.  32 ;  subsequent 
trial,  17  Abb.  268 ;  Hogle  v.  Guardian  L.  Ins.  Co.  6  Robertson,  667 ;  8.  c.  4  Abb.  N.  S. 
346;  Am.  L.  <&  Health  Ins.  Co.  y.  Robertshaw,  26  Penn.  189;  Mitchell  v.  Union  L.  Ins. 
Co.  45  Me.  105;  ante,  §  17. 

•  Stevens  v.  Warren,  101  Mass.  664 ;  Rawls  v.  Am.  Mut.  L.  Ins.  Co.  27  N.  Y.  282 ;  St. 
John  Y.  Am.  Mut.  L.  Ins.  Co.  2  Duer,  419, 429;  Lemon  y.  Phoenix  Mut.  L.  Ins.  Co.  38  Conn. 
294;  8.  c.  1  Ins.  Law  Jour.  520;  Provident  L.  Ins.  <fe  Inv.  Co.  v.  Baum,  29  Ind.  236 ;  Mallory 
Y.  TraY.  Ins.  Co.  47  N.  Y.  62 ;  s.  c.  1  Ins.  Law  Jour.  840.     Also  cases  cited  in  last  note. 

•  Valton  Y.  National  Loan  Fund  L.  Am.  Soc.  22  Barb.  9 ;  Ilo^le  v.  Guardian  L.  Ins. 
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question  is  whether  the  policy  was  in  fact  intended  to  be  what 
it  purports  to  be,  or  whether  the  form  was  adopted  as  a  cover  for 
a  mere  wager.^  K  the  plaintiff  and  the  insured  confederate 
together  to  procure  a  policy  for  the  plaintiff's  benefit,  when 
he  is  not  and  does  not  expect  to  be  a  creditor  of  the  insured, 
and  with  a  view  of  having  the  policy  assigned  to  him  with- 
out consideration,  the  policy  is  void.^ 

The  Supreme  Court  of  the  United  States  has.  recently 
passed  upon  a  cas'3  where,  from  the  circumstances  surrounding 
the  transaction,  they  held  that  a  policy  procured  by  a  man 
on  his  own  life  and  assigned,  was  in  effect  a  wager  policy. 
The  husband  of  the  plaintiff,  being  in  bad  health,  and  indebt- 
ed to  the  defendant  in  the  sum  of  $70,  at  his  suggestion  insured 
his  life  for  $3,000,  under  a  seven  years'  policy.  The  policy 
was  taken  out  by  him  under  an  agreement  with  the  defendant, 
as  was  claimed  by  him,  that  he  should  pay  the  premiums  for 
the  seven  years,  and  that  in  consideration  of  the  payments 
and  the  debt  to  the  defendant,  the  latter  should  in  case  of 
death  during  the  life  of  the  policy,  receive  two-thirds  of  the 
amount  of  the  policy,  and  should  pay  one-third  thereof  to  the 
wife  and  heirs.  The  defendant  paid  the  premium  for  the  first 
year,  and  at  the  same  time  took  from  the  insured  an  assign- 
ment of  the  policy  and  his  note,  which  was  without  consider- 
ation, for  $3,000.  The  insured  died  before  the  expiration  of 
the  first  year,  and  the  defendant  collected  the  $3,000  from  the 
company  and  paid  the  appellee  one-third  of  that  sum,  less  the 
amount  of  the  premium.  The  suit  was  brought  by  the  plain- 
tiff, the  wife  of  the  insured,  as  administratrix,  to  recover  the 
remainder  of  the  $3,000.  There  was  some  dispute  as  to  the 
terms  of  the  agreement  under  which  the  policy  was  taken  out, 
but  the  court  say :  "  If  the  transaction  as  set  up  by  Cammack 

Co.  6  Robertson,  567  ;  a.  c.  4  Abb.  N.  S.  846 ;  Campbell  v.  New  England  Mut.  L.  Ins. 
Co.   98  Mass.  381 ;  ante,  %  17. 

»  Miller  v.  Eagle  L.  <k  Health  Ins.  Co.  2  E.  D.  Smith,  66S  ;  Stevens  y.  Warren,  101 
Mass.  664 ;  Mowry  v.  Ilome  L.  Ins.  Co.   9  R.  I.  346. 

■  Swick  V.  Home  L.  Ins.  Co.  2  Billon,  160 ;  s.  c.  2  Ins.  Law  Jour.  415.  The  temarks 
to  the  contrary  in  Cunningham  v.  Smith,  70  Penn.  450,  were  not  necessary  to  the  decision 
of  that  case. 
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be  true,  then, so  far  as  he  was  concerned,  it  was  a  sheer  wager- 
ing policy,  and  probably  a  fraud  on  the  insurance  company. 
To  procure  a  policy  for  three  thousand  dollars  to  cover  a  debt 
of  $70  is  of  itself  a  mere  wager.  The  disproportion  between 
the  real  interest  of  the  creditor  and  the  amount  to  be  received 
by  him,  deprives  it  of  all  pretence  to  be  ^  honajide  effort  to 
secure  the  debt,  and  the  strength  of  this  proposition  is  not 
diminished  by  the  fact  that  Cammack  was  only  to  get  $2,000 
out  of  the  $3,000 ;  nor  is  it  weakened  by  the  fact  that  the 
policy  was  taken  out  in  the  name  of  Lewis  and  assigned  by 
him  to  Cammack.  This  view  of  the  subject  receives  confir- 
mation from  the  note  executed  by  Lewis  to  Cammack  for  the 
precise  amount  of  the  risk  in  the  policy,  which,  if  Cammack's 
account  be  true,  was  without  consideration,  and  could  only 
have  been  intended  for  some  purpose  of  deception,  probably 
to  impose  on  the  insurance  company.  Under  these  circum- 
stances, we  think  that  Cammack  could,  in  equity  and  good 
conscience,  only  hold  the  policy  as  security  for  what  Lewis 
owed  him  when  it  was  assigned,  and  such  advances  as  he 
might  afterward  make  on  account  of  it,  and  that  the  assign- 
ment of  the  policy  to  him  was  only  valid  to  that  extent."  ^ 

8  27.  WhatPecuniary  Interest  Sufficient. — With  reference  to 
the  pecuniary  interest  necessary  to  uphold  a  policy,  not  only 
has  a  creditor  an  insurable  interest  in  the  life  of  his  debtor,* 
but  the  creditor  of  a  firm  has  an  insurable  interest  in  the  life 
of  each  member  of  the  fiiin,  and  each  member  of  a  firm  has 
such  interest  in  the  life  of  every  member  of  another  firm 
which  is  its  debtor.  Each  member  of  the  debtor  firm  is  in- 
dividually liable  for  the  whole  debt,  and  each  member  of  the 
creditor  firm  is  interested  in  the  whole  debt,*  and  this  is  true 
though  the  partner  whose  life  is  not  insured  is  perfectly  solv- 
ent*   A  contingent  claim  upon  another,  as  a  right  to  a  share 

*  Cammack  v.  Lewis,  15  Wal.  643;  s.  c.  2  Ins,  Law  Jour.  679. 

■  Mitchell  V.  Union  L.  Ins.  Co.  46  Me.  104;  Lewis  v.  Phoenix  Mut.  L.  Ins.  Co.  39 
Conn.  100;  s.  c.  3  Ins.  Law  Jour.  123. 

*  Rawls  V.  American  L.  Ins.  Co.  36  Barb.  857;  8.  o.  27  N.  Y.  282, 

*  Morrell  v.  Trenton  Mut.  L.  <fe  F.  Ins.  Co.  10  Gush.  282 ;  Kennedy  v.  N.  T.  L.  Ins. 
Co.  10  La.  Ann.  123. 
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in  his  earnings,  gives  an  insurable  interest  in  his  life.  This 
is  illustrated  in  several  cases  which  arose  from  what  were 
known  as  California  contracts.  During  the  excitement  conse- 
quent upon  the  discovery  of  gold  in  California,  various  arrange- 
ments were  made,  in  the  nature  of  quasi  partnerships,  accord- 
ing to  which  persons  agreed  to  furnish  means  to  enable  others 
to  go  to  California  and  dig  gold,  and  were  to  be  reimbursed 
by  a  share  in  the  earnings  of  the  gold  diggers.  These  arrange- 
ments were  sometimes  individual  ones  between  two  persons, 
one  of  whom  furnished  the  money,  while  the  other  went  in 
pursuit  of  gold,  and  sometimes  they  took  the  form  of  an  as- 
sociation with  shares.  Whatever  form  they  took,  they  have 
always  been  held  to  give  to  the  persons  advancing  money,  an 
insurable  interest  in  the  lives  of  those  going  to  dig  gold.^ 


'  Leonard  y.  Eagle  L.  &  Health  Ins.  Co.  4  Livingston's  U.  S.  Law  Mag.  286 ;  Miller 
V.  Eagle  L.  A  Health  Ins.  Co.  2  E.  D.  Smith,  268 ;  Morrell  v.  Trenton  Mut  L.  A  F.  Ins. 
Co.  10  Gush.  282;  Bevin  y.  Conn.  Mat.  L.  Ins.  Co.  23  Conn.  244;  Ti-enton  Mut.  L.  A 
F.  Ins.  Co.  V.  Johnson,  4  Zab.  676 ;  Hoyt  y.  N.  Y.  L.  Ins.  Co.  3  Bosw.  440 ;  Mitchell 
y.  Union  L.  Ins.  Co.  45  Me.  104.  In  Loomis  y.  Eagle  L.  <fe  Health  Ins.  Co.  6  Gray,  396, 
Chief  Justice  Shaw  says,  in  a  case  where  the  gold  digger  was  the  plaintiff's  son,  "  We 
understand  that  the  law  of  Connecticut  (where  the  parties  resided)  is  similar  to  that  of 
Massachusetts,  and  that  by  the  law  of  both  States,  a  father  who  supports,  maintains  and 
educates  a  son,  under  twenty-one  years  of  age  and  not  emancipated,'  is  entitled  to  the 
earnings  of  such  son,  and  may  maintain  an  action  for  them.  Here,  when  the  father  had 
in  terms  relinquished  his  right  to  a  share  in  his  son's  earnings,  for  a  yaluable  stipulation 
on  the  other  side,  designed  and  intended  to  increase  those  earnings,  by  a  necessary  im- 
plication he  reseryed  his  right  to  the  other  share  of  those  earnings.  According  to  any, 
the  strictest,  rule  of  construction,  the  assured  in  this  case,  we  think,  had  a  direct  and  pe- 
cuniary interest  in  the  life  of  the  cestui  que  vie,  bis  son.  It  is  argued,  that  the  time  which 
would  remain  after  his  probable  arriyal  in  California,  before  becoming  of  age,  would  be  so 
short,  that  his  earnings,  if  anything,  would  be  yery  small.  Supposing  he  was  to  haye  a 
passage  of  three  or  fiye  months,  he  might  stili  haye  five  or  six  months  to  work  in  Califor- 
nia; and  this  being  a  contract  dealing  with  chances  and  pro})abiIities,  and  eyen  possibili- 
ties, and  to  be  construed  as  such,  it  may  well  be  supposed  that  the  parties  had  it  in  con- 
templation that,  by  working  a  few  weeks  or  days  in  a  gold  mine,  or  by  a  lucky  hit  in  a 
single  day,  he  might  gain  gold  enough  to  make  his  share  exceed  the  whole  sum  insured. 
But  Clearness  or  remoteness  of  this  chance  is  Immaterial;  the  parties  regulate  that  matter 
for  themselyes,  in  fixing  the  sum  to  be  insured,  and  the  rate  of  premium.  It  seems  to  us 
therefore,  that,  according  to  the  rule  relied  on  by  the  defendants,  the  assured  in  the 
present  case  had  a  direct  and  pecuniary  interest  in  the  life  of  the  eon,  sufficient  to  enable 
him  to  maintain  this  action.  But,  upon  broader  and  larger  grounds,  we  are  of  opinion 
that,  independently  of  the  fact  that  the  son  was  a  minor,  and  the  assured  had  a  pecuniary 
interest  in  his  earnings,  the  assured  had  an  insurable  interest  sufficient  to  maintain  this 
action." 
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§  28.  Even  if  the  debt  is  not  legally  collectable,  it  gives 
an  insurable  interest.  Thus  where  the  statute  of  limitations 
has  barred  the  claim,  the  insurable  interest  is  not  extin- 
guished.^ In  the  case  referred  to,  the  statute  had  not  barred 
the  claim  at  the  time  the  insurance  was  obtained,  though  it 
had  done  so  before  the  death  occurred  and  the  insurance 
money  became  payable.  The  reason  given  for  the  decision, 
however,  applies  equally  to  either  case.  The  statute  of  lim- 
itations, the  court  says,  does  not  extinguish  the  debt,  and 
the  law  still  recognizes  it,  so  far  as  to  pennit  it  to  form  a 
solid  foundation  and  consideration  for  its  own  renewal  by  a 
new  promise,  and  there,  therefore,  remains  an  insurable  inter- 
est ;  and,  indeed,  without  such  promise  the  debt  could  be 
enforced  by  action,  unless  the  defence  of  the  statute  was 
directly  interposed.  It  would  seem  that  it  might  also  have 
been  added  that  no  one  but  the  debtor  can  plead  the  statute 
of  limitations,  just  as  no  one  but  the  infant  can  plead  his 
infancy.*  It  has  been  held  in  South  Carolina,  on  a  settle- 
ment of  an  estate  after  the  death  of  an  infant,  and  where  the 
insurance  companies  had  paid  over  the  money,  that  where 
an  infant  took  out  a  policy  and  assigned  it  to  creditors  as 
collateral  security  for  a  debt  incurred  for  articles,  not  neces- 
saries, the  policy  was  valid  in  the  creditor's  hands,  though 
the  premium  was  paid  by  the  creditor,  but  charged  on  his 
bboks  to  the  infant.*  In  the  same  case  it  was  held,  that  a 
similar  policy  taken  out  directly  by  a  creditor  to  secure  a 
similar  debt,  and  collateral  to  the  debt,  was  valid.  The 
court  say,  "  If  the  creditor  of  an  infant,  for  a  consideration 
paid  by  himself,  obtains  a  guaranty  of  the  infant's  debt  from 
a  third  party,  I  see  no  reason  why  such  third  party  should 
not  be  bound,  nor  why  the  creditor  should  not  have  the 
benefit  of  his  bargain.  The  infant  certainly  is  not  entitled  to 
the  funds  thence  arising.  This  would  be  to  give  him  the 
whole  of  the  creditor's  goods  on  the  plea  of  infancy,  and,  as  a 
premium  on  the  plea,  the  whole  proceeds  of  the  policies." 


'  Rawlfl  V.  American  Life  Ins,  Co.  86  Barb.  357 ;  s.  c.  27  N.  Y.  282. 

*  Anl€y  §13.  "  Rivers,  Administrator,  v.  Gregg,  6  Rich.  Eq.  274. 


40  LAW  OF  LIFE   INSURANCE.  [§§  29,  30. 

§29.  Statement  of  Interest  in  Application. — It  was  in  one 

case  held  that  the  statement  in  the  application  accepted  by 
the  insurance  company,  that  the  person  had  an  interest  in 
the  life  was  a  sufficient  proof  of  interest/  but  this  decision 
was  overruled  on  appeal.^  It  has,  however,  been  recently 
held '  in  Connecticut,  in  an  action  brought  to  recover  premi- 
ums paid  on  a  canceled  policy,  that  the  statement  of  interest 
in  the  application  made  the  policy  prima  facie  valid,  so  that 
it  could  only  be  avoided  by  parol  evidence  of  want  of  interest. 

§  30.  Interest  need  not  Continue. — ^Though  there  were 
some  early  decisions  to  the  contrary,  founded  chiefly  upon 
the  overruled  case  of  Godsall  v.  Boldero,*  it  is  now  settled 
that,  if  there  is  any  insurable  interest,  so  as  to  make  the 
policy  valid  at  the  time  of  its  issue,  it  will,  in  the  absence  of 
a  stipulation  to  the  contrary,  remain  valid,  no  matter  what 
may  subsequently  occur  to  change  the  amount  of  the  interest, 
or  even  to  terminate  it  entirely.  If  obtained  by  one  having 
at  the  time  an  insurable  interest,  it  may  be  assigned  to  one 
who  has  not,  and  never  had  any  interest  in  the  life  insured.* 


'  Ruse  V.  Mut.  Benefit  L.  Ids.  Co.  26  Barb.  556.  *  28  N.  Y.  51,6. 

"  Lewis  V.  Phoenix  Mut.  L.  Ins.  Co.  89  Conn.  100.  *  9  East,  Y2. 

*  Valton  V.  Kational  Fund  L.  Ass.  Soc.  22  Barb.  9 ;  s.  c.  20  N.  Y.  32 ;  Hogle  v. 
Guardian  L.  Ins.  Co.  6  Robertson,  667 ;  s.  c.  4  Abb.  N.  S.  846 ;  Succession  of  Hearing, 
La.  Dist.  Ct.  of  Orleans,  MSS.  Such  is  apparently  the  geueral  rule  expressly  laid  down^ 
and  also  that  which  logically  follows  from  other  decisions.  But  in  a  recent  case  in  Mas- 
eachusetts  (Stevens  v.  Warren,  101  Mass.  664),  where  an  assignee  claimed  to  hold  a  policy 
which  was  by  its  terms  not  assignable  without  consent,  the  court  say :  "  The  general 
rule,  recognized  by  the  courts,  has  been,  that  no  one  can  have  an  insurance  upon  the  life 
of  another,  unless  he  has  an  interest  in  the  continuance  of  that  life.  Loomis  y.  Eagle  Ins. 
Co.  6  Gray,  896;  Lord  v.  Dall,  12  Mass.  116.  Dewey  K.  Warren  had  no  such  interest, 
and  could  not  legally  have  procured  insurance  upon  the  life  of  Barton.  We  understand 
the  answer  to  deny  that  the  policy  was  held  by  Warren  as  creditor  and  for  his  security, 
and  to  assert  an  absolute  right  by  purchase.  The  rule  of  law  against  gambling  policies 
would  be  completely  evaded,  if  the  court  were  to  give  to  such  transfers  the  effect  of 
equitable  assignments,  to  be  sustained  and  enforced  against  the  representatives  of  the 
assured.  When  the  contract  between  the  assured  and  the  insurer  is  '  expressed  to  be  for 
the  benefit  of  another,  or  is  made  payable  to  another  than  the  representatives  of  the 
assured,  it  may  be  sustained  accordingly.  Gen.  Sts.  c.  68,  §  62;  Campbell  v.  New  En- 
gland Ins.  Co.  98  Mass.  881.  The  same  would  probably  be  held  in  case  of  an  assign- 
ment with  the  assent  of  the  insurers.  But  if  the  assignee  has  no  interest  in  the  life 
of  the  subject  of  insurance  which  would  sustain  a  policy  to  himself,  the  assignment 
would  take  effect  only  as  a  designation,  by  mutual  agreement  of  the  contracting  par- 
ties, of  the  person  who  should  be  entitled  to  receive  the  proceeds,  when  due,  instead 
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K  obtained  as  security  for  a  debt,  it  remains  valid  for  the  full 
amount  after  the  debt  is  paid,  so  that  the  creditor  may  really 
be  paid  twice  over,  once  by  his  debtor,  and  once  by  the  in- 
surance company,*  and  it  is  of  no  importance,  so  far  as  the 
company  is  concerned,  what  the  assignee  paid  as  a  consider- 
ation for  the  assignment.* 

Where  a  husband's  life  was  insui'ed  for  the  benefit  of  his 
wife,  the  policy  was  held  not  to  be  determined  by  her  ob- 
taining a  divorce  from  him,  as  she  had  an  interest  when  the 
policy  was  obtained.* 

§  31.  General  Conclusions. — It  must  be  borne  in  mind* 

of  the  personal  representatives  of  the  assured.  And  if  it  should  appear  that  the  arrange- 
ment was  a  cover  for  a  speculating  risk,  contravening  the  general  policy  of  the  law,  it 
would  not  be  sustained."  The  Supreme  Court  of  Indiana  lias  recently  adopted  the  same 
rule.  Franklin  L.  Ins.  Co.  v.  Hazzard,  2  Ins.  Law  Jour.  180.  The  court  say :  "  All  the 
objections  that  exist  against  the  issuing  of  a  policy  to  one  upon  the  life  of  another,  in 
whose  life  the  former  has  no  insurable  interest,  seem  to  us  to  exist  against  his  holding 
such  policy  by  mere  purchase  and  assignment  from  another.  In  either  case  the  holder 
of  such  policy  is  interested  in  the  death,  rather  than  the  life,  of  the  party  assured. 
The  law  ought  to  be,  and  we  think  it  clearly  is,  opposed  to  such  speculations  in 
human  life.  In  our  opinion,  no  one  should  hold  a  policy  upon  the  life  of  another  in 
whose  life  he  had  no  Insurable  interest  at  the  time  he  acquired  the  policy,  whether 
the  policy  be  issued  to  him  directly  from  the  insurer,  or  whether  he  acquired  the  policy 
by  purchase  and  assignment  from  another.  *  *  *  In  this  case  there  was  but  a  sim- 
ple purchase  of  the  policy  by  Hazzard.  He  had  no  interest  whatever  in  the  life  of  the 
assured.  He  was  a  mere  speculator  upon  the  probabilities  of  human  life.  His  contract 
of  purchase  was  essentially  a  wager  upon  the  life  of  Cone,  and  his  interest  lay  in  the  pay- 
ment of  few  or  no  intermediate  annual  premiums,  and  the  early  happening  of  the  event 
which  was  to  entitle  him  to  the  $3,000.  By  his  purchase  he  became  interested  in  the 
early  death  of  the  assured.  We  are  of  opinion  that  the  law  will  not  uphold  such  pur- 
chases, and  that  the  appellee  acquired  no  right  to  the  policy  or  to  the  sum  secured  thereby. 
Life  assurance  policies  are  assignable,  to  be  sure,  but  in  our  opinion  they  are  not  as- 
signable to  one  who  buys  them  merely  as  matter  of  speculation,  without  interest  in  the 
life  of  the  assured." 

'  Rawls  V.  Am.  L.  Ins.  Co.  86  Barb.  86Y ;  8.  c.  27  N.  Y.  282 ;  Swick  v.  Home  L.  Ins. 
Co.  2  Dillon,  160 ;  s.  c.  2  Ins.  Law  Jour.  416  ;  Phoenix  Mut  L.  Ins.  Co.  v.  Bailey,  13  Wall. 
616.  The  remarks  to  the  contrary  in  Leonard  v.  Eagle  Life  <fe  Health  Ins.  Co.  4  Livingston's 
Law  Mag.  286,  and  in  Mut  L.  Ins.  Co.  v.  Wager,  27  Barb.  354,  are  overruled.  There  is  a 
dissenting  opinion  In  Kennedy  v.  N.  Y.  L.  Ids.  Co.  10  La.  An.  809.  It  is,  however,  to  be 
noted  that  in  the  first  of  the  cases  cited  in  support  of  the  doctrine  laid  down  in  the  text, 
the  creditor  and  assignee  actually  had  at  the  death  an  existing  interest  to  the  amount  of 
the  policy. 

*  St.  John  V.  Am.  Mut.  L.  Ins.  Co.  5  Duer,  419 ;  s.  c.  8  Kern.  81.  The  assignor  having 
insured  his  own  life,  there  was,  of  course,  an  existing  interest  at  the  time  of  his  death. 

*  McKee  v.  Pbcenix  Ina  Co.  28  Missouri,  388.  The  court  place  their  decision  appar- 
ently on  the  ground  that  the  wife's  interest  still  continued,  because  she  had  four  children 
whom  she  supported,  but  who  had  the  right  to  look  to  the  husband  for  support.  But  the 
case  is  to  be  sustained  on  the  ground  stated  in  the  text. 
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that  while  the  law  of  England  and  America  are  now,  since 
Godsall  V.  Boldero  has  been  overruled,  in  agreement  upon 
the  point  that  it  is  suflScient  if  an  interest  exists  at  the  time 
the  policy  is  issued,  and  that  it  is  unimportant  whether  the 
interest  continues  at  the  time  of  the  death ;  yet,  on  the  other 
hand,  the  law  of  England,  in  consequence  of  the  express 
provision  of  the  Gambling  Act,  only  allows  a  recovery  of 
the  amount  of  interest  which  existed  when  the  policy 
was  issued,  while  the  law  of  America  seems  to  hold  that  any 
interest  then  existing  will  uphold  a  policy  for  a  much  larger 
nominal  sum,  provided  it  is  not  so  large  as  to  show  that  the 
transaction  was  intended  to  be  a  wager.  ^  Certainly  if  the 
amount  of  interest  is  uncertain,  as  it  always  is  when  it  is 
derived  frpm  relationship,  the  amount  named  in  the  policy 
will  be  conclusively  taken  as  its  amount.  But  where  the 
interest  which  upheld  the  policy  was  a  moneyed  one,  I  am 
not  aware  of  any  case,  where  in  fact,  a  recovery  has  been  bad 
by  suit  of  more  than  the  debt  which  existed  when  the  policy 
was  obtained ;  ^  though  the  doctrine  of  the  cases  just  cited 
imposes  no  such  limit,  and  in  practice  the  companies  pay 
without  regard  to  such  limit.  Upon  principle  it  is  obvious 
that  an  insurance  of  more  than  the  debt  is  allowable,  for 
vrhile  on  the  one  hand  the  debt  will  increase  by  the  addition 
of  interest,  on  the  other,  the  payment  of  premiums  is  a  con- 
stant expense. 

With  reference  to  the  insurable  interest  arising,  or  implied 
from  relationship,  the  correct  view  would  seem  to  be  that  an 
insurable  interest  will  be  held  to  exist  where  the  relation- 
ship is  such  that  the  assured  has  a  legal  claim  upon  the  in- 
sured for  services,  or  for  support,  or  where,  though  such  legal 
claim  does  not  exist,  yet  from  the  past  personal  relations  of 
the  two,  and  the  treatment  of  the  assured  by  the  insured,  or 
possibly  his  declared  intentions,  the  assured  has  a  reasonable 
right  to  expect  some  pecuniary  advantage  from  the  continu- 
ance of  the  life  of  the  insured,  or  to  fear  loss  from  his  death. 
On  this  principle,  a  father  would  have  an  insurable  interest  in 

'  Ante,  §§  17,  26. 
•  '  Swick  V.  Home  L.  Ids.  Co.  2  Dillon,  1 60 ;  s.  o.  2  Ins.  Law  Jour.  415,  may  be  such  a  caae. 
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the  life  of  his  child,  whether  a  minor  or  of  full  age,  and  the 
child  in  the  life  of  his  father.  So  would  a  wife  in  the  life  of 
her  husband,  and  a  husband  in  the  life  of  his  wife.  But  a 
brother  or  sister  would  not  have  such  interest  in  each  other, 
nor  a  nephew  in  an  uncle,  unless  some  facts  outside  of  the  mere 
relationship  are  shown,  though  those  facts  might  be  very  slight. 

§  32.  Who  may  become  Insurer,— In  the  absence  oi  statu- 
tory provisions  to  the  contrary,  an  individual  may  become  an 
insurer  and  issue  policies,^  but  though  the  business  of  life  in- 
surance was  originally  transacted  to  some  extent  by  individ- 
uals,® it  is  now  transacted  wholly  by  corporations  or  associ- 
ations organized  for  that  purpose.  Such  bodies  are  limited 
as  to  their  powers,  in  the  case  of  a  corporation  by  their  char- 
ter, and  in  the  case  of  an  association,  by  their  articles  of  as- 
sociation. In  this  country  life  insurance  is  pursued  wholly 
by  corporate  bodies.  Such  bodies  are  of  three  kinds :  First, 
ordinary  stock  companies  carrying  on  their  business  for  the 
benefit  of  their  stockholders,  among  whom  their  earnings  are 
divided,  and  having  no  other  duty  towards  persons  insured 
by  them,  than  to  fulfill  the  terms  of  the  agreements  contained 
in  the  policies  issued  by  them.  Second,  mutual  companies, 
in  which  there  are  no  stockholders  properly  so  called,  but  in 
which  every  person  insured  becomes  a  member,  is  entitled  to 
an  equal  voice  in  the  management  of  the  company,  shares  in 
its  profits,  and  is  bound  by  its  rules.  Third,  companies 
which,  while  having  stockholders  who  are  entitled  to  a  por- 
tion of  the  profits,  share  them  in  some  agreed  ratio,  or  on 
some  agreed  plan  with  those  insured  by  them,  and  which, 
therefore,  partake  in  a  measure  of  the  characteristics  of  both 
stock  and  mutual  companies ;  but  so  far  as  relates  to  legal 
questions,  they  are  to  be  regarded  rather  as  stock  than  as 
mutual  companies.  The  manner  in  which  companies  act, 
and  the  peculiar  rules  applicable  to  mutual  oompanies,  will 
be  more  conveniently  considered  hereafter. 


>  Trustees  of  the  First  Baptist  Church  v.  Brooklyn  F.  Ins.  Co.  19  N.  Y.  806,  810. 
The  Code  of  Georgia  provides  (§  2777)  that  "  Contracts  of  life  insurance  can  be  taken 
only  by  persons  or  corporations,  specmlly  authorized  by  law." 

»  Anle,  §  1. 


CHAPTER    m. 

THE  BASIS  OF  THE  CONTRACT  OF  LIFE  INSURANCE,  INCLUDING 
THE  APPLICATION  AND  THE  DOCTRINE  OF  WARRANTY,  REP- 
RESENTATION  AND    CONCEALMENT. 

§  33.  Formal  Application  usaal,  but  not  Essential. — ^The 
contract  of  life  insurance  is  in  practice  nearly  or  quite  always 
entered  into  in  consequence  of  a  written  application  made 
therefor  to  the  company,  though  there  is  nothing  in  the 
nature  of  the  contract  which  requires  a  written  or,  indeed, 
any  formal  application.^  In  this  application,  or  subsequent 
to  it,  the  insurer  requires  certain  information ;  and  it  is  in 
reliance  upon  the  correctness  of  this  information  that  the 
company  enters  into  the  contract.  It  can  ordinarily  have  no 
knowledge  of  many  of  the  facts  which  it  is  essential  for  it  to 
know,  before  it  can  enter  into  an  equitable  contract ;  while, 
on  the  other  hand,  that  knowledge  is  possessed  chiefly  by  the 
insured,  who  is  in  this  country  ordinarily  the  applicant  in 
fact,  if  not  in  form.  In  this  respect  the  insurer  upon  life  is 
much  more  at  the  mercy  of  the  insured  than  is  the  case  in 
fire  insurance ;  for  there  is  much  of  the  necessary  information 
which  no  examination  will  enable  the  insurer  to  obtain  if 
the  insured  does  not  aid  him  by  full  and  correct  answers. 
In  practice,  the  company  requires  the  person  seeking  to  be 
insured  to  answer  a  series  of  questions,  and  also  reserves  the 
right  to  put  similar,  but  less  minute,  inquiries  to  the  physi- 
cian of  the  insured,  and  to  some  third  person  referred  to  by 
him.  From  the  duty  of  giving  and  the  practice  of  requiring 
information  has  grown  the  law  of  warranty,  representation 
and  concealment,  which  is  a  most  important  portion  of  the 
law  of  life  insurance.     Owing  to  the  form  in  which  the  ap- 


*  Blake  v.  Exchange  Mut.  F.  Ins.  Co.  12  Gray,  266;  Newman  v.  Springfield  F.  &  M. 
F.  Ins.  Co.  2  Ins.  Law  Jour.  682 ;  Clinton  v.  Hope  (L.)  Ins.  Co.  1  Ins.  Law  Jour.  436. 
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plication  and  the  policy  are  now  usually  framed,  many  of  the 
considerations  which  have  been  important  and  decisive  in 
some  reported  cases,  have  ceased  to  be  of  any  great  practical 
value.  Every  answer  given,  and  every  statement  made,  to 
the  company,  is  now  by  the  contract  usually  expressly  con- 
verted into  a  warranty,  while  most  of  the  difficult  questions 
connected  with  the  doctrine  of  concealment  are  avoided.  It 
is,  however,  none  the  less  necessary  to  refer  in  some  detail  to 
these  earlier  cases.  But  it  must  be  continually  borne  in 
mind  that  the  parties  have  the  right  to  make  a  part  of  their 
contract  any  stipulations  or  conditions  which  they  choose, 
and  that  when  made  they  are  to  be  enforced  against  -both 
parties,  without  reference  to  the  question  of  what  would 
have  been  the  legal  effect  if  such  stipulations  or  conditions 
had  not  been  introduced  into  the  contract.^ 

§  34.   Definition  of  Warranty. — A  warranty  is  a  stipula- 
tion forming  a  part  of  the  contract  as  it  has  been  completed, 


*  Reynolds  y.  Comm.  F.  Ins.  Co.  47  N,  Y.  597 ;  Swick  v.  Home  L.  Ins.  Co.  2  Dill.  160  ; 
s.  c.  2  Ins.  Law  Jour.  416 ;  Washiagton  L.  Ins.  Co.  y.  Ilaney,  2  Ins.  Law  Jour.  283;  Say  ago 
y.  Howard  F.  Ins.  Co.  2  Ins.  Law  Jour.  769 ;  Pindar  y.  ResoluU  F.  Ins.  Co.  47  N.  Y.  114. 

It  is  worthy  of  consideration  whether,  as  the  questions  put  by  the  companies  are  now 
carried  into  such  details,  it  would  not  be  equitable  to  proyide  that  only  those  statements 
should  be  held  to  be  warranties  which  relate  to  the  insured  himself,  or  which  he  either 
knows  or  may  be  presumed  to  know,  while  answers  relating  to  other  matters  should  be  re- 
garded only  as  representations.  Maine  has  a  statute,  apparently  applicable  only  to  fire 
and  marine  insurance  (1861,  chap.  34),  which  makes  certain  statements  representations, 
and  not  warranties,  without  reference  to  the  language  of  the  policy.  The  same  statute 
proyides  that  a  concealment  of  immaterial  facts  shall  not  avoid  the  policy,  unless  it  is 
designed  and  fraudulent.  In  New  Hampshire  a  similar  statute,  not  applicable  to  life 
policies,  proyides  that  no  policy  "  shall  be  yoid  by  reason  of  any  error,  mistake,  or  mis- 
representation, unless  it  shall  appear  to  haye  been  intentionally  and  fraudulently  made." 
See  Delnney  y.  Ins.  Co.  62  N.  U.  581.'  Ohio  has  by  statute  (Laws  of  1872,  140,  160)  pro- 
yided  that  "  all  life  insurance  companies,  after  haying  received  at  least  throe  annual  pre- 
miums on  any  policy  issued  on  the  life  of  any  person  in  the  State,  are  hereby  estopped 
from  defending  against  any  claim  arising  upon  such  policy  by  reason  of  any  errors,  omis- 
sions, or  misstatements  of  the  assured  in  any  application  made  by  such  assured  in  which 
said  policy  was  issued,  except  as  to  age  or  fraud."  This  act  is  very  loosely  drawn,  and 
has,  it  is  believed,  not  as  yet  received  any  judicial  construction.  Among  the  questions  it 
suggests  are  the  following :  Does  it  apply  to  policies  issued  out  of  the  State  to  persons 
living  in  the  State,  and  if  so,  is  it  constitutional?  If  it  is  confined  to  policies  issued  in 
the  State,  when  may  a  policy  be  said  to  be  so  issued  ?  (See  post^  chap,  xi.)  What  is 
the  **  fraud '*  which  the  company  may  set  up?  Who  is  "  the  assured "  within  the  meaning 
of  the  statute  ?    Does  the  law  apply  to  policies  issued  before  its  passage  ? 
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and  is  construed  as  a  condition  precedent,  which  must  be 
strictly  complied  with  to  the  minutest  detail,  or  else  the  con- 
tract is  rendered  void,^  and,  as  will  be  shown  hereafter,  it 
makes  no  difference  whether  the  thing  warranted  has  appar- 
ently anything  to  do  with  the  risk,  or  whether  its  breach 
proceeds  from  intention,  mistake,  or  fraud.  In  any  event,  the 
instant  the  warranty  is  shown  to  have  been  broken,  the 
policy  must  be  declared  absolutely  void.  When  the  con- 
tract is  in  writing,  that  is,  when  a  policy  has  been  issued  or 
prepared,  or  the  proposal  and  acceptance  of  the  risk  are  in 
writing,  the  warranty  must  be  contained  in  it,  either  by 
direct  recital,  or  by  incorporation.*  But  no  particular  form 
of  words  is  necessary  to  constitute  a  warranty,  as  for  instance, 
the  word  "warranty"  or  "warranted"  need  not  be  used. 
Words  of  affirmation,  affirming  matter  of  fact  upon  the  faith 
of  which  the  party  contracts,  are  as  competent  to  make  a 
warranty  as  any  strict  technical  terms.*  The  intention  of 
the  parties,  as  shown  by  the  language  used,  decides  whether 
any  statement  is  a  warranty  or  only  a  representation. 

§  35.  Definition  of  Representation. — A  representation  is  a 
verbal  or  written  statement  made  before  the  issue  of  the 
policy,  as  to  the  existence  of  some  fact,  or  state  of  facts,  tend- 
ing  to  induce  the  insurer  more  readily  to  assume  the  risk,  or 
to  assume  it  for  a  less  premium,  by  diminishing  the  estimate 
he  would  otherwise  have  formed  of  it.*    It  is  of  some  matter 


'  Eddy  Street  Iron  Foundry  v.  Hampden  S.  <k  M.  F.  Ins.  Co.  1  Cliff.  800;  Glendale 
Woolen  Co.  v.  Protection  (F.)  Ins.  Co.  21  Conn.  19;  Bunyon,  38;  Mut.  Ben.  L.  Ins.  Co. 
T.  Miller^  89  Ind.  475 ;  s.  c.  2  Ins.  Law  Jour.  101.  A  warranty  baa  been  defined  to  be  a 
condition  precedent,  but  this  definition  seems  applicable  only  to  a  warranty  relating  only 
to  the  commencement  of  the  risk,  and  not  to  apply  to  a  promissory  warranty.  Phillips, 
§  771.    But  see  Ripley  v.  iEtna  (F.)  Ins.  Co.  80  N.  Y.  186,  168 ;  Amould,  677. 

■  Daniels  v.  Hudson  River  F.  Ins.  Co.  12  Qish.  416,  423;  Higbie  v.  Guard.  Mut.  L. 
Ins.  Co.  2  Ins.  Law  Jour.  761 ;  s.  o.  8  Alb.  Law  Jour.  892. 

•  Sceales  v.  Scanlan,  6  Irish  Law  Rep.  867 ;  see  Pawson  v.  Watson,  Cowp.  785,  787. 
Angeirs  definition  of  warranty  (§  140)  is  a  "  stipulation  inserted  in  writing  on  the  face  of 
the  policy,  on  the  literal  truth  or  fulfilment  of  which  the  validity  of  the  entire  contract 
depends.  The  stipulation  is  considered  to  be  on  the  face  of  the  policy,  although  it  may 
be  written  in  the  margin,  or  transversely,  or  on  a  subjoined  paper  referred  to  in  the 
policy."  And  this  definition  has  been  cited  with  approval  by  the  Court  of  Appeals  of 
New  York,  in  Ripley  v.  iEtna  (F,)  Ins.  Co.  30  N.  Y.  186,  167. 

*  Arnould,  g  182.     Phillips  defines  a  representation  (§  624)  as  the  communication  of 
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extrinsic  to  the  contract,  a  collateral  statement  of  facts,  inci- 
dental to  the  risk,^  and  forms  a  part  of  the  preliminary  pro- 
ceedings which  prepare  a  contract.  It  may  be  made  orally 
or  in  writing.'  A  fact  or  statement  which  has  a  tendency  to 
influence  the  insurer,  as  above  stated,  is  called  a  material  fact 
or  statement,  while  one  having  no  such  tendency  is  called 
immaterial 

A  misrepresentation  is  a  false  representation  of  a  material 
fact  by  one  of  the  parties  to  the  other,  tending  directly  to  in- 
duce the  other  to  enter  into  the  contract,  or  to  do  so  on  terms 
less  favorable  to  himself,  when  he  otherwise  might  not  do  so 
at  all,  or  might  demand  terms  more  favorable  to  himself.  It 
is  equally  a  misrepresentation,  whether  it  relates  to  a  matter 
as  to  which  he  need  not  have  said  anything,  or  to  a  matter 


A  fact,  or  tbe  making  of  a  statement  by  one  of  the  parties  to  a  contract  of  insurance  to  the 
other  in  reference  to  a  proposal  for  their  entering  into  the  contract,  tending  to  influence 
his  estimate  of  the  character  and  degree  of  risk  to  be  insured  against.  Chief  Justice  Mar- 
shal says,  in  Livingston  y.  Maryland  Ins.  Go.  7  Cranch,  586 :  "  There  should  be  an  affir- 
mation or  denial  of  some  fact,  or  an  allegation  which  would  plainly  lead  the  mind  to  the 
same  conclusion." 

^  Eddy  Street  Iron  Foundry  y.  Hampden  3.  <fe  M.  F.  Ins.  Co.  1  Cliff.  300;  Campbell 
y.  N.  E.  Mut.  L.  Ins.  Co.  98  Mass.  381 ;  Bunyon,  22. 

■  Phillips,  §§  626,  686a ;  Bunyon,  82.  Mr.  Duer  (Insurance,  vol.  2,  p.  644),  after  quot- 
ing Marshall's  deflnition  of  a  representation,  namely,  "  a  collateral  statement  either  by 
writing  not  inserted  in  the  poUcy,  or  by  parol,  of  such  facts  or  circumstances  relative  to 
the  proposed  adventure  as  are  necessary  to  be  communicated  to  the  underwriters  to 
enable  them  to  form  a  just  estimate  of  the  risks,**  and  admitting  that  it  has  been  generally 
adopted,  objects  to  it  on  various  grounds.  He  says :  First,  that  in  some  cases  a  represen- 
tation may  be  inserted  in  the  policy,  and  secondly,  that  it  is  not  always  of  a  collateral 
statement ;  the  latter  objection  he  deems  of  importance,  as  bearing  upon  the  position 
taken  by  him,  that  it  is  not  solely  on  the  ground  of  fraud  that  a  misrepresentation  vitiates 
a  contract  (See  post,  §  49.)  Mr.  Duer  further  objects  to  Marshall's  definition,  that  it 
confines  a  representation  to  facts  necessary  to  be  communicated  to  the  insurer.  He, 
therefore,  frames  a  definition  of  his  own  as  follows ;  "  A  representation  is  a  statement  of 
facts,  circumstances,  or  information,  tending  to  increase  or  diminish  the  risks,  as  they 
would  otherwise  be  considered,  made  prior  to  the  execution  of  the  policy  by  the  assured 
or  his  agent  to  the  insurer,  in  order  to  guide  his  judgment  in  forming  a  just  estimate  of 
the  risks  he  is  desired  to  assume.  It  is  usually  made  by  parol  or  by  a  writing  not  inserted 
in  the  policy,  but  when  the  intention  as  to  the  construction  is  sufficiently  declared,  may 
be  expressed  in  the  policy." 

There  is  in  a  note  to  Goram  v.  Sweeting  (2  Williams'  Sanders,  200)  an  elaborate  state- 
ment of  the  law  of  warranty  and  representation.  In  so  far  as  the  distinctions  between 
the  two  are  there  pointed  out,  it  has  been  approved  in  the  recent  case  of  Benham  v. 
United  Guar.  A  L.  Ass.  Co.  (1  Excli.  744;  s.  o.  14  Eng.  Law  <fe  Eq.  624),  a  case  of 
guaranty  insurance. 
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as  to  which  he  was  bound  to  speak.  It  is  a  misrepresenta- 
tion to  state  as  a  fact  what  he  does  not  know  to  be  true,  as 
well  as  what  he  knows  to  be  untrue.  A  misrepresentation 
may  be  made  purposely,  or  through  mistake,  negligence,  in- 
advertence, or  forgetfulness.^  If  made  purposely,  there  is,  of 
course,  both  moral'  and  legal  fraud.  If  not  made  purposely, 
there  may  be  legal  fraud  without  involving  moral  fraud.  As 
the  insurer  is  supposed  to  rely  upon  the  truth  of  the  repre- 
sentation, the  reason  of  its  being  erroneous  can  obviously 
have  no  bearing  upon  its  effect.^ 

§  36.  Effect  of  Warranty. — A  warranty  must  be  strictly 
complied  with.  It  makes  no  difference,  whether  it  is  as  to  a 
material  or  a  trivial  fact.  It  forms  a  part  of  the  contract, 
and  the  parties  have  a  right  to  introduce  into  their  contract 
any  provisions  (not  inconsistent  with  public  policy)  which 
they  choose.  By  introducing  them  they  stipulate,  in  effect, 
that  they  are  so  material  that,  if  not  strictly  complied  with, 
the  whole  contract  is  rendered  void.*  A  misstatement  in  a 
warranty  is  therefore  fatal  to  the  contract,  although  arising 
from  the  most  innocent  mistake,  or  from  false  information 
afforded  by  others,  or  from  mere  inadvertence,  and  as  much 
so  as  if  made  with  the  most  wilfully  fraudulent  intent.* 

Lord  Mansfield  says,  that  in  a  warranty,  "  nothing  tanta- 


»  Phillipa,  §  629  ;  Arnould,  §  189;  Daniels  v.  Hiulaon  River  F.  Ins.  Co.  12  Gush.  416. 
**  The  instruction  '  that  an  untrue  statement  innocently  made  in  regard  to  a  latent  disease, 
of  which  tlie  applicant  was  unconscious,  would  nut  avoid  the  policy/  as  a  general  state- 
ment of  the  law  applicable  to  representations  in  insurance  contracts,  was  incorrect.  An 
untrue  statement  or  denial  of  a  material  fact,  preceding  or  contemporaneous  with  the 
contract  of  insurance,  prevents  the  policy  that  is  based  on  it  from  taking  effect  as  a  con- 
tract, whether  the  statement  was  made  ignorantly  and  in  good  faith,  or  otherwise," 
Campbell  v.  K  E.  Mut.  L.  Ins.  Co.  98  Mass.  387,  396. 

*  May  on  Ins.  §  181. 

'  Anderson  v.  Fitzgerald,  4  II.  of  Ld.'s  Cas.  484  ;  s.  c.  17  Jor.  996 ;  24  Eng.  Law  <fe  Eq. 

1  ;  Eddy  Street  Inn  Foundry  v.  Hampden  S.  A  M.  F.  Ina  Co.  1  Cliff.  300 ;  Burritt  v. 
Saratoga  Co.  M.  F.  Ins.  Co.  5  Hill,  188 ;  Campbell  v.  N.  E.  iMut.  L.  Ins.  Co.  98  Mass.  881 ; 
Yose  V.  Eagle  L.  <fe  Health  Ins.  Co.  6  Cuah.  42.     See  ante,  §  34. 

«  Bunyon,  31 ;  Kicoll  v.  Am.  (F.)  Ins.  Co.  3  Woodb.  <fc  M.  629  ;  Sayles  v.  N.  W.  (F.) 
Ins.  Co.  2  Curt.  C.  C.  610;  Ilohibird  v.  Atlantic  Mut.  L.  Ins.  Co.  2  Dillon,  166,  in  notU  ; 
a  0.  Ins.  Law  Jour. ;  Swick  v.  Home  L.  Ins.  Co.  2  Dillon,  160 ;  8.  o.  2  Ins.  Law  Jour.  416 ; 
Brennan  v.  Security  L.  Ins.  Co.  4  Daly,  296 ;  Smith  v.  iEtna  L.  Ins.  Co.  49  N.  Y.  21 1 ;  8.  c. 

2  Ins.  Law  Jour.  116;  Higbie  v.  Guardian  Mut.  L.  Ins.  Co.  2  Ins.  Law  Jour.  766;  8.  o.  8 
Alb.  Law  Jour.  392. 
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mount  will  do  or  answer  the  purpose.  It  must  be  strictly 
performed."  ^  Mr.  Justice  Buller  says,'  "  It  is  a  matter  of 
indifference  whether  the  thing  warranted  be  or  not  material, 
but  it  must  be  literally  complied  with."  Mr.  Justice  Ash- 
hurst  says,  "  The  very  meaning  of  a  warranty  is  to  preclude 
all  question  whether  it  has  been  substantially  complied  with ; 
it  must  be  literally  so."  *  Lord  Eldon  says,  "  If  there  is  a 
w^arranty,  it  is  a  part  of  the  contract  that  the  matter  is  such 
as  it  is  represented  to  be."  *  Lord  Mansfield  says,  in  one 
case,  "The  contract  depends  on  an  event  taking  place. 
There  is  no  latitude,  no  equity ;  the  only  question  is,  has 
that  event  happened,"  '^  and  in  another,  "  A  warranty  in  a 
policy  of  insurance  is  a  condition  or  a  contingency,  and 
unless  that  is  performed,  there  is  no  contract.  It  is  perfectly 
immaterial  for  what  purpose  a  \^arranty  is  introduced,  but 
being  inserted,  the  contract  does  not  exist  unless  it  is  literally 
complied  with."*  And  Lord  St.  Leonards  says,^  "It  is 
simply  sufficient  and  ought  to  be  sufficient  to  avoid  the 
policy  that  any  one  thing  warranted  is  not  true." 

§  37.  The  effect  of  a  warranty  is  thus  stated  by  Mar- 
shall,® in  a  passage  which  has  been  recently  cited  with 
approval  by  the  New  York  Court  of  Appeals:*  "A 
warranty,  being  in  the  nature  of  a  condition  precedent,  and 
therefore  to  be  performed  by  the  insured  before  he  can 
demand  performance  of  the  contract  on  the  part  of  the 
insurer,  it  is  quite  immaterial  for  what  purpose  or  with 
what  view  it  is  made,  or  whether  the  insured  had  any  view 
at  all  in  making  it.  But  being  once  inserted  in  the  policy, 
it  becomes  a  binding  condition  on  the  insured,  and  unless  he 
can  show  that  it  has  been  literally  fulfilled,  he  can  derive  no 
benefit  from  the  policy.     The  very  meaning  of  a  warranty 

*  PawBon  V.  Watson,  Cowp.  T85.  •  Blackhupst  v.  Cockell,  8  T.  R.  860. 

*  De  Hahn  v.  Hartley,  1  T.  R.  848. 

*  Newcastle  F.  Ins.  Co.  v.  Macmorran,  8  Dow's  Pari.  Gas.  256. 

*  ffibbert  v.  Pigou,  Marsh,  on  Ins.  870.  •   De  Hahn  v.  Hartley,  1  T.  R.  845. 

^  Anderson  v.  Fitzgerald,  4  H.  of  Ld.'s  Gas.  484 ;  s.  c.  17  Jur.  996 ;  24  Eng.  Law  <k 
Eq.  1. 

■  P.  847.  •  Ripley  v.  ^tna  (F.)  Ids.  Go.  80  N.  Y.  136,  163. 
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is  to  preclude  all  question  whether  it  has  been  substantially- 
complied  with  or  not.  If  it  be  affirmative,  it  must  be  liter- 
ally true ;  if  promissory,  it  must  be  strictly  performed.  *  * 
With  respect  to  the  compliance  with  warranties,  there  is 
no  latitude,  no  equity.  The  only  question  is :  Has  the 
thing  warranted  taken  place  or  not  ?  If  not,  the  insurer  is 
not  answerable  for  any  loss,  even  though  it  did  not  happen 
in  consequence  of  the  breach  of  the  warranty."  It  has  been 
said,*  that  the  only  conceivable  cases  in  which  a  compliance 
with  an  express  warranty  might  be  excused,  would  be  if  the 
state  of  things  contemplated  by  the  warranty  were  to  cease, 
or  if  a  subsequent  law  should  pass  rendering  a  compliance 
illegal. 

§  38.  The  warranty  of  correctness  is  absolute.  It  is 
not  that  the  statement  is  believed  to  be  true  by  the  party 
who  makes  it,  but  that  it  is  true  in  point  of  fact.*  This  is  illus- 
trated in  Duckett  v.  Williams.*  The  declaration  signed  by 
the  assured  embraced  an  agreement  that  if  any  untrue  aver- 
ment was  contained  in  it,  or  if  the  facts  required  to  be  set 
forth  were  not  truly  stated,  the  premiums  should  be  forfeited 
and  the  policy  be  void.  The  statement  as  to  health  was  un- 
true, in  point  of  fact,  but  not  to  the  knowledge  of  the  party 
making  it.  The  plaintiff,  having  failed  in  an  action  on  the 
policy,  brought  a  new  one  to  recover  the  premiums.  It  was 
held  that  the  premiums  were  also  forfeited.  Lord  Lyndhurst 
says,  "It  was  contended  that  the  words  must  mean  Hruly' 
or  ^  untruly,'  within  the  knowledge  of  the  party  making  the 
statement ;  and  that  if  the  party  insuring  ignorantly  and  in- 
nocently makes  a  misstatement,  he  is  not  to  forfeit  the  pre- 
miums under  the  clause  in  question.  We  are  of  opinion,  how- 
ever, that  this  is  not  the  real  meaning  of  this  clause.  A 
statement  is  not  the  less  untrue  because  the  party  making  it 
is  not  apprised  of  its  untruth,  and  looking  at  the  context,  we 
think  it  clear  that  the  parties  did  not  mean  to  restrict  the 

»  Arnould,  §214;  Phillips,  §  769. 

'  Swick  V.  Home  L.  Ina.  Co.  2  DilloD,  160;  s.  o.  2  Ins.  Law  Jour.  415., 

■  2  Cr.  <fe  M.  348 ;   s.  o.  4  Tyrw.  240. 
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words  in  the  manner  contended  for.  Two  consequences  are 
to  follow  if  the  statement  be  untnie ;  one,  that  the  premiums 
are  to  be  forfeited ;  the  other,  that  the  assurance  is  to  be 
void.  Now,  if  the  statement  were  untrue,  within  the  knowl- 
edge of  the  party  making  it,  the  assurance  would  be  void 
without  any  such  stipulation.  The  knowledge  of  the  party 
is  clearly  immaterial  as  to  this  last  consequence,  and  therefore, 
must  be  so  as  to  the  first ;  for  it  would  be  contrary  to  all  the 
rules  of  construction  to  hold  that  it  was  material  as  to  one 
consequence  and  not  as  to  the  other."  So  in  Day  v.  Mutual 
Benefit  Life  Insurance  Co.,^  the  court  say :  "  We  are  of  opin- 
ion that  if  the  statements  made  by  Day  in  the  application, 
being  part  of  the  contract  to  procure  the  policy,  were  untrue 
in  point  of  fact,  the  contract  became  null  and  void.  This  re- 
sults from  the  form  of  the  contract.  It  was  evidently  the  de- 
sign to  protect  the  company  from  the  ignorance,  as  well  as 
wilful  misrepresentation  of  those  applying  for  insurance.  If, 
for  instance.  Day  did  not  know  or  suppose  that  he  had  con- 
sumption, although  in  point  of  fact  that  fatal  disease  had  al- 
ready seized  upon  his  lungs,  his  statement  would  be  contrary 
to  the  fact  in  an  important  respect,  for  no  company  would 
insure  a  life  subject  to  so  much  risk.  It  would  be  untrue  as 
matter  of  fact,  and  therefore  fatal  to  the  contract." 

§  39.  No  Question  of  Hateriallty  in  Warranty. — In  like 
manner  the  question  of  materiality  has  no  bearing  in  case  of 
a  warranty.*  This  is  shown  in  part  in  Anderson  v.  Fitz- 
gerald * — a  most  important  case  upon  the  law  of  life  insurance, 

'  Sapreme  Court  of  Dist.  of  Col.  1  Washing^OD  Law  Rep.  22. 

*  Wash.  L.  Ins.  Co.  v.  Ilaney,  2  Ins.  Law  Jour.  288 ;  Price  v.  Phoenix  Mut  L.  Ins.  Co. 
17  Minn.  497 ;  s.  o.  2  Ins.  Law  Jour.  253 ;  Brennan  y.  Security  L.  Ins.  dc  Ann.  Co.  4  Daly, 
296 ;  Swick  y.  Home  L.  Ins.  Co.  2  Dillon,  160;  s.  o.  2  Ins.  Law  Jour.  415 ;  Fitch  y.  Am. 
Pop.  L.  Ins.  Co.  2  N.  Y.  Sapreme  R.  247;  Holabird  v.  Atlantic  Mut.  L.  Ins.  Co.  2  Dillon, 
166,  in  notU ;  s.  o.  2  Ina  Law  Jour.  588;  Smith  y.  iEtna  L.  Ins.  Co.  49  N.  Y.  211 ;  s.  o.  2 
Ids.  Law  Jour.  116 ;  Higbie  y.  Guardian  Mut.  L.  Ins.  Co.  N.  Y.  Ct.  of  Appeals,  2  Ins.  Law 
Joup.  761 ;  Day  y.  Mut.  L.  Ins.  Co.  Supreme  Ct.  of  Dist.  of  Col.  1  Washington  Law  Rep.  22 ; 
Conver  y.  Phoenix  Mut.  L.  Ins.  Co.  U.  S.  Circuit,  Minnesota,  6  Chicago  Leg.  News,  144. 
Some  of  the  language  of  the  court  in  France  y.  iEtna  L.  Ins.  Co.  U.  S.  Circuit,  £.  D.  of 
Penn.  2  Ins.  Law  Jour.  667,  which  seems  to  bold  that  answers  which  are  part  of  the  con- 
tract do  not  work,  a  forfeiture  unless  they  are  material  to  the  risk,  is  hardly  correct 

*  H.  of  Ld.'s  Cas.  484 ;  s.  o.  17  Jur.  995 ;  24  £ng.  Law  <fr  Eq.  1. 


52  LAW   OF  LIFE   INSURANCE.  [§  3&. 

decided  in  1854  by  the  House  of  Lords,  in  which  all  the 
English  judges  concurred  in  reversing  the  decision  of  the 
Irish « courts,  though  the  case  did  not  turn  upon  this  precise 
point.  As  the  greater  portion  of  the  contracts  of  life  insur- 
ance are  now  made  upon  applications  almost  identical  in 
language  with  that  adopted  in  this  case,  it  is  proper  to  refer 
to  it  at  some  length.  The  policy  contained  a  provision  against 
any  disease  tending  to  shorten  life,  as  to  a  temperate  life  and 
a  sound  constitution.  It  then  continued,  "  or  if  anything  so 
warranted  as  aforesaid  shall  not  be  true,  or  if  any  circum- 
stance material  to  the  insurance  shall  not  have  been  truly 
stated  or  shall  have  been  misrepresented,  or  concealed,  or 
shall  not  have  been  fully  and  fairly  disclosed  and  communi- 
cated to  the  said  company,  or  if  any  fraud  shall  have  been 
practiced  on  the  said  company,  or  any  false  statement  made 
to  them  in  or  about  the  obtaining  or  eflSecting  of  this  insurance, 
this  policy  shall  be  nuU  and  void."  Baron  Parke  says  that  the 
Lords  have  proposed  two  questions.  The  first  is, "  Was  it  neces- 
sary for  the  plaintiff  in  error  to  prove  on  the  trial  that  the 
answers  given  by  Fitzgerald  to  questions  21  and  22,  or  either 
of  them,  were  or  was  material  as  well  as  false  ? "  "  The  answers 
referred  to  by  your  lordships  were  given  to  two  questions  put 
to  the  assured,  Fitzgerald ;  the  first,  whether  any  of  the  party's 
near  relatives  died  of  consumption  or  other  pulmonary  com- 
plaint ?  and  secondly,  whether  the  party's  life  had  been  ac- 
cepted or  refused  at  any  other  office ;  and  if  accepted,  whether 
at  the  usual  premium,  or  with  what  addition  ?  To  both,  the  as- 
sured answered  in  the  negative.  At  the  end  of  the  list  of  ques- 
tions the  assured  subscribed  a  declaration  to  the  effect  that  the 
particulars  should  form  the  basis  of  the  contract  between  the 
assured  and  the  company,  and  that  if  there  should  be  any 
fraudulent  concealment  or  untrue  allegation  contained  therein, 
or  any  circumstance  material  to  the  insurance  should  not  have 
been  fully  communicated  to  the  company,  or  if  there  should  be  * 
any  jfraud  or  misstatement,  all  the  money  paid  on  account  of 
the  insurance  should  be  forfeited  and  the  policy  should  be  void. 
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"The  first  question,  then,  submitted  to  us  is,  whether  it 
was  necessary  for  the  plaintiff  in  error  to  prove  on  the  trial 
that  the  above  answers,  or  either  of  them,  were  or  was 
material  as  well  as  false  ?  We  are  all  of  opinion  that  it  was 
not.  This  question  does  not  appear  to  us  to  turn  upon  the 
well-known  distinction  between  warranties  and  representa- 
tions laid  down  by  Lord  Mansfield,  nor  upon  the  point 
whether  the  declaration  above  mentioned  was  either  a  part 
of  the  contract  binding  between  the  parties  independent  of 
the  policy,  or  meant  to  be  referred  to  by  it.  The  proviso  is 
clearly  a  part  of  the  express  contract  between  the  parties, 
and,  on  the  non-compliance  with  the  condition  stated  in  the 
proviso,  the  policy  is  unquestionably  void.  The  case,  there- 
fore, resolves  itself,  in  our  view  of  it,  simply  into  a  question 
of  the  construction  of  the  proviso  itself.  *  *  *  By  that  pro- 
viso it  is  stipulated,  first,  that  if  the  assured  should  die  on 
the  high  seas  (with  certain  exceptions),  or  should  kill  him- 
self, or  die  by  dueling,  Ac,  or  if  anything  warranted  as  be- 
fore mentioned  (and  there  were  several  express  warranties  be- 
fore stated)  should  not  be  true,  or  if  any  circumstance  mate- 
rial to  that  insurance  should  not  have  been  truly  stated,  or 
should  have  been  misrepresented  or  concealed,  or  should  not 
have  been  fully  and  fairly  disclosed  and  communicated  to  the 
company,  the  policy  should  be  void.  Thus  far  the  condition 
applies  only  to  material  matters ;  but  it  proceeds  to  declare, 
obviously  with  a  view  of  extending  the  protection  to  the 
office  still  further,  that  if  any  fraud  shall  have  been  practiced 
on  the  company,  or  any  false  statements  made  to  the  com- 
pany, in  or  about  the  obtaining  or  effecting  of  that  insurance, 
the  policy  shall  be  null  and  void.  The  latter  words  probably 
override  the  former ;  and  the  fraud  as  well  as  the  false  state- 
ment, in  order  to  avoid  the  policy,  must  be  made  in  or  about 
the  obtaining  or  effecting  of  that  insurance.  These  words, 
no  doubt,  must  be  understood  not  to  include  a  false  statement 
of  matters  to  the  disparagement  of  the  applicant  for  insurance, 
and  tending  to  render  his  lifeless  insurable;  such  a  con- 
struction would  be  clearly  absurd,  and  in  no  way  reconcilable 
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with  the  manifest  object  of  the  proviso.  Tlie  words,  how- 
ever, will  clearly  include  all  frauds  or  false  statements  made 
in  order  to  obtain  the  policy,  whether  in  matters  material  or 
not ;  a  consistent  construction  will  thus  be  given  to  the  whole. 
The  proviso,  in  the  first  place,  provides  for  the  violation  of 
the  special  matters  mentioned  in  the  commencement  of  it. 
Next,  it  requires  every  material  fact  not  to  be  misrepresented 
or  concealed,  but  to  be  fully  and  fairly  declared.  But  it  goes 
further.  In  the  anxiety  of  the  company  to  protect  itself  by 
every  precaution,  it  prohibits  any  fraud  or  falsehood  what- 
ever to  be  used  in  obtaining  the  insurance.  It  includes  all 
frauds  for  that  purpose,  though  not  made  by  concealment  or 
misrepresentation,  by  word  or  writing,  of  material  facts,  such 
as  fraud  in  false  personation,  or  in  the  disguise  of  the  dis- 
eases of  the  applicant ;  and  lastly,  it  prohibits  every  false  state- 
ment whatever,  whether  in  matters  actually  material  or  im- 
material, and  leaves  no  room  for  dispute  whether  the  particu- 
lar matter  to  which  it  related  was  material  or  not  (which  in 
the  case  of  a  dispute  a  jury  would  have  to  decide),  leaving 
the  company  to  determine  entirely  for  itself  what  matters  it 
deems  material  and  what  not.  *  *  A  doubt,  possibly,  may 
exist  whether  the  word  ^  false '  is  to  be  understood  in  the 
sense  of  false  in  point  of  fact,  or  morally  false;  though  I  be- 
lieve most  of  us  think  that  it  is  not  to  be  limited  to  moral 
falsehood,  but  there  seems  to  us  to  be  no  doubt,  that  if  the 
statements  are  false,  in  whatever  sense  we  understand  that 
word,  being  used  in  eflfecting  the  insurance,  this  proviso 
operates.  There,  then,  appear  to  us  to  be  only  two  questions 
for  the  jury  on  this  part  of  the  policy :  Were  the  statements 
false  ?  Were  they  made  in  obtaining  or  effecting  the  policy  ? 
Whether  they  are  material  or  not  is  not  a  necessary  part  of 
the  inquiry.  *  *  *  It  is  true  that  the  materiality  of  these 
statements  may  be  sometimes  evidence  of  the  purpose  with 
which  they  were  made,  and  may  tend  to  show  that  they 
were  made  with  the  object  of  obtaining  the  policy,  because  if 
immaterial  they  would  not  be  likely  to  effect  it ;  but  the 
materiality  is  not  a  necessary  condition  to  bring  them  withia 
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the  scope  of  the  proviso,  if  it  can  be  shown  that  the  state- 
ments were  made  in  obtaining  the  policy  and  for  the  purpose 
of  effecting  it ;  and  here  the  terras  of  the  particulars  and  the 
subjoined  declaration  preclude  all  doubt  upon  that  question ; 
for  the  truth  of  the  answers  is,  in  the  strongest  terms,  made 
essential  to  the  validity  of  the  policy." 

The  Lord  Chancellor  says :  *'  The  company  stipulates  this, 
that  the  assured  shall  contract  with  the  company  that  he 
warrants  certain  things  to  be  correct ;  and  further  stipulates 
that  if  he  should  make  to  the  company  any  untrue  statement 
in  and  about  effecting  the  policy,  such  untrue  statement  shall 
avoid  the  policy  ;  and  then  the  company  says,  that  it  will 
not  contract  with  him  till  he  shall  answer  certain  questions 
which  are  made  the  basis  of  the  contract.  Among  those 
questions  are  these  tw^o :  ^  Have  any  of  your  relations  died  of 
pulmonary  complaints  ?  Has  an  insurance  on  your  life  been 
accepted  or  refused  at  any  other  office  ? '  The  stipulation  is 
that  if  he  shall  not  answer  these  questions  accurately,  the 
policy  shall  be  void.  That  is  the  interpretation  of  the  con- 
tract, which,  taking  together  the  policy  and  the  particulars 
required  to  be  subscribed,  appears  to  me  irresistible.  The 
requirement  is  extremely  reasonable.  *  *  *  The  reason 
for  making  such  a  stipulation  is  obvious,  and  is  explained 
by  this  very  case.  Whether  certain  statements  are  or  are  not 
material  where  parties  are  entering  into  a  contract  of  life 
assurance,  is  a  matter  upon  which  thei'e  must  be  a  divided 
opinion.  Nothing,  therefore,  can  be  more  reasonable  than 
that  the  parties  entering  into  that  contract  should  determine 
for  themselves  what  they  think  to  be  material ;  and,  if  they 
choose  to  do  so,  and  to  stipulate  that  unless  the  assured  shall 
answer  a  certain  question  accurately,  the  policy  or  contract 
which  they  are  entering  into  shall  be  void,  it  is  perfectly 
open  to  them  to  do  so,  and  his  false  answer  will  then  avoid 
the  policy.  Now,  it  appears  to  me,  my  lords,  that  that  is 
precisely  what  has  been  done  here.  The  parties  entering  into 
the  insurance  have  so  stipulated.  *  The  basis  of  our  contract 
shall  be  your  answering  truly  these  two  questions.'     There 
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were  a  great  many  others ;  but,  putting  those  aside,  they  say 
— *  The  basis  of  the  contract  between  us  shall  be  that  you 
shall  answer  truly  those  two  questions ;  and  if  you  do  not 
answer  them  truly,  the  policy  shall  be  void.'  But  then, 
when  the  trial  comes  as  to  whether  the  plaintiff  has  made  out 
his  right  under  that  policy,  the  question  is,  whether  the 
direction  to  the  jury  ought  not  to  have  been :  '  You  are  to 
ascertain  whether  what  was  then  stated  was  untrue,  was 
false.  Whatever  interpretation  may  be  given  to  the  word 
"  false,"  if  it  was  false,  there  is  no  question  as  to  whether  it 
was  material  or  not,  the  parties  having  stipulated  that  if  it 
was  false  the  policy  shall  be  void.'  The  question  for  the  jury 
to  decide  was  simply  whether  it  was  false  or  not.  In  that 
narrow  compass  the  whole  case  lies.  The  learned  judges  who 
decided  that  the  direction  actually  given  was  good,  proceeded 
upon  the  well  known  rule  of  law,  that  there  is  a  great  dis- 
tinction between  -that  which  amounts  to  what  is  called  a 
warranty  and  that  which  is  merely  a  representation  inducing 
a  party  to  enter  into  a  contract.  Thus,  if  a  person  effecting 
a  policy  of  insurance  says,  *  I  warrant  such  and  such  things, 
which  are  here  stated,'  and  that  is  part  of  the  contract,  then 
whether  they  are  material  or  not  is  quite  unimportant,  the 
painty  must  adhere  to  his  warranty,  whether  material  or  im- 
material. But  if  the  party  makes  no  warranty  at  all,  but 
simply  makes  a  certain  statement,  if  that  statement  has  been 
made  bona  fide^  unless  it  is  material,  it  does  not  signify 
whether  it  is  false  or  not  false.  Indeed,  whether  made  hona 
fide  or  not,  if  it  is  not  material,  the  untruth  is  quite  unim- 
portant. K  the  man,  on  entering  into  the  policy,  had  said 
that  he  arrived  at  Dublin  three  days  previously,  whereas  he 
had  only  arrived  that  morning,  and  such  statement  did  not 
form  part  of  the  contract,  then,  though  false,  it  would  be 
quite  immaterial.  If  there  is  no  fraud  in  a  representation  of 
that  sort;  it  is  perfectly  clear  that  it  cannot  affect  the  con- 
tract ;  and  even  if  material,  but  there  is  no  fraud  in  it,  and  it 
forms  no  part  of  the  contract,  it  cannot  vitiate  the  right  of 
the  party  to  recover.     *     *     *    My  lords,  it  is  within  this 
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narrow  compass  that  the  case  lies.  We  had  the  advantage 
of  the  assistance  of  eleven  of  the  learned  judges  of  this 
country.  They  all  took  the  same  view  of  this  case,  and  they 
were  all  of  opinion  that  the  learned  judges  in  Ireland  com- 
mitted an  error  in  supposing  that  the  doctrine  of  representa- 
tion, as  distinguished  from  warranty,  was  applicable  to  the 
present  case,  where  the  representation  is  itself  included  in 
the  contract."  ^ 

§  40.  Representation  to  be  Substantially  true  in  Material  Re- 
spects.— A  representation,  however,  need  only  be  substan- 
tially complied  with,  and  in  particulars  material  to  the  risk, 
though  if  the  misrepresentation  is  fraudulent,  it  will  avoid 
the  contract,  even  where  it  relates  to  a  matter  not  material 
to  the  risk ;  ^  that  is  to  say,  if  the  mispresentation  is  made 
with  intent  to  deceive,  or  is  shown  to  have  been  false  within 
the  knowledge  of  the  assured,  it  makes  no  diflference  whether 
it  is  as  to  a  material  circumstance  or  not.  In  such  case  all 
inquiry  into  its  materiality  is  precluded.  But  if  it  is  made 
from  ignorance,  accident,  forgetfulness  or  mistake,  it  must 
be  as  to  a  material  fact  or  circumstance,  or  it  will  not  avoid 
the  contract.  The  death  need  not  in  either  case  arise  from 
a  cause  connected  with  the  fact  misrepresented.*  A  repre- 
sentation is   construed  according  to  the  fair  and  obvious 

*  In  GAzenoye  v.  Brit  Eq.  Asa.  Co.  6  C.  B.  N.  S.  437,  452,  Byles,  J.,  says:  "  I  think 
these  words  in  the  fourth  condition, '  in  case  any  fraudulent  or  untrue  statement  is  con- 
tained in  any  of  the  documents  addressed  to  or  deposited  with  the  company  in  relation  to 
the  within  assurance,  whether  by  the  payee,  the  assured,  or  any  referee  or  other  person, 
then  the  policy  shall  be  void,'  interpreted  by  the  decbion  of  the  House  of  Lords,  in  An- 
derson Y.  Fitzgerald,  clearly  mean  this,  that  if  any  statement  contained  in  either  of  the 
documents  referred  to  be  inconsistent  or  irreconcilable  with  the  facts,  whether  it  be 
material  or  immaterial,  the  policy  is  void."  This  case  is  reported  in  5  Jur.  N.  S.  1309,  and 
on  appeal  in  6  Jur.  N.  S.  826.  In  6  Jurist,  Byles,  J.,  is  reported  aa  saying:  "  As  I  read 
it,  if  a  man  says  he  has  had  365  days'  illness,  and  in  fact  he  has  had  364  days,  23  hours, 
59  minutes,  59  seconds,  that  is  an  untrue  statement,  and  vitiates  the  policy." 

"  Wall  V.  Howard  (F.)  Ins.  Co.  14  Barb.  883;  Dewees  v.  Manhattan  (F.)  Ins.  Co.  34 
N.  J.  244.  But  see  the  Ld.  Cliancellor  in  Anderson  v.  Fitzgerald,  4  H.  of  Ld.'s  Gas.  484, 
504 ;  8.  0.  17  Jur.  996 ;  24  Eng.  Law  <fe  Eq.  1;  anUf  p.  56. 

'  Arnould,  §  190 ;  Mut.  Ben.  L.  Ins.  Co.  r.  Miller,  89  Ind.  475 ;  s.  c.  2  Ins.  Law  Jour. 
101. 
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import  of  the  words,  and  is  equivalent  to  an  express  state- 
ment of  all  the  inferences  naturally  and  necessarily  arising 
from  them.^ 

§  41.  Characteristicsof  Warranty  and  Representation. — ^The 
distinguishing  characteristics  of  warranty  and  representation 
are  stated  by  the  Supreme  Court  of  Massachusetts,  in  a 
recent  case.*  "  A  warranty,  in  insurance,  enters  into  and 
forms  a  part  of  the  contract  itself.  It  defines,  by  way  of 
particular  stipulation,  description,  condition,  or  otherwise, 
the  precise  limits  of  the  obligation  which  the  insurers  under- 
take to  assume.  No  liability  can  arise  except  within  those 
limits.  In  order  to  charge  the  insurers,  therefore,  every  one 
of  the  terms  which  define  their  obligation,  must  be  satisfied 
by  the  facts  which  appear  in  proof.  From  the  very  nature 
of  the  case,  the  party  seeking  his  indemnity,  or  payment 
under  the  contract,  must  bring  his  claim  within  the  pro- 
visions of  the  instrument  he  is  undertaking  to  enforce.  The 
burden  of  proof  is  upon  the  plaintiff  to  present  a  case  in  all 
respects  conforming  to  the  terms  under  which  the  risk  was 
assumed.  It  must  be  not  merely  a  substantial  conformity, 
but  exact  and  literal ;  not  only  in  material  particulars,  but 
in  those  that  are  immaterial  as  well.  A  representation  is, 
on  the  other  hand,  in  its  nature,  no  part  of  the  contract  of 
insurance.  Its  relation  to  the  contract  is  usually  described 
by  the  term  ^  collateral.'  It  may  be  proved,  although  exist- 
ing only  in  parol  and  preceding  the  written  instrument. 
Unlike  other  verbal  negotiations,  it  is  not  merged  in  nor 
waived  by  the  subsequent  writing.  This  principle  is  in 
some  respects  peculiar  to  insurance,  and  rests  upon  other 
considerations  than  the  rule  which  admits  proof  of  verbal 
representations  to  impeach  written  contracts  on  the  ground 
of  fraud.  Representations  to  insurers,  before  or  at  the  time 
of  making  a  contract,  are  a  presentation  of  the  elements 
upon  which  to  estimate  the  risk  proposed  to  be  assumed. 

'  PhiUips,  §§  660,  666, 667;  Arnould,  §  196. 

■  Campbell  v.  N.  E.  Mut.  L.  Ids.  Co.  98  Mass,  881. 
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They  are  the  basis  of  the  contract — its  foundation,  on  the 
faith  of  which  it  is  entered  into.  K  wrongly  presented,  in 
any  respect  material  to  the  risk,  the  policy  that  may  be 
issued  thereupon,  will  not  take  effect.  To  enforce  it  would 
be  to  apply  the  insurance  to  a  risk  that  was  never  presented. 
But  when  the  insurer  seeks  to  defeat  a  policy  upon  this 
ground,  his  position  in  court  is  essentially  different  from 
that  which  he  may  hold  upon  a  policy  containing  a  like 
description  of  the  risk  as  one  of  its  terms.  It  is  sufficient 
for  the  plaintiff  to  show  fulfilment  of  all  the  conditions  of 
recovery  which  are  made  such  by  the  contract  itself  The 
burden  is  then  thrown  upon  the  defendant  to  set  forth  and 
prove  the  collateral  matters  upon  which  he  relies. 

"There  is  also  another  distinction  very  important  in  its 
practical  application.  As  this  defence  relates  entirely  to  the 
substance,  and  not  to  the  letter  of  the  contract,  it  can  only 
prevail  by  proof  of  some  representation  material  to  the  risk, 
and  that  it  was  untrue  in  some  material  particular.  When 
statements  or  engagements  on  the  part  of  the  insured  are 
inserted,  or  referred  to  in  the  policy  itself,  it  often  becomes 
difficult  to  determine  to  which  class  they  belong.  If  they 
appear  on  the  face  of  the  policy,  they  do  not  necessarily  be- 
come warranties.  Their  character  will  depend  upon  the 
form  of  expression  used,  the  apparent  purpose  of  the  inser- 
tion, and  sometimes  upon  the  connection  or  relation  to  other 
parts  of  the  instrument.  If  they  are  contained  in  a  separate 
paper,  referred  to  in  such  a  manner  as  to  make  it  a  part  of 
the  contract,  the  same  considerations,  of  course,  will  apply. 
But  if  the  reference  appears  to  be  for  a  special  purpose,  and 
not  with  a  view  to  import  the  separate  paper  into  the  policy 
as  a  part  of  the  contract,  the  statements  it  contains  will  not 
thereby  be  changed  from  representations  into  warranties. 
It  is  perhaps  needless  to  add  that  verbal  representations  can 
never  be  converted  into  warranties,  otherwise  than  by  being 
afterwards  written  into  the  policy." 

§  42.  Whether  Warranty  or  not  Depends  on  Contract. — ^B^ 

express  contract  parties  may  undoubtedly  place  a  reprei 
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.tation  upon  the  same  footing  as  a  warranty,  and,  vice  versa^ 
they  may  by  agreement  give  to  a  warranty  in  the  policy  only 
the  effect  of  a  representation.^  In  practice,  the  companies 
now  usually  take  care  to  make  everything  a  warranty ;  that 
is,  they  either  provide  in  express  terms  that  all  statements 
contained  in  the  answers  to  questions,  whether  put  to  the 
person  whose  life  is  insured  or  to  his  physician,  or  to  the 
friend  referred  to,  shall  be  considered  warranties,  or  they  so 
refer  in  the  policy  to  such  answers  as  constituting  the  basis 
and  forming  a  part  of  the  contract,  that  they  become,  as  mat- 
ter of  law,  warranties. 

§  43.  Classification  of  Warranties. — Warranties  may  be 
either  express  or  implied.  An  express  warranty  must  be 
construed  to  mean  precisely  what  it  says ;  and  if  it  is  clear 
and  explicit,  no  evidence  can  be  introduced  aliwnde  to  contra- 
dict, control,  restrain,  vary,  or  extend  it.^  An  implied  war- 
ranty, condition,  or  stipulation  is  an  agreement  not  expressed 
in  the  policy,  but  presumed  from  the  fact  of  making  the  in- 
surance.* It  is  something  contracted  for  which  necessarily 
results  from  the  terms  of  the  contract.  It  is  distinguished 
from  a  representation  by  the  circumstance  that  the  latter  is 
usually  expressed  either  in  writing  or  verbally,  or  is  the  re- 
sult of  the  phraseology  used,  but  does  not  arise  from  the 
mere  fact  of  effecting  the  policy.  The  doctrine  of  misrepre- 
sentation and  concealment  involves  the  principle  of  an  im- 
plied warranty  or  condition ;  they  avoid  the  policy  because 
there  is  an  implied  agreement  of  the  assured  to  make  a  fair 
disclosure  of  the  circumstances  affecting  the  risk,  and  the 
insurer  takes  the  risk  upon  the  condition  that  the  assured  has 
complied  with  the  agreement.*  Where  a  matter  is  sought  to 
be  included  by  implication  in  a  warranty,  it  must  be  plainly 
material  to  the  risk ;   otherwise  an  intention  to  warrant  in 

*  Angell,  §  148;  Arnould,  §  186 ;  Burritt  v.  Saratoga  Co.  Mut.  F.  Ins.  Co.  6  Hill,  188. 
■  Angell,  §  U2a;  Phillips,  §754;    Glendale   Man.  Co.    v.  Protection  (F.)  Ins.  Co.  21 

€onn.  19. 

*  Phillips,  §  686. 

*  Phillips,  §  687 ;  see  post,  %  48.      * 
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respect  to  the  matter  cannot  be  imputed  to  the  parties,^  A 
warranty  will  not  be  extended  in  its  construction  to  include 
anything  not  necessarily  implied  in  its  terms.*  This  is  illus- 
trated by  the  well-known  decision  of  Lord  Mansfield,  that  a 
warranty  in  marine  insurance  of  a  convoy  with  a  specified 
number  of  guns  does  not,  in  the  absence  of  fraud,  imply  a 
warranty  of  a  crew  sufficient  to  work  that  number  of  guns.^ 

§  44.  Affirmattre  and  Promissory  Warranties. — ^Two  classes 
of  conditions  are  usually  inserted  in  policies,  one  pointing  to 
the  time  of  the  contract,  and  the  other  to  something  which 
may  occur  at  a  time  subsequent.  In  one  the  assured  under- 
takes for  the  truth  of  some  existing  fact,  while  in  the  other 
he  undertakes  to  perform  some  executory  stipulation.*  The 
former  is  technically  called  an  affirmative,  and  the  latter  a 
promissory  warranty ;  and  a  breach  of  a  warranty  consists 
either  in  the  falsehood  of  an  affirmative  or  in  the  non-per- 
formance of  an  executory  stipulation.  A  promissory  warranty 
is  said  to  be  as  much  a  condition  precedent  as  an  affirmative 
one,  and  if  the  promise  has  not  been  kept  the  insurer  is  not 
bound.^  But  there  is  a  distinction  between  a  positive  en- 
gagement that  certain  material  facts  shall  or  will  exist,  and  a 
mere  expression  of  an  expectation,  hope,  or  belief  that  they  will 
exist.  A  promissory  warranty  veiy  frequently  consists  only 
in  an  expression  of  intention.  Language  in  a  policy  which 
imports  that  the  assured  intends  to  do  or  not  to  do  ^n  act 
which  materially  affects  the  risk,  involves  generally  an  en- 
gagement to  perform  or  omit  such  act.  If  the  assured  would 
reserve  a  right  to  change  such  intention,  he  must  employ  ex- 
plicit language  to  denote  the  reservation.*  It  is,  however, 
always  a  question  for  decision  as  to  how  the  parties  under- 
stood it  at  the  time  the  contract  was  made ;  whether  as  an 
agreement,  on  the  part  of  the  assured,  that  he  would  do  so 

^  0*Niel  V.  Buflfalo  F.  Ins.  Co.  8  Comst.  122 ;  Campbell  v.  N.  E.  Mut.  L.  Ins.  Co.  98 
Mass.  381 ;  Sayles  v.  N.  W.  (F.)  Ins.  Co.  2  Curt.  C.  C.  611. 

•  Campbell  v.  N.  E.  Mnt  L.  Ins.  Co.  98  Mass.  881.         •  Hide  v.  Bruce,  8  Dong.  218. 

•  0*Neil  V.  Buflfalo  F.  Ins.  Co.  3  Comst.  122  ;  s.  c.  2  Ins.  Law  Jour.  101 ;  Marshall,  847. 

•  Ripley  v.  ^tna  F.  Ins.  Co.  30  N.  Y.  136 ;  Mut.  Ben.  L.  Ins.  Co.  v.  V  ^'S. 

•  Bilbrough  v.  Metropolis  (F.)  los.  Co.  6  Duer,  58Y. 
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and  so,  or  only  as  a  statement  of  his  then  existing  intention 
so  to  do,  which  he,  however,  did  not  undertake  not  to  change ; 
and  very  slight  matters  may  decide  which  construction  is  the 
coiTect  one  in  any  particular  case.  Thus,  in  one  case  ^  a 
policy  of  guaranty  had  been  given  against  loss  from  the  want 
of  integrity  of  the  secretary  of  an  institution.  The  questions 
put  to  and  answers  made  by  the  applicant  (who  was  another 
officer  of  the  association)  were  made  the  basis  of  the  contract. 
Besides  questions  as  to  the  antecedents  of  the  secretary,  there 
^vere  several  as  to  the  position  he  was  to  occupy,  and  among 
others,  one  as  to  what  checks  would  be  used  to  secure  ac- 
curacy in  his  accounts,  and  when  and  how  often  they  would 
be  balanced  and  closed.  The  answer  was,  ''  Examined  by 
finance  committee  every  fortnight."  It  was  concluded  from 
the  fact  that  the  representation  was  not  made  by  the  person 
guaranteed,  and  jfrom  the  collocation  and  connection  of  the 
questions,  that  the  latter  answer  did  not  amount  to  a  war- 
ranty, but  was  a  mere  representation  of  intention,  and  that 
the  plaintiff  could  recover,  though  a  loss  subsequently  oc- 
curred through  the  neglect  to  examine  the  accounts  in  that 
manner. 

§  45.  An  early  case  *  presents  an  instance  of  the  effect 
of  the  mere  expression  of  a  belief.  An  insurance  was  made 
on  the  life  of  one  Sheppey,  from  the  1st  of  April,  1777,  to 
the  19t  of  April,  1778.  In  an  action  on  the  policy,  the  ques- 
tion was  as  to  the  representation  of  his  health  at  the  time 
the  policy  was  effected.  It  appeared  that  he  went  to  the 
south  of  France  for  the  benefit  of  his  health,  or  to  avoid  his 
creditors,  and  there  died  within  the  time  limited  in  the 
policy.  The  broker  who  effected  the  policy  told  the  under- 
writers that  the  gentleman  for  whom  he  acted  would  not 
warrant  anything,  but  from  the  account  he  (the  broker)  had 
received,  he  believed  it  to  be  a  good  life.     Lord  Mansfield, 

*  Benbam  v.  Uoited  Guar.  &  L.  Ass.  Co.  1  Exch.  744 ;    s.  c.  "14  Eng.  Law  <fe  Eq.  624 ; 
16  Jnr.  691 ;  21  L.  J.  Exch.  817. 

"  Stackpole  v.  Simon,  Park  on  Ins.  982. 
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who  tried  the  cause,  said:  "  Where  there  is  no  warranty  the 
underwriters  run  the  risk  of  its  being  a  good  life  or  not.  If 
there  be  a  concealment  of  the  knowledge  of  the  state  of  the 
life,  it  is  fraud.  *  *  The  broker  here  does  not  pretend 
to  any  knowledge  of  his  own,  but  speaks  from  information. 
There  is  no  fraud  in  him."  ^ 

§  46.  Classification  of  Representations. — Amould  says,^  a 
representation  "  may  either  be  a  positive  afiSrmation  by  the 
assured,  as  of  his  own  knowledge  and  upon  his  own  respon- 
sibility, that  the  facts  represented  either  do  or  will  exist,  or 
a  mere  declaration  of  his  belief  or  expectation  that  such  facts 
do  or  will  exist,  or  a  mere  communication  of  information 
which  he  has  received  from  others  respecting  them."* 
Angell  says :  ^  "  There  is,  in  the  general  law  of  insurance,  a 
distinction  to  be  drawn  between  promissory  positive  repre- 
sentations and  representations  of  expectation  or  belief;  the 
former  being  positive  engagements  that  certain  material  facts 
shall  or  will  exist ;  and  the  latter  being  merely  expressions 
of  expectation  or  belief  that  they  will  or  do  exist.  It  is 
easily  comprehended  that  unless,  in  the  former  case,  facts 
take  place  substantially  corresponding  with  those  specified, 
the  underwriter  shall  not  be  liable  on  the  policy.  The  latter 
imply  no  stipulation  of  the  sort,  and  a  non-performance  ac- 
cordingly can  only  avoid  the  policy  in  cases  of  actual  fraud." 
"Upon  the  point  of  misrepresentation,"  says  Mr.  Justice 
Story,  in  a  case  of  marine  insurance,'  "  there  is  one  other  con- 
sideration which  requires  attention.  Where  a  letter  contains 
a  representation  of  facts  not  known  to  the  party,  but  from 
the  information  of  others,  and  so  the  letter  states  the  facts,  or 
it  is  a  necessary  inference  from  the  nature  of  them,  there  the 
representation  is  not  falsified  by  the  mere  proof  that  the 
facts  are  not  so,  if  the  party  communicating  the  facts  did  re- 
ceive such  information,  and  bona  fide   confided  in  it.      He 

» 

'  See  Mut.  L.  Ins.  Co.  v.  Wager,  27  Barb.  854,  365.  "  §  182. 

■  Stackpole  y.  Simon,  Parke  on  Ins.  932 ;    Jones  v.  Pror.  Ins.  Co.  3  C.  B.  N.  S.  66 ; 
&  c.  3  Jur.  N.  S.  1004 ;  26  L.  J.  C.  P.  272. 

*  §  150.  •  Tidmarsli  y.  Wash.  F.  A  M.  Ins.  Co.  4  Mason,  439. 
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undertakes  there,  not  for  the  truth  of  the  facts,  but  for  the 
truth  of  his  information."  "  A  moment's  consideration,"  says 
Amould,^  "  will  show  that  this  distinction  is  well  founded; 
If  a  man  assures  me  positively  that  certain  events,  over 
which  he  has  a  control,  and  without  which  I  should  decline 
entering  into  the  contract  with  him,  shall  take  place  in  a 
given  way,  and  J  enter  into  the  contract  on  the  faith  of  that 
positive  assurance,  it  seems  clear  that  such  statement  must 
substantially  be  made  good  in  order  to  make  me  liable  on 
such  contract.  If,  however,  he  merely  tells  me  that  he 
believes  or  expects  that  such  events  will  happen  in  a  cer- 
tain way,  and  I  choose  to  enter  into  the  contract  upon  the 
mere  chance  of  such  belief  or  expectation  turning  out  well 
founded,  I  have  no  right  to  be  released  firom  my  contract 
on  its  proving  fallacious ;  for  its  failure  was  a  contingency 
which  I  ought  to  have  contemplated  on  entering  into  my 
contract.  If,  indeed,  I  can  show  that,  with  a  design  to  de- 
ceive me,,  he  represented  himself  as  expecting  or  believing 
that  which  he  knew  at  the  time  to  be  impossible  or  un- 
true, I  shall  be  released  from  my  contract  on  the  ground 
of  this  his  actual  fraud."  The  expression  of  an  opinion, 
if  honestly  entertained  and  communicated,  is  not  a  misrep- 
resentation,  however  erroneous  it  may  prove. 

§  47.  Parol  Promissory  Representations. — ^There  is  a  diflFer- 
ence  of  opinion,  both  among  the  courts  and  the  text-writers,  as 
to  whether  there  can  be  such  a  thing  as  a  promissory  represen- 
tation ;  that  is,  whether  it  is  permissible  to  prove  in  avoidance 
of  a  policy  any  parol  representation  made  before  the  issue 
of  the  policy  as  to  some  future  fact.  On  the  one  hand,  it  has 
been  contended  that  to  permit  such  evidence  would  be  to 
cast  aside  the  rule  forbidding  the  introduction  of  parol  evi- 
dence to  vaiy  a  written  contract ;  while  on  the  other  hand,  it 
has  been  contended  that  such  evidence  was  admissible  in  ac- 
cordance with  the  well-established  rules  governing  the  law 
of  insurance.     Chancellor  Walworth,  of  New  York,  in  an 

»  g  192. 
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elaborate  decision  in  the  case  of  Alston  v.  Mechanics'  Mutual 
Insurance  Co.,^  utterly  denied  the  existence  of  such  a 
thing  as  a  promissory  representation ;  but  that  decision  was 
in  turn  criticised  in  a  most  elaborate  and  learned  manner  by 
Mr.  Duer  in  his  work  on  Insurance,*  and  his  views  have  been 
expressly  adopted  in  Bilbrough  v.  Metropolitan  Insurance 
Co.  by  a  court  of  which  he  was  a  member.*  On  the 
other  hand,  the  Supreme  Court  of  Massachusetts  in  a  recent 
learned  opinion,  while  admitting  that  the  modem  text- writers 
recognize  promissory  parol  representations,  claims  that  they 
find  no  recognition  in  judicial  decisions.*  Of  the  text- writers, 
Marshall,^  Phillips,*  and  Arnold  ^  recognize  the  existence  of 
parol  promissory  representations.  This  difference  of  opinion 
is  closely  connected  with  a  disagreement  as  to  the  reasons 
upon  which  the  doctrine  that  a  false  statement  avoids  the 
contract  of  insurance  is  founded.  The  earlier  writers  and 
decisions®  place  it  entirely  upon  the  basis  of  fraud,  and  some 
of  the  modern  writers,  like  Mr.  Arnould,*  while  admitting  the 
difficulties  in  which  this  view  is  involved,  adhere  to  the  same 
doctrine,  but  seek  to  avoid  the  difficulties  by  the  argument 
that,  as  a  representation  made  through  mistake  or  inadvert- 
ence has  the  same  effect  in  reference  to  the  insurer  as  an  in- 
tentional and  literally  fraudulent  misrepresentation  or  con- 
cealment— namely,  it  induces  him  to  enter  into  a  contract 
which  he  would  otherwise  have  declined,  or  to  take  a  less 
premium  than  he  would  otherwise  have  demanded — there- 
fore, it  is  permissible  to  employ  the  term  "  fraud  "  with  ref- 
erence.to  such  an  inadvertent  misrepresentation,  using  it  in 


>  4  Hill,  820.    To  same  effect  Bryant  y.  Ocean  Ids.  Co.  22  Pick.  200. 
"  Vol.  2,  pp.  648,  749.  •  6  Duer,  B87,  693. 

*  Kimball  r.  Mtntk  (F.)  Ins.  Co.  9  Allen,  540.  *    P.  450.  •  §  563. 
'  §  191.                                ■  Lord  Mansfield,  In  Pawson  v.  Watson,  Cowp.  785. 

•  §  187.  Lord  Abinger,  in  Moons  v.  Hey  worth,  10  M.  A  W.  147,  165,  says:  "The 
fraud  which  y'ttiates  a  contract  and  gives  the  party  a  right  to  recover  does  uot,  Id  all 
cases,  necessarily  imply  moral  turpitude.  There  may  be  a  misrepresentatiou  as  to  the 
facts  stated  in  the  contract,  all  the  circumstances  in  which  the  party  may  believe  to  bo 
true.  In  policies  of  insurance,  for  instance,  if  an  insurer  makes  a  misrepresentation,  it 
vitiates  the  contract ;  such  contracts  are,  it  is  true,  of  a  peculiar  nature,  and  have  relation 
as  well  to  the  rights  of  the  parties  as  the  event." 
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* 

the  sense  of  legal  fraud,  and  not  of  moral  fraud.  Mr.  Duer 
combats  vigorously  the  view  which  bases  the  avoidance  of 
the  contract  solely  on  the  ground  of  fraud.^  Mr.  Phillips 
substantially  agrees  with  him,  and  considers  that  the  best 
way  is  to  state  the  practical  doctrine  upon  the  subject  in  direct 
terms,  namely,  that  it  is  an  implied  condition  of  the  contract 
of  insurance  that  it  is  free  from  misrepresentation  or  conceal- 
ment, whether  fraudulent  or  arising  through  mistake.*  The 
difference  is  not  of  sufficient  importance  in  its  practical  appli- 
cation to  life  insurance  as  now  conducted  to  render  a  further 
discussion  profitable  here,  but  the  view  taken  by  IVIr.  Phillips 
seems  to  be,  on  the  whole,  the  most  satisfactory.^ 

'  Vol.  2,  §§  648,  '749.  "  g  637. 

'  The  following  extract  irom  the  decision  in  the  case  of  Kimball  y.  ^tna  Ins.  Co.  9 
Allen,  540,  shows  the  view  taken  in  Massachusetts:  "In  making  this  representation  the 
utmost  good  faith  is  required.     If  an  existing  fact  material  to  the  risk  is  misrepresented 
by  the  owner  to  the  underwriter,  the  minds  of  the  parties  never  meet,  they  agree  on  no 
subject  matter  to  which  the  contract  can  attach ;  the  contract  founded  on  such  misrepre- 
sentation never  takes  effect ;  the  underwriter  may  treat  it  as  a  nullity,  and  the  other  party, 
unless  chargeable  with  fraud,  may  recover  back  the  premium.  If  representations,  whether 
oral  or  written,  concerning  facts  existing  when  the  policy  is  signed,  are  false,  it  never  has 
any  existence  as  a  contract  unless  it  contains  in  itself  terms  which  expressly,  or  by  neces- 
sary implication,  waive  or  supersede  the  previous  representations.   If  the  representations 
are  positive,  and  not  of  mere  opinion  or  belief,  it  matters  not  whether  they  are  made  at  or  be- 
fore the  time  of  the  execution  of  the  policy,  nor  whether  they  are  expressed  in  the  present  or 
the  future  tense,  if  they  relate  to  what  the  state  of  facts  is  or  will  be  when  the  policy  is  exe- 
cuted and  the  risk  of  the  underwriter  begins.  If  the  facts  are  then  materially  different  from 
the  representations,  the  whole  foundation  of  the  contract  fails,  the  risk  does  not  attach,  the 
policy  never  becomes  a  contract  between  tile  parties.    Representations  of  facts  existing  at 
the  time  of  the  execution  of  the  policy  need  not  be  inserted  in  it,  for  they  are  not  necessary 
parts  of  it,  but,  as  is  sometimes  said,  collateral  to  it.    They  are  its  foundation ;  and  if 
the  foundation  does  not  exist  the  superstructure  does  not  arise.    Falsehood  in  such  repre- 
sentations is  not  shown  to  vary  or  add  to  the  contract,  or  to  terminate  a  contract  which 
has  once  been  made,  but  to  show  that  no  contract  has  ever  existed.    The  word  '  repre- 
sentations '  has  not  always  been  confined  in  use  to  representations  of  facts  existing  at  the 
time  of  making  the  policy,  but  has  been  sometimes  extended  to  statements  made  by  the 
assured  concerning  what  is  to  happen  during  the  term  of  the  insurance ;  in  other  words, 
not  to  the  present,  but  to  the  future ;  not  to  facts  which  any  human  being  knows  or  can 
know,  but  to  matters  of  expectation  or  belief,  or  of  promise  and  contract    Such  state- 
ments (when  not  expressed  in  the  form  of  a  distinct  and  explicit  warranty,  which  must 
be  strictly  complied  with),  are  sometimes  called  'promissory  representations,'  to  distin- 
guish them  from  those  relating  to  facts,  or  '  affirmative  representations.'    And  these 
words  express  the  distinction ;  the  one  is  an  affirmation  of  a  fact  existing  when  the  con- 
tract begins ;  the  other  is  a  promise  to  be  performed  after  the  contract  has  come  into  ex- 
istence.   Falsehood  in  the  affirmation  prevents  the  contract  from  ever  having  any  life ; 
breach  of  the  promise  could  only  bring  it  to  a  premature  end.     A  promissory  representa- 
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§  48.  What  is  a  Material  Representation. — ^Every  represen- 
tation is  to  "be  deemed  material  which  there  is  just  reason  to 
believe  determined  or  may  have  determined  the  insurer  to 
insure,  or  influenced  his  estimate  of  the  premium.     The  test 
of  materiality  is  the  probable  influence  of  the  statement  upon 
the  mind  of  the  insurer.     It  is  not  absolutely  necessary  that 
the  fact  represented  should  have  any  direct  bearing  on  the 
state  or  condition  of  the  subject  of  the  proposed  insurance ; 
it  is  sufficient  that  it  either  in  fact  did  exert,  or  may  reason- 
ably be   presumed  to  have  exerted,  an  influence  over  the 
mind  of  the  insurer  in  determining  him  to  assume  a  responsi- 
bility he  would  not  otherwise  have  undertaken,  or  in  lead- 
ing him  to  assume  it  for  a  less  premium.  ^     The  question 
in  such  case  is,  whether,  if  the  fact  as  presented  had  not  been 
misrepresented,  or  had  been  represented  truly,  the  tendency 
would  have  been  to  influence  the  mind  of  the  insurer  to  de- 
cline the  risk,  or  to  demand  a  higher  premium.     Where  this 
materiality  depends  upon  circumstances,  and  is  an  inference 
to  be  drawn  from  them,  and  not  upon  the  construction  of  a 
writing,  it  is  a  question  of  fact  for  the  jury.  * 

The  representation  need  have  no  bearing  or  effect  upon 

lion  may  be  inserted  in  the  policy  itself,  or  it  may  be  in  the  form  of  a  written  application 
for  insurance,  referred  to  in  the  policy  in  snch  a  manner  as  to  make  it  in  law  a  part 
thereof;  and  in  either  case  the  whole  instrument  must  be  construed  together.  But  this 
written  instrument  is  the  expression,  and  the  only  evidence  of  the  duties,  obligations,  and 
promises  to  be  performed  by  each  party  while  the  insurance  continues.  To  pake  the 
continuance  or  termina^on  of  a  written  contract  which  has  once  taken  effect,  dependent 
on  the  performance  or  breach  of  an  earlier  oral  agreement,  would  be  to  violate  a  funda- 
mental rule  of  evidence.  A  representation  that  a  fact  now  exists  may  be  either  oral  or 
written ;  for  if  it  does  not  exist,  there  is  nothing  to  which  the  contract  can  apply.  But  an 
oral  representation  as  to  a  future  fact,  honestly  made,  can  have  no  effect ;  for  if  it  is  a 
mere  statement  of  an  expectation,"  subsequent  disappointment  will  not  prove  that  it  was 
untrue ;  and  if  it  is  a  promise  that  a  certain  state  of  facts  shall  exist  or  continue  during 
the  term  of  the  policy,  it  ought  to  be  embodied  in  the  written  contract" 

The  court  also  say :  "  The  policies  having  once  taken  effect  cannot  be  terminated  or 
avoided  by  the  subsequent  breach  of  an  oral  agreement  made  before  they  were  executed." 

'  Amould,  §  194;  Sibbald  v.  Hill,  2  Dow*s  P.  C.  263;  Angell,  §  152;  Hartman  v. 
Keystone  Ins.  Co.  21  Penn.  466;  Phillips,  §  676.  In  Wainewright  v.  Bland,  1  Mood,  d; 
Rob.  481 ;  s.  c.  1  Tyrw.  <&  Gr.  417 ;  1  M.  «fe  W.  82,  one  of  the  representations  held  to  be 
false  was  the  reason  given  for  wishing  to  insure,  while  the  other  was  as  to  the  amount  of 
other  insurance.  Counsel  urged  that  as  these  matters  did  not  affect  the  risk,  they  .were 
not  material,  but  it  was  held  otherwise.  Mut.  Ben.  L.  Ins.  Co.  v.  Miller,  89  lud.  475  ; 
.    8.  c.  2  Ins.  Law  Jour.  101.  ■  May  on  Ins.  ^  195,  and  cases  cited. 
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the  question  of  health.  This  is  illustrated  by  the  decision 
of  the  New  York  Court  of  Appeals  in  Valton  v.  National 
Fund  Life  Assurance  Co./  where  the  court  say :  "  The 
judge,  among  other  things,  charged  the  jury  that  if  the  in- 
sured untruly  represented  that  he  was  a  partner  of  the  firm 
of  Valton,  Martin  &  Co.,  or  that  if  he  untruly  represented 
that  he  was  the  moneyed  man  of  the  firm,  and  either  or  both 
of  such  untrue  representations  were  material  to  the  risk, 
then  the  policy  was  avoided,  and  there  could  be  no  recovery. 
That  if  Schumacher  was  dead  in  September,  1850,  and  his 
occupation  that  of  a  merchant  at  the  time  the  proposals  were 
signed,  and  the  representations  of  his  being  a  partner  or  the 
moneyed  man  of  the  firm  were  either  not  untrue  or  not  ma- 
terial to  the  risk,  then  the  action  was  prima  facie  sustained. 
The  defendants'  counsel  requested  the  court  to  charge  the 
jury  that  if  Schumacher  himself,  or  by  Martin  in  his  behalf, 
represented  to  the  agent  of  the  defendants  that  Schumacher 
was  a  partner  of  the  firm  of  Martin,  Valton  &  Co.,  when  in 
fact  at  that  time  he  was  not  such  partner,  and  if  the  defend- 
ants would  not  have  issued  the  policy  if  the  representation 
had  not  been  made,  then  the  policy  was  void,  and  the  plaint- 
iffs could  not  recover.  The  judge  declined  so  to  charge,  and 
the  defendants'  counsel  excepted.  The  defendants'  counsel 
also  requested  the  judge  to  charge  the  jury  that  if  they  found 
that  Schumacher  himself,  or  by  Martin  in  his  behalf,  repre- 
sented to  the  agent  of  the  defendants  that  Schumacher  was 
the  moneyed  man  of  the  concern  of  Valton,  Martin  &  Co., 
when  in  fact  at  that  time  he  was  not  such,  and  that  the 
defendants  would  not  have  issued  the  policy  if  the  represen- 
tations had  not  been  made,  then  the  policy  is  void,  and  the 
plaintifi^s  cannot  recover.  The  judge  refused  so  to  charge, 
and  the  defendants'  counsel  excepted.  The  charge  of  the 
judge  was  correct  as  far  as  given.  If  the  representations 
were  made  and  false,  the  falsity  must  have  been  known  to 
Schuipacher  and  Martin.  The  facts  were  within  their  knowl- 
edge, and  the  representations  fraudulent.     The  requests  to 

'  20  N.  Y.  32. 
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charge,  considered  in  connection  with  the  charge  given, 
present  the  question  whether  fraudulent  representations 
made  by  the  assured  to  the  insurer  upon  his  application  for 
a  policy,  though  not  material  to  the  risk,  yet  material  in  the 
judgment  of  the  insurer,  and  which  induced  him  to  take  the 
risk,  will  avoid  the  policy.  This  question  has  not  been 
determined  by  any  adjudged  case  in  this  state,  so  far  as  I 
have  been  able  to  discover.  The  elementary  writers  hold 
that  the  policy  may  be  avoided.  ^  In  Sibbald  v.  Hill  *  it  was 
held  that  when  the  assured  fraudulently  represented  to  the 
underwriter  that  a  prior  insurance  fey  another  underwriter 
upon  the  same  risk  had  been  made  at  a  less  premium  than  it 
was  in  fact  made,  the  policy  was  vitiated.  In  this  case  it  is 
obvious  that  the  risk  itself  was  not  affected  by  the  repre- 
sentations. Lord  Eldon  in  his  opinion  says,  that  it  appeared 
to  him  settled  law,  that  if  a  person  meaning  to  effect  an  insur- 
ance exhibited  a  policy  underwritten  by  a  person  of  skill  and 
judgment,  knowing  that  this  would  weigh  with  the  other 
person  and  disarm  the  ordinary  prudence  exercised  in  the 
common  transactions  of  life,  and  it  turned  out  that  this  per- 
son had  not  in  fact  underwritten  the  policy,  or  had  done  so 
under  such  terms  that  he  came  under  no  obligation  to  pay, 
it  appeared  to  him  to  be  settled  law  that  this  would  vitiate 
the  policy.  The  courts  in  this  country  would  say  that  this 
was  a  fraud ;  not  on  the  ground  that  the  misrepresentation 
affected  the  nature  of  the  risk,  but  because  it  induced  a  con- 
fidence without  which  the  party  would  not  have  acted.  The 
principle  of  this  case,  when  applied  to  the  one  under  consid- 
eration, shows  that  the  judge  committed  an  error  in  refusing 
to  charge  as  requested.  It  is  clear  that  the  circumstance  of 
a  party  being  engaged  in  commercial  business,  possessed  of 
lars^e  means,  mio^ht  induce  an  insurer  to  make  an  insurance 
upon  his  life  for  a  large  amount,  while  were  he  a  mere  porter 
the  risk  would  be  rejected,  although  the  chance  of  life  would 
be  as  good  in  the  latter  situation  as  the  former."     On  a  subse- 

'  Arnould,  §  189;  2  Diier,  681,  683  ;  3  Kent,  282. 
■  2  DoVs  Pari.  R.  268. 
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quent  appeal  of  the  case,^  MuUin,  J.,  giving  the  opinion  of  the 
same  court,  says,  "  I  entertain  no  doubt  that  in  many  cases  a 
knowledge  of  the  pecuniaiy  circumstances  of  a  person  desir- 
ing to  be  insured  is  material  to  the  risk  as  aflfecting  in  some 
degree  the  life." 

§  49.  Where  Specific  Questions  asked,  Matter  is  eonclnsiyely 
shown  to  be  Material.— If  a  fact  is  specifically  inquired  about, 
the  insurer  shows  that  he  regards  it  as  material,  and  a  mis- 
representation about  it  avoids  the  contract,  though  it  may 
not  in  reality  be  material.*  If,  however,  there  is  any  conflict 
of  evidence,  it  is  in  such  a  case  a  question  for  the  jury 
whether  the  answer  was  true  or  not.  As  is  said  by  the 
Supreme  Court  of  the  United  States:*  "The  principal 
defense  set  up  at  the  trial  was  that  in  the  application 
for  insurance  false  answers  had  been  given  to  the  ques- 
tions propounded  by  the  defendants.  Those  questions 
were,  in  substance,  whether  the  person  whose  life  was  pro- 
posed for  insurance  had  had  certain  diseases,  or,  during  the 
next  preceding  seven  years,  any  disease,  and  the  answers 
given  were  that  he  had  not.  It  was  in  reference  to  this  that 
the  court  instructed  the  jury  it  was  for  them  to  determine 
from  the  evidence  whether  the  person  whose  life  was  insured 
had,  during  the  time  mentioned  in  the  questions  propounded 
on  making  the  application,  any  affliction  that  could  properly 
be  called  a  sickness  or  disease,  wnthin  the  meaning  of  the 
term  as  used,  and  said,  *  for  example,  a  man  might  have  a 
slight  cold  in  the  head,  or  a  slight  headache,  that  in  no  way 
seriously  affected  his  health  or  interfered  with  his  usual  avo- 
cations, and  might  be  forgotten  in  a  week  or  a  month,  which 
might  be  of  so  trifling  a  character  as  not  to  constitute  a  sick- 


*  1  Keyes,  21. 

■  Miller  v.  Mut.  Ben.  L.  Ins.  Co.  81  Iowa,  266 ;  8.  c.  1  Ins.  Law  Jour.  25 ;  Conver  r. 
Phoenix  Mut.  L.-Ins.  Co.  U.  S.  Cipcuit,  Minn.  6  Chicago  Leg.  News,  144 ;  Campbell  v. 
N.  E.  Mut.  L.  Ins.  Co.  98  Mass.  381,  403 ;  Swick  v.  Home  L.  Ins.  Co.  2  Dillon,  160 ;  a.  c. 
2  Ins.  Law  Jour.  41« ;  Bobett  v.  Liy.  A  Lond.  A  61.  Ins.  Co.  66  N.  C.  70 ;  Price  v.  Phoenix 
^ut.  L.  Ins,  Co.  17  Minn.  497 ;  s.  c.  2  Ins.  Law  Jour.  223;  Anderson  y.  Fitzgerald,  4  H. 
of  Ld's.  Cas.  484 ;  s.  c.  17  Jur.  996 ;  24  Eng.  Law  4  Eq.  1. 

•  Manhattan  L.  Ins.  Co.  t.  Francisco,  2  Ins.-  Law  Jour.  926. 
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ness  or  a  disease  within  the  meaning  of  the  term  as  used,  and 
which  the  party  would  not  be  required  to  mention  in  an- 
swering the  questions.  But  again,  he  might  have  a  cold  or 
a  headache  of  so  serious  a  character  as  to  be  a  sickness  or 
disease  within  the  meaning  of  those  terms  as  used,  which  it 
would  be  his  duty  to  mention,  and  a  failure  to  mention 
which  would  make  his  answer  false.'  There  is  no  just 
ground  of  complaint  in  this  instruction,  either  considered 
abstractly  or  in  its  application  to  the  evidence  in  the  case," 
But  if  an  answer  is  untrue,  the  jury  have  no  right  to  say  that 
the  variation  from  the  truth  is  as  to  a  matter  not  material. 
Thus  where  the  answer  w^as  that  the  insured  had  had  no  dis- 
ease of  or  injury  to  any  organ,  and  it  was  shown  that  he  had 
had  a  disease  of  or  injury  to  the  eyes,  it  was  held  that  the 
policy  was  void,  though  the  affection  of  the  eyes  was  several 
years  previous,  and  was  not  shown  to  have  affected  his  gen- 
eral health.  So  a3  to  the  question  requiring  the  names  of 
medical  men  who  have  ever  attended  him.  An  omission  in 
this  respect  is  fatal.^ 

It  has  been  said  that  a  misrepresentation  as  to  an  imma- 
terial fact,  even  though  fraudulently  made,  will  not  impair 
the  contract  if  it  can  be  affirmatively  shown  that  it  had  no 
influence  on  the  mind  of  the  insurer;*  but  this  may  well  be 
doubted.  If  the  inquiry  is  once  permitted  as  to  the  actual 
effect  of  a  statement  which  is  shown  to  have  had  a  tendency 
to  influence  the  insurer,  the  gates  are  thrown  wide  open  for 
speculation  rather  than  evidence,  and  for  the  exercise  of  feel- 
ing rather  than  judgment. 

'  Fitch  V.  Amer.  Pop.  L.  Ins.  Co.  2  N.  Y.  Supreme  Court  R.  247*.  Mr.  May,  in 
his  recent  work  on  Insurance,  expresses  (§§  186,  187),  the  opinion  that,  though  the 
putting  of  a  specific  question  shows  conclusively  that  it  is  material,  still  a  substan- 
tial compliance  with  the  statements  contained  in  the  answer  to  it  is  all  that  is  required. 
He  holds  that  while  the  materiality  is  not  an  open  question,  either  for  court  or  jury,  yet 
that  it  is  proper  to  submit  to  the  jury  "  whether  the  answer,  though  strictly  and  techni- 
cally untrue,  is  not  substantially  and  materially  true."  In  the  sense  intended  these 
remarks  are  probably  correct,  but  there  is  great  danger  in  leaving  to  a  jury  the  question 
whether  an  answer  is  substantially  true,  for  under  the  guise  of  passing  upon  that  matter 
they  will  be  very  apt  to  decide  in  effect  that  though  untrue,  the  variation  was  as  to  an  im- 
material point. 

^  Phillips,  g§  640,  681.     See  Flynn  v.  Headlam,  9  B.  &  C.  692. 
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§  50.  A  question  has  been  raised  as  to  whether  a  mis- 
representation made  to  the  medical  examiner,  upon  a  matter 
not  relating  to  the  health  of  the  applicant,  is  such  a  misrep- 
resentation as  avoids  the  policy.    There  had  been  a  misstate- 
ment to  the  medical  examiner,  as  to  the  pecuniary  position 
of  the  applicant,  and  his  relations  to  the  firm  with  which  he 
was  connected,  but  the  medical  examiner  swore  that  his  only 
business  was  to  examine  the  person  of  the  applicant,  and  to 
examine  and  report  as  to  the  physical  condition  of  his  body, 
and  that  he  reported  nothing  else,  though  he  was  required 
to  state,  and  did  state,  whether  he  recommended  the  accept- 
ance of  the  risk.     An  attempt  was  made  on  the  trial  to  ask 
him  what  effect,  if  any,  the  representation  as  to  the  pecuniary 
condition  of  the  applicant  had  on  his  mind  and  report,  and 
whether  he  would  have  recommended  the  acceptance  of  the 
proposal  if  he  had  known  the  real  facts.     These  questions 
were  excluded,  and  on  appeal  to  the  General  Term,  the  ex- 
clusion was  sustained ;  ^  but  on  appeal  to  the  Court  of  Ap- 
peals the  decision  was  reversed.  *    The  court  say :  "  The  ob- 
ject of  a  physical  examination  of  a  person  proposing  to  insure 
his  life  in  an  insurance  company,  by  a  competent  physician, 
is  to  ascertain  whether  he  is  laboring  under,  or  is  subject  to, 
any  diseases  or  defect  which  may  have  a  tendency  to  shorten 
life.    The  inquiry  involves  an  examination  not  only  into  the 
present  state  of  the  various  organs  and  functions  of  the  body, 
but  into  the  tendency  of  those  organs  and  functions  to  take 
on  diseases  as  afiected  by  habits  of  mind  as  well  as  of  body, 
temperament,  tendency  to  disease  from  hereditary  causes,  and 
the  occupation  and  condition  in  life  of  the  subject.     Of  two 
persons  of  the  same  age  and  present  bodily  health,  the  one 
may  present  a  risk  entirely  safe  and  proper  to  be  taken,  the 
other  unsafe  and  improper  to  be  taken.     It  is  impossible  to 
affix  limits  to  the  subjects  into  which  it  is  not  only  proper 


*  Valton  V.  Nat.  Loan  Fund  L.  Ass.  Soc.  17  Abb.  268.  There  had  been  a  prior  trial, 
reported  in  22  Barb.  9,  and  20  N.  Y.  ^^2,  but  on  that  trial  these  questions  do  not  seem  ta 
have  been  raised. 

*  1  Keyes,  21.     See  ante,  §  48. 
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but  necessary  for  an  examining  surgeon  to  inquire,  in  order 
to  arrive  at  a  conclusion  upon  which  he  can  safely  advise  the 
acceptance  or  rejection  of  a  risk.  Whether  I  am  right  or 
wrong  in  these  views,  I  entertain  no  doubt  that  in  many 
cases  a  knowledge  of  the  pecuniary  circumstances  of  a  person 
desiring  to  be  insured  is  material  to  the  risk,  as  affecting,  in 
some  degree,  the  life ;  and  they  are  a  legitimate  subject  of 
inquiiy  for  the  examining  physician  or  surgeon.  This  in- 
quiry may  not  be  material  in  every  case,  but  the  surgeon 
alone  can  tell  whether  it  was  or  was  not  so  in  a  given  case. 
It  is,  therefore,  competent  to  ask  him  whether  he  made  the 
inquiry,  and  what  response  was  given,  and  how  far  he 
deemed  such  answer  material  in  deciding  to  advise  the  tak- 
ing of  the  risk.  In  such  cases  the  very  point  of  inquiry  is^ 
whether  the  pecuniary  circumstances  were  deemed  by  him 
material,  and  whether  he  would  have  advised  the  acceptance 
of  the  risk  if  it  had  not  appeared  that  the  person  desiring  to 
be  insured  was  a  man  of  means.  This  is  the  only  inquiry  by 
which  the  real  importance  of  the  inquiry  and  answers  can  be 
ascertained.  For  these  reasons  I  think  the  learned  justice 
who  tried  this  cause  erred  in  rejecting  the  question  put  to 
Dr.  Staats,  as  to  the  effect  upon  his  mind  and  action  in  re- 
spect to  said  application,  and  the  judgment  should  for  this 
reason  be  reversed."  ^ 

§  51.  In  the  case  of  Hogle  v.  Guardian  Life  Insurance 
Co.,*  the  Superior  Court  of  New  York  City  took  a 
view  of  the  scope  of  the  medical  examiners'  duties  somewhat 
similar  to  those  taken  by  the  Supreme  Court.  They  say : 
"  These  misrepresentations  are  based  upon  a  statement  made 
by  Warner  to  the  company  in  his  application,  that  he  had 
never  had  any  serious  illness,  except  fever  seven  years  before, 
and  that  the  functions  of  the  abdominal  and  urinary  organs 
were  properly  performed.  The  last  statement  was  made  in 
answer  to  a  question  put  by  the  examining  physician.  It 
can  hardly  be  said,  in  regard  to  the  last  statement,  that  it 

'  But  see  Higbie  y.  Guardian  Mut.  L.  Ins.  Co.  2  Ins.  Law  Jour.  761 ;  s.  o.  8  Alb.  Law- 
Jour.  892.  «  6  Rob.  567 ;  s.  c.  4  Abb.  N.  S.  846. 
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was  a  misrepresentation,  taking  into  account  all  the  evidence 
in  the  case.  The  company  did  not  rely  upon  what  Warner 
told  the  doctor,  but  on  the  doctor's  report,  which  is  supposed 
to  embody  his  opinion,  not  the  patient's  statements.^  The 
defendants  could  have  put  the  question  and  taken  Warner's 
answers,  but  their  object  and  design  was  to  obtain  a  pro- 
fessional opinion.  As  such,  his  answers  must  be  taken  and 
regarded  by  us.  It  was  the  doctor's  duty  to  make  such 
personal  examination  of  Warner  as  to  satisfy  himself,  as  he 
was  answering  to  the  defendants.  This  we  must  presume 
he  did.  He  was  in  the  defendants'  employ,  and  was  bound 
conscientiously,  as  he  doubtless  did,  to  discharge  his  trust. 
The  doctor  says  (after  describing  his  height  and  complexion), 
^  he  had  a  healthy  appearance,  and  was  a  well-preserved  man 
of  his  age.  If  he  had  been  feeble  I  should  have  remarked  it, 
and  should  have  examined  as  to  its  cause ; '  thus  showing 
that  the  doctor  did  more  than  take  his  mere  answers,  and 
was  satisfied  to  answer  as  he  did.  This  statement  must  be 
referred  to  the  general  condition  of  the  specified  organs,  not 
to  occasional  and  temporary  derangements  of  the  system, 
which  are  common  to  all.  The  very  next  question  is  in  a 
form  which,  if  addressed  by  the  doctor  to  Warner  in  regard 
to  the  point  under  consideration,  would  have  elicited  a  his- 
tory of  any  and  all  difficulties  of  the  organs  in  question,  show- 
ing that  question  ten  was  only  intended  to  call  for  general 
information  from  the  doctor  by  the  company,  and  not  the 
past  and  present  history  of  the  functions  referred  to.  But  it 
appears,  as  a  matter  of  fact,  that  the  doctor  was  told  Warner 
had  had  colic,  at  this  interview.  It  is  difficult  to- see  how 
the  physician  could  have  been  misled  in  his  opinion  by  the 
answers  made  to  him  by  Warner,  or  the  company  in  any  way 
deceived."  In  so  far  as  this  decision  may  appear  to  be  at 
variance  with  that  of  the  Court  of  Appeals,  in  Valton's  case, 
just  cited,  it  is,  of  course,  not  law. 

*  This  is  hardly  correct  as  applied  to  the  present  practice  of  insurers.  The  doctor's 
report  usually  contains  statements  which  could  only  be  obtaiued  from  the  applicant, 
and  also  observations  of  his  own,  and  gives  his  opinion  formed  from  such  statements  and 
from  the  facts  observed  by  him  combined. 
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§  52.  Rules  in  Fire  and  Life  Insurance  the  same.— What  has 

been  said  hitherto  proceeds  upon  the  assumption  that  the 
rules  which  govern  the  doctrine  of  representation  in  fire  in- 
surance substantially  apply  to  life  insurance.  And  such  is 
believed  to  be  the  correct  doctrine,  both  upon  principle  and 
upon  judicial  decision.  In  life  insurance  the  insurer  is  much 
moi-e  nearly  in  the  position  of  the  marine  insurer  than  of  the 
insurer  against  fire.  In  marine  insurance,  the  reason  given 
why  a  full  and  correct  disclosure  is  required,  is  that  the  thing 
insured,  the  corpus^  so  to  speak,  is  frequently  not  accessible 
to  the  insurer,  and  he  must,  from  the  nature  of  the  case,  rely 
upon  the  good  faith  of  the  insured.  Such  modifications  of 
the  strict  rules  applicable  to  marine  insurance  as  have  been 
made  in  fire  insurance,  have  been  avowedly  based  upon  the 
fact  that  in  fire  insurance  the  thing  insured  was,  as  a  general 
rule,  capable  of  being  examined  by  the  insurer.  In  life  in- 
surance the  insured  can  be,  and  ordinarily  is,  subjected  to  a 
medical  examination,  but  there  is  a  large  amount  of  informa- 
tion, essential  to  a  proper  estimate  of  the  risk,  which  no 
medical  examination  can  furnish.  Such  information  is  that 
relating  to  the  past  history  of  the  insured,  to  the  health  of 
his  parents  and  other  blood  relations,  and  all  the  details 
which  enable  a  judgment  to  be  formed  as  to  his  constitu- 
tional and  hereditary  peculiarities.  In  principle,  therefore,  it 
is  quite  as  essential  that  there  should  be  a  full,  correct  and 
unreserved  disclosure  in  life  insurance  as  in  fire  insurance. 

In  the  judicial  decisions  no  distinction  upon  this  subject 
seems  to  have  been  taken,  except  in  one  or  two  recent  cases, 
the  chief  of  which  is  that  of  Wheelton  v.  Ilardisty.^  A 
question  was  there  presented  whether  certain  statements 
were  warranties  in  such  sense  that,  if  not  true,  the  policy  was 
avoided.  The  form  of  the  statements  was  so  peculiar  that 
the  remarks  of  the  court  were  perhaps  not  essential  to  the 
decision,  but  several  of  the  judges  took  occasion  to  draw  a 
marked  distinction  between  marine  and  life  insurance.    Thus, 


'8E.  AB.  232;  s.  c.  26  L.  J.  a  B.  266;  8  Jur.  N.  S.  1169;  6  Jup.  N,  S.  14;  27  L.  J. 
Q.  B.  241. 
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Martin,  B.,  says :  "  The  cases  cited  for  the  defendants  to  show 
that  the  representation,  whether  fraudulent  or  not,  if  merely 
utitrue,  avoided  the  contract,  failed  to  show  that  such  a  rule 
applied  to  life  policies,  unless  the  policy  contained  a  direct 
provision  that  the  truth  of  such  representation  was  to  be  the 
basis  of  the  policy."  Crowder,  J.,  says :  "  The  defendants 
contend  that  one  of  those  conditions  was,  that  if  the  state- 
ments by  the  plaintiffs  were  untrue,  the  policy  should  be 
avoided.  But  the  cases  on  which  they  relied  were  princi- 
pally cases  of  marine  policies,  and  none  of  the  cases  estab- 
lished that  life  policies  are  to  be  so  construed,  unless  they 
contain  an  express  condition  to  that  effect.  Here  there  is  no 
such  express  condition,  and  we  can  give  a  reasonable  inter- 
pretation to  the  policy  without  resorting  to  such  a  construc- 
tion. We  cannot  strike  out  as  a  nullity  the  statement  recited 
in  the  policy,  but  we  may  fairly  consider  it  as  a  representa- 
tion in  writing,  the  untruth  of  which  would  avoid  the  policy, 
if  the  representation  were  false  to  the  knowledge  of  the  party 
claiming  under  the  insurance,  but  not  otherwise.  It  is  clearly 
not  a  condition."  Bramwell,  B.,  says  expressly :  "  Nor  ought 
any  rule  to  be  drawn  fipom  the  cases,  cited  as  to  the  construc- 
tion of  marine  policies ; "  while  Channing,  B.,  says :  "  Some 
confusion  appears  to  me  to  have  been  introduced  during  the 
argument,  in  the  use  of  the  word  *  warranty.'  The  breacb 
of  a  warranty  does  not  avoid  the  contract  unless  the  war- 
ranty amounts  to  a  condition."  Martin,  B.,  however, 
seems  to  admit  that  if*  the  policy  had  purported  to  be  issued 
on  the  basis  of  the  proposal,  the  statements  would  then  have 
been  warranties. 

In  the  earlier  case  of  Anderson  v.  Fitzgerald,^  the  Lord 
Chancellor  said :  "  If  the  party  inakes  no  warranty  at  all,  but 
simply  makes  a  certain  statement,  if  that  statement  has  been 
made  hona  fde^  unless  it  is  material,  it  does  not  signify 
whether  it  is  false  or  not  false.  Indeed,  whether  made  bona 
fide  or  not,  if  it  is  not  material,  the  untruth  is  quite  unim- 
portant.    If  the  man,  on  entering  into  the  policy,  had  said 

^ I  -  -  —  — —      -       — --  -  ...  - ^_ 

*  4  II.  of  Ld/a  Cases,  484 ;  8.  c.  17  Jur.  996 ;  24  Eng.  Law  A  Eq.  1. 
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that  he  arrived  at  Dublin  three  days  previously,  whereas  he 
had  only  arrived  that  morning,  and  such  statement  did  not 
form  part  of  the  contract,  then,  though  felse,  it  would  be 
quite  immateriaL  If  there  is  no  fraud  in  a  representation  of 
that  sort,  it  is  perfectly  clear  that  it  cannot  afltect  the  con- 
tract ;  and  even  if  material,  but  there  is  no  fraud  in  it,  and 
it  forms  no  part  of  the  contract,  it  cannot  vitiate  the  right  of 
the  party  to  recover." 

These  cases,  it  will  be  seen,  say  expressly  that  a  misrep- 
resentation as  to  an  immaterial  fact,  whether  made  bona  fide 
or  not,  does  not  avoid  the  policy ;  and  that  a  misrepresenta- 
tion of  a  material  fact  made  without  fraud  has  no  effect ;  but 
in  both  cases  the  remarks  were  obiter.  Some  remarks  of 
Lord  Mansfield,  in  Ross  v.  Bradshaw,^  and  in  Sta'ckpole  v. 
Simon,^  if  correctly  reported,  as  to  which  some  doubt  has 
been  expressed,*  lend  weight  to  these  views.* 

§  53.  The  views  thus  expressed  are,  however,  in  their 
broad  terms,  inconsistent  with  the  law  as  laid  down  in  other 
cases.  Thus,  in  Lindenau  v.  Desborough,*^  Lord  Tenterden 
said :  "I  shall  tell  the  jury  that  if  any  fact,  in  their  opinion 
material  for  the  information  of  the  oflSce  respecting  the  state 
of  the  duke's  health,  and  which  was  known  to  the^party  cer- 
tifying, was  concealed,  then,  in  my  opinion,  the  policy  is 
void."  Subsequently,  on  appeal,  Bayley,  J.,  approved  this 
direction,  saying :  "  Whether  a  policy  be  effected  on  a  life  or 
a  ship,  or  against  fire,  the  underwriter  has  a  right  to  expect 
that  everything  material  should  be  communicated  to  him."  ^ 

In  Wainewright  v.  Bland,''^  it  was  held  that,  though  the 

'  1  Blackst.  818 ;  8.  c.  Marshall  on  Ins.  770. 

*  Ante,  §  46.  »  Phillips  on  Ins.  §  648. 

*  See  also  Rawlins  r.  Desborou^h,  2  Mood  &  Rob.  328,  388  ;  Uuckman  y.  Fernie,  8 
M.  <b  W.  606 ;  Swete  v.  Fairlie,  6  C.  A  P.  1. 

*  8  C.  <fe  P.  868 ;  s.  o.  on  motion  for  new  trial,  8  B.  <fc  0.  686. 

*  The  policy  was  what  is  known  as  an  Atlas  policy.  Its  terms  do  not  appear  in  the 
original  report,  but  are  given  in  Uayes  R.  419.  The  insurance  was  subject  to  the  con- 
ditions indorsed  on  the  policy,  "  as  if  the  same  were  here  actually  repeated,"  and  one  of 
the  conditions  proyided  for  persons  "  to  be  referred  to  respecting  the  present  and  general 
state  of  health  of  the  life  to  be  assured,"  and  a  declaration  on  these  points  was  to  be  "  the 
basis  of  the  contract." 

*  1  Mood  <b  Rob.  481 ;  s.  c.  1  Tyrwh.  <b  G.  417 ;  1  M.  A  W.  32. 
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policy,  by  its  terms,  was  to  be  void  if  any  written  statement 
was  wrong,  it  was  nevertheless  invalidated  by  a  verbal  mis- 
statement  as  to  a  material  fact ;  the  misstatement  was  how- 
ever intentional.  In  Hugnenin  v.  Rayley,^  the  policy  con- 
tained a  clause  not  only  against  misrepresentation,  but 
against  reservation,  but  the  case  seems  not  to  be  rested  upon 
that.  In  the  case  of  Campbell  v.  New  England  Mutual  Life 
Insurance  Co.,*  the  court  not  only  say  that  the  principle 
upon  which  a  representation  forfeits  a  policy  rests  upon 
other  considerations  than  those  of  fraud,  but  they  hold  that 
a  representation,  if  materially  untrue,  avoids  the  policy,  even 
if  made  ignorantly  and  in  good  faith,  quoting  cases  of  fire  and 
marine  insurance,  and  a  passage  from  Arnould  on  Insurance, 
among  others,  as  authorities.  The  same  court,  in  Vose  v. 
Eagle  Life  &  Health  Insurance  Co.,*  say :  "  But  where  there 
is  no  warranty,  an  untrue  allegation  of  a  material  fact,  or  a 
concealment  of  a  material  fact,  will  avoid  the  policy,  though 
such  allegation  or  concealment  be  the  result  of  accident  or 
negligence,  and  not  of  design."  In  Lefavour  v.  Insurance 
Co.,*  the  court  say :  "  There  is  no  doubt  that  the  concealment 
of  a  fact  material  to  the  risk  avoids  the  contract,  though 
there  is  no  clause  to  that  effect  in  the  policy.  There  is  no 
doubt  that  this  is  the  law  in  life  policies  as  well  as  in  policies 
of  marine  insurance.  Good  faith  is  required  on  the  part  of 
the  assured.  He  knows,  and  the  underwriter  is  not  pre- 
sumed to  know,  whatever  is  material,  and  he  is  not  confined 
to  the  warranties  contained  in  the  policy." 

§  54.  The  text-writers  do  not  admit  the  doctrines  appar. 
ently  sanctioned  by  Wheelton  v.  Hardisty.     Angell  says,  * 

'  6  Taunt  186.  The  fact  was  left  unmentiooed  that  the  assnred  was  in  prison,  and 
the  court  held  that  if  the  imprisonment  was  a  material  fact,  it  should  have  been  stated^ 
and  that  the  question  whether  it  was  material  should  have  been  left  to  the  jury. 

'  98  Mass.  881. 

■  6  Gush.  42.  See  Rawls  v.  Am.  L.  Ins.  Co.  86  Barb.  857 ;  affirmed  21  N.  Y.  282. 
The  case  of  Horn  v.  Amicable  L.  Ins.  Co.  64  Barb.  81,  seems  to  take  a  contrary  view, 
but  the  passages  in  which  this  occurs  are  in  effect  oyerruled  in  Smith  v.  ^tna  L.  Ins. 
Co.  49  N.  Y.  211 ;  s.  c.  2  Ins.  Law  Jour.  116,  and  Higbie  v.  Guardian  L.  Ins.  Co.  2  Ins. 
Law  Jour.  761 ;  s.  c.  8  Alb.  Law  Jour.  S92. 

*  1  Philadelphia  R.  658.  •  §  175. 
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"  All  the  authorities  concerning  matters  of  insurance  concur 
in  the  position  that  if  the  concealment  is  material  it  will 
avoid  the  policy,  notwithstanding  the  assured  did  not  intend 
to  commit  any  fraud.   The  mppremio  vefi'i  may  happen  by  mis- 
take and  be  entirely  without  fraudulent  intention,  still  the 
underwriter  is  deceived,  and  the  policy  is  thus  void ;  for  the 
very  plain  reason  that  the  risk  run  is  really  different  fi'om 
the  risk  imderstood  and  intended  to  be   run  at  the  time  of 
the  agreement.     A  concealment,  which  is  only  the  effect  of 
accident,  inadvertance,  or  mistake,  is  equally  fatal  to  the  con- 
tract as  if  it  were  designed.     The  principle  is  that  if  the 
party  proposing  insurance  conceals  anything  which  may  in- 
fluence the  rate  of  premium  which  the  underwriter  may  re- 
quire, although  he  does  not  know  that  it  would  have  that 
effect,  such  concealment  entirely  vitiates  the  policy."     By  a 
material  fact  is  meant  one  which,  if  communicated  to  the 
underwriter,  would  induce  him  either  to  decline  an  insur- 
ance altogether,  or  not  to  accept  it  unless  at  a  high  premium, 
or,  as  stated  in  Massachusetts,^  "  every  fact  must  be  regarded . 
as  material,  the  knowledge  or  ignorance  of  which  would 
naturally  influence  the  judgment  of  the  underwriter  in  mak- 
ing the  contract  at  all,  or  in  estimating  the  degree  and  char- 
acter of  the  risk,  or  in  fixing  the  rate  of  premium."     "  If  a 
party,  for  instance,  with   knowledge  that  his  agent  is  in 
treaty  for  insurance,  receives  information  of  a  material  fact, 
he  is  bound  promptly  to  use  the  means  of  communicating  it, 
and  his  neglect  thus  to  do  will  avoid  the  policy,  independ- 
ently of  any  proof  of  bad  motives  for  the  delay."     Angell, 
moreover,  says,^  that  the  rules  upon  warranty  and  represen- 
tation are  the  same  in  life  insurance  as  in  fire  insurance. 
Blaney  says,®  "  The  veiy  essence  of  a  contract  of  life  insur- 
ance is  in  observing  good  faith  and  integrity  and  avoiding 
any  representation  that  is  not  founded  in  truth,  or  conceal- 
ment of  any  fact  that  may  give  either  party  an  advantage 


'  Daniels  v.  Hudson  Riv.  (F.)  Ins.  Co.  12  Gush.  416. 
•  §  307.  *  Life  Insurance,  49. 
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over  the  other."  Phillips  says,^  "There  is  not,  that  I  am 
aware  of,  either  authority  or  reason  for  the  doctrine  that  a 
life  policy,  issued  upon  a  misrepresentation,  made  through 
negligence  or  mistake,  is  valid,  or  that  there  is  in  this  respect 
any  distinction  between  a  life  policy  and  a  marine  one." 
While  Bunyon  says,^  "  In  such  representations  all  material 
facts  must  be  substantially  correct.  And  when  the  fact  is 
material,  as  in  the  case  of  warranties,  it  is  not  the  knowledge 
of  the  assured  which  is  of  importance,  but  the  actual  correct- 
ness of  his  statements ;  and  if  he  has  induced  the  insurers 
to  enter  into  the  contract,  upon  false  premises,  he  of  the  two 
innocent  parties  must  be  the  sufferer.  *  *  If  he  leads 
the  insurers  into  error,  by  inducing  them  to  compute  their 
risk  upon  circumstances  not  founded  in  fact,  so  that  the  risk 
actually  run  is  different  to  that  intended  to  be  run,  the 
contract  is  as  much  at  an  end  as  if  there  had  been  a  wilful 
and  false  allegation  or  an  undue  concealment  of  circum- 
stances." ^ 

§  55.  Courts  lean  against  Warranties. — ^The  distinction  be- 
tween the  effect  of  a  warranty  and  a  representation  being  so 
marked,  it  is  always  important  to  ascertain  when  a  statement 
is  a  warranty  and  when  merely  a  representation.  While,  of 
course,  the  intention  of  the  parties,  so  far  as  it  is  manifested, 
is  to  govern,  there  are,  in  addition  to  the  distinctions  already 
pointed  out,  certain  well-established  rules.  The  courts  lean 
in  favor  of  the  construction  which  makes  a  statement  a  rep- 
resentation rather  than  a  warranty.  *  Warranties  are  not 
d'eated  or  extended  by  construction.  They  must  arise,  if  at 
all,  from  the  fair  interpretation  and  clear  intendment  of  the 
words  used  by  the  parties.     When  therefore,  from  the  desig- 

—  —  - -■ ^^ ^■^^  ■■    ■   -       I—  ■^i»        ■  -      ,m^        ■■■  i.  ^m  ■       ■     .     »  ■■—■■■  ^         ■ 

'  §  648.  Mr.  Phillips  seems  to  have  oyerlooked  the  passages  cited  from  Wheelton  v. 
Hardisty. 

•  P.  82.  '  Cites  Park,  442. 

*  Wheelton  r.  Hardisty,  8  E.  «fe  B.  232,  800;  s.  c.  8  Jar.  N.  S.  1169;  5  lb.  14; 
26  L.  J.  Q.  B.  265;  27  lb.  241;  Campbell  v.  N.  K  Mut  L.  Ins.  Co.  98  Mass.  381 ; 
"Wilkinson  v.  Conn,  Mut.  L.  Ins.  Co.  80  Iowa,  119;  Daniels  v.  Hudson  River  (F.)  Ins.  Co. 
12  Cush,  416,  424;  Blood  v.  Howard  F.  Ins.  Co.  12  Cusb.  4*72 ;  Jefferson  (F.)  Ins.  Co. 
V.  Cotheal,  7  Wend.  72,  80 ;  Forbush  v.  Western  Mass.  (F.)  Ins.  Co.  4  Gray,  837,  341 ; 
Wilson  V.  Conway  F.  Ins.  Co.  4  R.  I.  141,  166. 
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nation  of  such  statements  as  "  statements "  or  as  "  represen- 
tations," or  from  the  form  in  which  they  are  expressed, 
there  appears  to  be  no  intention  to  give  them  the  force  and 
effect  of  warranties,  or  when  the  intention  is  doubtful,  they 
will  not  be  so  construed.  ^ 

§  56.  Warranties  strictly  Construed. — ^A  waiTanty  is  strict- 
ly construed  as  not  extending  beyond  its  precise  terms,* 
though  the  terms  must  be  taken  according  to  their  fair  and 
obvious  meaning,*  Thus,  where  the  assured  covenanted 
that  the  application  contained  a  just,  full  and  true  ex- 
position of  all  the  facts  and  circumstances,  so  far  as  the 
same  were  known  to  the  applicant  and  were  material  to 
the  risk,  and  the  policy  declared  that  the  application  was 
made  part  of  it,  and  that  it  was  "made  and  accepted  upon 
the  representations  of  the  assured  in  his  application,"  the 
statements  made  in  the  application  were  held  to  be  warran- 
ties only  so  far  as  the  facts  stated  "  are  known  to  the  appli- 
cant and  are  material  to  the  risk."  *  So  in  a  case  of  life  in- 
surance, where  the  declaration,  after  aflSrming  that  certain 
particulars  given  in  answer  to  questions  "  are  correct  and  true 
throughout,"  and  that  the  proposals  and  declarations  should 
be  the  basis  of  the  contract,  continued :  "  And  if  it  shall  here- 
after appear  that  any  fraudulent  concealment  or  designedly  un- 
true statement  be  contained  therein,"  the  policy — which  pro- 
vided that  it  should  be  forfeited  "  if  any  statement  in  the  dec- 
laration was  imtrue," — should  be  void,  it  was  held  that  the 
policy  was  not  avoided  by  a  representation  which  proved  false, 
it  having  been  made  honafde^  for  both  the  declaration  and 
policy  must  be  read  together  to  get  at  the  intent.  *    "Where 

'  Campbell  v.  N.  E.  Mut.  L.  Ins.  Co.  98  Mass.  881 ;  Garcelon  v.  Hampden  F.  Ids. 
Co.  60  Me.  680;  Wall  y.  Howard  (F.)  Ins.  Co.  14  Barb.  888;  U.  S.  Ins.  Co.  v.  Kimberly, 
-34  Md.  224.     See  as  to  construction,  poH,  chapter  on  Evidence. 

■  Sayles  r.  N.  W.  (F.)  Ins.  Co.  2  Curt.  C.  C.  610;  Wilkinson  r.  Conn.  Mut.  L.  Ins.  Co. 
80  Iowa,  119. 

*  Reynolds  v.  Comm.  F.  Ins.  Co.  47  N.  Y.  697 ;  Higbie  t.  Guardian  Mut.  L.  Ins.  Co. 
2  Ins.  Law  Jour.  761 ;  s.  c.  8  Alb.  Law  Jour.  892. 

*  Garcelon  t.  Hampden  F.  Ins.  Co.  60  Me.  680. 

*  Fowkes  V.  Manch.  <fc  Lond.  L.  Ass.  <fc  Loan  Ass.  3  B.  <&  S.  917 ;  c.  s.  82  Law  J.  Q.  B. 
168;  11  Week.  Rep.  622;  8  Law  Times,  N.  S.  809. 
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it  was  proyided  that  any  "  palpably  fraudulent  or  untrue  " 
statement  should  avoid  the  policy,  it  was  held  on  demurrer 
that  a  plea  that  certain  facts  were  stated,  each  of  which  "  was 
untrue,"  was  bad.  ^  So  an  answer  that  the  applicant  had 
not  had  any  symptoms  of  scrofula,  "  as  he  was  aware  of,"  was 
held  not  to  be  shown  false  by  proof  that  he  had  had  an 
abscess,  which  in  fact  was  scrofulous,  unless  it  was  shown 
that  he  knew  it  was  so.® 

But  where  the  application  was  preceded  by  a  statement 
that  "  the  policies  of  this  company  are  made  in  entire,  uncon- 
ditional, honest  good  faith,"  and  that  it  is  expected  "  that  the 
applications  be  made  in  good  faith,"  and  "  the  assurance  can 
be  jeopardized  only  by  dishonesty  or  inexcusable  carelessness 
on  the  part  of  the  applicant,"  and  that  if  the  insured  cannot 
answer  "  yes,"  or  "  no,"  he  can  properly  say  "  I  do  not  know," 
it  was  held  to  be  "  inexcusable  carelessness,  at  least,"  to  say 
"  yes,"  or  "  no,"  untruly,  and  that  the  preliminary  caution  as 
to|the  importance  of  honesty  and  carefulness  on  the  part  of  the 
applicant  did  not  prevent  the  statements  of  the  application 
from  becoming  absolute  warranties  when  it  was  in  the  appli- 
cation expressly  agreed  that  "the  answers  to  the  annexed 
questions  are  warranties,"  "  that  they  form  part  of  the  con- 
tract or  policy,  and  if  not  in  all  respects  true,  the  policy  shall 
be  void."  ^ 

§  57.  In  a  recent  American  case  *  the  policy  stipulated 
that  it  should  be  void  if  any  of  the  statements  in  the  appli- 
cation should  be  found  in  any  respect  untrue ;  the  application 
contained  an  instruction  to  the  applicant  to  answer  each  ques- 
tion "  to  the  best  of  his  knowledge  and  belief,  briefly  but 
explicitly,"  and  also  a  statement  that  answers  made  to  the 
questions  "  shall  form  the  basis  of  the  contract  for  insurance," 

*  Guinane  v.  Hope  Mut.  L.  Ass.  A  Hon.  Guar.  Soc.  7  Irish  Jur.  62.  "  If  the  warranty 
is  that  the  answer  is  true,  it  is  a  question  of  fact,  not  of  knowledge.  The  word '  true  *  then 
is  used,  of  course,  in  a  general  sense,  and  whether  the  man  knows  it  to  he  true  or  false  is 
utterly  immaterial."  Lord  St.  Leonards,  in  Anderson  y.  Fitzgerald,  4  H.  of  Ld.'s  Gas.  484 ; 
s.  0.  17  Jur.  995 ;  2i  Eng.  Law  and  £q.  1. 

»  Swia  V.  Mass.  Mut  L.  Ins.  Co.  2  N.  Y.  Supreme  R. 

*  Fitch  V.  Am.  Pop.  L.  Ins.  Co.  2  N.  Y.  Supreme  R.  247. 

*  Washington  L.  Ins.  Co.  y.  Haney,  2  Ins.  Law  Jour.  288,  Kansas. 
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and  also  that "  any  wilfully  untrue  or  fraudulent  answers  shall 
avoid  the  policy."     It  was  held  that  the  measure  of  truth- 
fulness required  by  the  policy  was  that  indicated  in  the  ap- 
plication, and  that  a  mere  misstatement,  unless  wilful  and. 
fraudulent,  would  not  avoid  the  policy.    The  court  say :  "  We 
do  not  understand  the  clause,  '  upon  the  faith  of  which  this 
policy  is  issued,'  as  limiting  this  condition  to  a  portion  of 
the  application,  or  any  particular  statements  therein.    It  does 
not  mean  to  imply  that  there  are  certain  statements  which 
must  be  true  because  the  policy  is  based  upon  them,  while 
others  are  immaterial.     It  means  that  the  policy  is  issued 
upon  the  faith  of  the  whole  application,  with  all  its  statements 
and  declarations,  and  that  if  any  of  them  are  untrue,  the  pol- 
icy is  avoided.     We  must  therefore  consider  the  application 
as  a  whole,  and  each  party  has  a  right  to  have  it  so  con- 
sidered.    Kthe  application  propounds  certain  questions,  and 
indicates  in  what  manner  they  must  be  answered,  it  is  enough 
that  they  are  answered  in  that  manner,  and  when  the  policy 
is  based  upon  the  statements  and  declarations  of  the  appli- 
cation, it  is  based  upon  them  made  in  the  manner  and  under 
the  rules  laid  down  by  the  company  in  the  application.     If 
we  turn  now  to  the  application,  we  find  under  the  head  ^  In- 
structions in  fiUing  up  this  application,'  *  First,  answer  each 
of  the  questions  on  the  first  page  to  the  best  of  your  knowl- 
edge and  belief,  briefly  but  explicitly,'  and  at  the  close  of 
the  questions  and  answers  of  the  applicant,  and  just  before 
her  signature,  is  the  following :    *  It  is  hereby  declared  .that 
the  above  are  fair  and  true  answers  to  the  foregoing  ques- 
tions, and  it  is  acknowledged  and  agreed  by  the  undersigned 
that  the  above  statements  shall  form  the  basis  of  the  con- 
tract for  insurance,   and  also  that  any  wilfully  untrue  or 
fraudulent  answers,  any  suppression  of  facts  in  regard  to  the 
party's  health,  or  neglect  to  pay  the  premium  on  or  before 
the  day  it  becomes  due,  will  render  the  policy  null  and  void^ 
and  forfeit  all  payments  made  thereon."     While  the  policy 
for  its  validity  requires  truthfulness  in   the  statements  ot 
the  application,  it  is  enough  if  they  are  true  according  to  the 
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degree  and  conditions  of  truthfulness  required  by  the  appli- 
cation. This  is  all  the  parties  meant  when  they  spoke  of 
ifcputbfulness  in  the  policy ;  to  presume  otherwise,  and  sup- 
pose that  the  company  meant  one  degree  of  truthfulness  in 
the  application,  and  another  in  the  policy,  is  to  impute  a  dis- 
lonesty  which  the  law  will  never  presume,  and  if  shown  to 
•exist,  will  never  sustain." 

In  another  case  against  the  same  company  the  court  say,^ 
Ihat  the  validity  of  the  policy  depended  entirely  "  upon  the 
.^od  faith  of  the  assured  in  the  representations  which  she 
made  in  regard  to  her  health.  If  she  answered  the  questions 
honestly,  and  did  not  wilfully  and  fraudulently  suppress  any 
facts  in  regard  to  her  health,  then  the  defendants  are  bound 
to  make  their  insurance  good,  although  Eurekia Randon  may, 
at  the  time  of  the  insurance  have  had  an  organic  disease." 

The  cases  in  which  the  applicant  avowedly  states  only 
Ms  belief,  or  the  information  he  has  received,  also  show  with 
what  strictness  a  warranty  is  construed.  The  warranty  is 
then  only  that  he  does  in  truth  believe  the  fact  he  states,  or 
has  really  received  the  information  he  gives.  Where  one 
<'<5ompany  procured  a  re-insurance  of  the  life  of  a  third  party 
•on  a  proposal,  stating  "  that  the  said  association  had  there- 
upon undertaken  the  proposed  assurance  subject  to  the  terms 
and  conditions  therein  and  thereunder  expressed,"  and  the 
proposal  referred  to  answers  made  to  another  company  and 
concluded  ''  that  we  believe  the  above  particulars  and  state- 
ment^ are  true,"  it  was  held  by  the  Exchequer  Chamber,  re- 
versing the  Queen's  Bench,  that  there  was  no  warranty  of 
the  truth  of  the  matters  recited  in  the  policy  to  have  been 
declared,  nor  anything  showing  an  intention  that  the  truth 

of  these  matters  should  be  the  basis  of  the  contract.* 

1 

« 

'  Scheible  T.  Washington  L.  Ins.  Co.  6  Pacific  Lav  Rep.  100. 

'  ^  Wheelton  v.  Hardisty,  8  E.  A  B.  232 ;  b.  c.  8  Jur.  N.  S.  1169 ;  5  lb.  14;  26  L.  J. 
NQ.  B.  266 ;  27  lb.  241.  Where  the  statements  were  declared  in  the  application  to  be  true 
**  80  far  as  the  same  are  known  to  the  applicants,"  and  it  was  held  at  the  trial  that  as 
matter  of  law  they  must  be  presumed  to  know  certain  facts  relating  to  property  of  which 
they  were  owners,  on  appeal  it  was  decided  that  the  question  of  knowledge  onght  to  have 
ibeen  left  to  the  jnry.     Hougliton  v.  Mannf.  Mat.  F.  Ins.  Co.  8  Met.  114.    . 


§  58.]  WARRANTY.  85 

§  58.  Warranty  need  not  appear  on  Face  of  Policy.— Aa 

already  implied,  it  is  by  no  means  essential  that  a  statement,, 
in  order  to  be  a  warranty  should  appear  upon  the  face  or  ina 
the  body  of  the  policy.  It  may  be  noted  upon  its  margin  or 
indorsed  on  the  back  of  it,  or  annexed  to  it  or  contained  in 
an  entirely  distinct  paper,  and  yet  it  will  become  a  warranty^ 
providing  fit  words  are  used  in  the  policy,  showing  such  to 
be  the  intention  of  the  parties.  The  cases  are  not  entirely 
agreed  as  to  what  language  is  sufficient  to  import  into  the 
policy  statements  not  contained  in  it,  but  it  may  be  said  that. 
as  a  general  rule,  a  mere  reference  to  papers  will  not  make 
them  part  of  the  policy  in  such  sense  as  to  make  the  state-^ 
ments  contained  in  them  warranties,*  but  that  if  the  policy^ 
recites  that  the  contract  is  made  upon  the  faith  of,  or  upon 
the  basis  of*  certain  papers,  and  still  more  if,  as  is  usual,  it 
describes  them  as  forming  a  part  of  it,®  or  if  it  is  declared  to- 
be  subject  to  the  provisions  of  the  charter  and  by-laws,*  the 


*  SDyder  v.  Farmers*  Ins.  A  L.  Co.  18  Wend.  92;  Eddy  Street  Iron  Foundry  v.  Hamp- 
den S.  A  M.  F.  Ins.  Co.  1  aif.  300 ;  Wall  t.  Howard  (F.)  Ins.  Co.  14  Barb.  883  ;  affirmed 
in  Ct,  of  Appeals,  see  21  Barb.  167;  Comm.  (F.)  Ins.  v.  Monninger,  18  Ind.  862  ;  Jeffer- 
son (F.)  Ins.  Co.  V.  Cotheal,  7  Wend.  72;  Burritt  v.  Saratoga  Co.  Mat.  F.  Ins.  Co.  6  Hill, 
188.  But  see  Routledge  v.  Burrell,  1  H.  Bl.  264,  and  Worsley  y.  Wood,  6  T.  R.  710,. 
in  both  of  which  the  reference  was  "  according  to  the  terms  of  the  printed  proposals  de- 
livered with  the  policy,"  which  words  were  held  to  make  the  agreements  of  the  pro- 
pOiials  part  of  the  contract 

*  Miles  y.  Conn.  Mut.  L.  Ins.  Co.  3  Gray,  680 ;  Eelsey  y.  Uniy.  L.  Ins.  Co.  36  Conir.. 
226;  Anderson  y.  Fitzgerald,  4  H.  of  Lds.  Cas.  484;  s.  0.  17  Jur.  996 ;  24  £ng.  Law 
A  £q.  1 ;  Wash.  L.  Ins.  Co.  y.  Haney,  2  Ins.  Law  Jour.  28S,  Kansas ;  Day  ▼.  Mut  Beu.  L.  Ins.. 
Co.  Sup.  ct.  of  Diet  of  Col.  1  Washington  Law  Rep.  22 ;  Price  y.  Phoenix  Mut  L.  Ina.  Ca 
17  Minn.  497  ;  s.  o.  2  Ins.  Law  Jour.  228 ;  Wilkinson  y.  Conn.  Mut  L.  Ins.  Co.  80  Iowa, 
119 ;  Brennan  y.  Security  L.  Ins.  Co.  4  Daly,  296;  South.  L.  Ins.  Co.  y.  Booker,  Supreme- 
Court  of  Tenn.  MSS. 

'  Jennings  y.  Chenango  Co.  Mut  (F.)Ins.  Co.  2  Denio,  76;  Burritt  y.  Saratoga  Co-.. 
Mut  F.  Ins.  Co.  6  Hill.  188;  Murphy  y.  People's  Eq.  Mut  F.  Ins.  Co.  7  Allen,  239;  Gates 
y.  Madison  Co.  Mut  (F.)  Ins.  Co.  2  Comst.  43 ;  s.  c.  1  Seld.  469;  figan  y.  Mut  (F.)  Ins. 
Co.  6  Denio,  326 ;  Battles  y.  York  Co.  Mut  F.  Ins.  Co.  41  Me.  208 ;  Smith  y.  Bowditch 
Mut  F.  Ins.  Co.  6  Cush.  448;  Smith  y.  Empire  (F.)  Ins.  Co.  26  Barb.  497;  Chaffee  y. 
Cattaraugus  Co.  Mut  (F.)  Ins.  Co.  18  N.  Y.  376 ;  Ripley  y.  iEtna  (F.)  Ins.  Co.  30  N.  Y. 
186  ;  Shoemaker  y.  Glens  Falls  (F.)  Ins.  Co.  60  Barb.  84 ;  France  y.  iEtna  L.  Insw  Co. 
U.  8.  Circuit,  R  D.  of  Pa.  2  Ins.  Law  Jour.  657 ;  Foot  y.  -fitna  L.  Ins.  Co.  4  Daly,  28&;. 
Dewees  y.  Manhattan  (F.)  Ins.  Co.  84  N.  J.  244. 

*  Smith  y.  Bowditch  Mut  F.  Ins.  Co.  6  Cush.  448.  It  is  now  provided  in  Massachv^ 
setts  by  statute  (1864  c.  196,  §  1)  that  "  the  conditions  of  the  insurance  shall  be  stated  im 
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papers  so  referred  to  become,  in  legal  signification,  a  part  of 
the  policy,  and  the  statements  contained  in  them  are  regarded 
in  the  same  light  as  if  they  were  contained  in  the  policy  itself, 
the  papers  and  the  policy  being  read  together  as  one  instru- 
ment.^ 

§  59.  Other  Papers  referred  to  in  the  Policy. — ^Where  a 
memorandum  was  written  in  the  margin  of  the  policy,  stating 
that  it  was  conditioned  on  certain  things  being  done,  it  was 
held  that  the  memorandum  must  be  treated  as  a  part  of  the 
policy,  and  receive  the  same  interpretation  as  if  written  in 
the  body  of  it.^  But  where  there  was  on  the  back  of  the 
policy — an  accident  policy— an  indorsement  showing  the 
classification  of  the  risks  assumed  by  the  company,  and  an 
explanatory  statement,  it  was  held^  that  it  became  part  of 
the  contract  only  so  far  as  it  was  specifically  referred  to  in 
the  policy  as  constituting  a  part  of  it,  and  that  a  reference  to 
the  classification  did  not  make  the  explanatory  statement  a 
part  of  the  contract.  Where  the  policy  provided  that  it 
should  be  subject  to  the  several  conditions,  instructions,  and 
stipulations  indorsed  thereon  in  the  same  manner  as  if  they 
had  been  incorporated  in  the  body  of  the  policy,  it  was 

the  body  of  the  policy,  and  neither  the  application  of  the  insured  nor  the  by-laws  of  the 
company  shall  be  considered  as  a  warranty  or  part  of  the  contract,  except  so  far  as  they 
are  incorporated  in  full  in  the  policy,  and  so  appear  on  its  face." 

'  Mut.  Ben.  L.  Ins.  Co.  y.  Miller,  39  Ind.  475;  s.  o.  2  Ins.  Law  Jour.  101. 

'  Patch  V.  Phoenix  Mut.  L.  Ins.  Co.  44  Vt.  481 ;  s.  o.  2  Ins.  Law  Jour.  36 ;  Bean  v. 
Stupart,  Doug.  1 1. 

•Stone  V.  XJ.  S.  Casualty  Co.  34  N.  J.  871.  The  court  say:  "But  there  is  still 
another,  and,  as  it  seems  to  me,  a  decisive  objection  against  the  admission  of  this  indorse- 
ment as  constituting  in  itself  a  substantive  agreement.  That  objection  is  this :  That, 
considered  in  this  light,  it  cannot  be  received  as  any  part  of  the  contract  betw^een  these 
parties.  As  I  hare  stated,  this  clause  is  a  prefix  to  the  classification  on  the  back  of  the 
policy,  and  such  prefix  is  not  referred  to  in  the  body  of  the  instrument.  The  policy 
itself  is  very  explicit  as  to  what  shall  be  compfised  in  the  contract.  Its  language  is,  that 
this  policy  is  '  issued  and  accepted  subject  to  all  the  provisions,  conditions,  limitations, 
and  exceptions  herein  contained  or  referred  to,  and  upon  the  express  agreement  that  the 
statements  and  declarations  of  the  insured  in  his  application  for  this  insurance  are  war- 
ranted to  be  true  in  all  respects,  and  that  said  application,  together  with  the  company's 
classifications  of  hazards  endorsed  hereon,  are  referred  to  and  made  a  part  of  this  contract.' 
This  specification  of  the  parts  *  going  to  make  up  the  agreement  is  clear,  and  it  does  not 
embrace  this  prefix  in  question,  if  such  prefix  is  to  be  taken  as  a  modification  of  the  body 
of  the  policy  in  a  most  material  respect" 
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held  ^  that  a  memorandum  printed  on  the  policy  immediately- 
after  the  signatures,  the  date  and  signature  of  the  agent  being 
written  in,  became  a  part  of  the  policy,  and  that  its  provis- 
ions and  those  in  the  body  of  the  policy  upon  the  same 
subject  must  be  construed  together.  But  where  at  the  time 
the  application  was  made,  and  before  the  policy  was  issued, 
a  receipt  was  given  which  contained  a  permit,  it  was  held 
that  such  permit  did  not  become  a  part  of  the  policy,  and 
that  the  policy  could  not  be  reformed  so  as  to  include  it  in  its 
terms.  Where  the  policy  provided  that  it  was  "  subject  to  the 
<5onditions  and  stipulations  indorsed  on  the  back  of  the  policy, 
which  constitute  the  basis  of  this  insurance,"  and  one  of  such 
conditions  was  that  "  the  basis  of  this  contract  is  the  applica- 
tion," it  was  held  *  that  the  latter  became  a  part  of  the  con- 
tract. So  where  the  policy  on  its  face  referred  to  the 
declaration,  and  the  declaration  referred  to  the  particulars  of 
the  insured,  given  by  him  in  answer  to  questions,  these  were 
held,  as  one  instrument,  to  constitute  the  agreement  of  the 
parties.^ 

In  Trench  v,  Chenango  County  Mutual  Insurance  Co.* 
the  policy  said,  "reference  being  had  to  the  application 
*  *  for  a  more  particular  description,  and  the  conditions 
annexed  as  forming  a  part  of  this  policy,"  and  it  was  held 
to  make  the  conditions  but  not  the  application  a  part  of  the 
policy.  But  in  Bilbrough  v.  Metropolis  Insurance  Co.*  the 
policy  insured  certain  premises  "  as  per  plan  No.  102  on  file 
in  this  office,  which  is  hereby  made  a  part  of  this  policy, 
and  to  be  refen^ed  to  in  case  of  loss."  These  papers  when 
produced  proved  to  be  a  diagram  and  an  application  which 
were  not  objected  to,  but  a  third  one,  consisting  of  answers 
to  questions,  signed  by  the  plaintiff  and  indorsed  102,  and 
appearing  to  be   an   application  to  another  company,  was 

'  Raiosford  v.  Royal  Ids.  Co.  83  N.  T.  Superior  Court,  453 ;  affirmed  in  Court  of 
Appeals,  9  Albany  Law  Jour.  50. 

«  Bobbitt  V.  Liv.  A  Lond.  A  Gl.  Ins.  Co.  66  North  Car.  YO. 

■Mut.  Ben.  L.  Ina.  Co.  v.  Miller,  89  Ind.  475 ;  8.  o.  2  Ins.  Law  Jour.  101. 

*  1  Hill,  122. 

•  6  Duer,  5&Y ;  see  LeRoy  v.  Market  F.  Ins.  Co.  46  N.  Y.  80. 
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objected  to.     The  application  to  the  defendant  had  referred 

to  "plan  and  survey  No.  102  on  file  in  the  office  of , 

which  is  made  a  part  of  this  policy."  It  was  held  that  all 
of  the  papers  were  sufficiently  referred  to.  In  Jefferson 
Insurance  Co.  v.  Cotheal,*  the  court,  after  saying  that 
the  printed  proposals  attached  to  and  accompanying  the 
policy,  referred  to  in  it,  and  with  reference  to  which  the 
policy  is  expressly  made  form  a  part  of  it,  add :  "  But  no 
case  has  been  given  to  the  court,  in  which  any  other  docu- 
ment  has  been  held  to  have  been  so  incorporated  into  the 
policy  by  reference  as  to  give  to  its  contents  the  effect  of  a 
warranty  or  a  condition  precedent  on  the  part  of  the  assured," 
and  where  the  reference  in  the  policy  said,  "  as  described  in 
report  No.  193,"  and  a  report  so  numbered  was  produced, 
attached  by  a  wafer  to  an  application,  and  being  in  the  hand- 
writing of  an  officer  of  the  company,  and  there  was  evidence 
that  the  report  was  not  originally  so  attached,  it  was  held 
that  the  application  was  not  so  referred  to  as  to  make  its 
statements  warranties. 

In  Bennett  v.  Anderson  ^  the  policy  provided  that  if  any- 
thing stated  "  in  the  declaration  or  attestation  therein  before 
mentioned  "  should  be  false,  <fec.,  and  at  the  foot  of  the  pro- 
posal was  a  covenant  "  that  the  proposal  mentioned  in  the 
above  policy  shall  form  the  basis  of  the  contract."  The  Irish 
Queen's  Bench  were  divided  on  the  question  whether  this 
language  made  the  statements  of  the  proposals  warranties  or 
not,  but  all  agreed  that  they  were  either  warranties  or  repre- 
sentations made  conclusively  material  It  has  been  held  that 
a  paper  purporting  to  be  conditions  annexed  to  and  delivered 
with  the  i^oiicj  prima  facie  forms  a  part  of  it,  though  it  may 
be  shown  by  parol  that  it  was  not  so  intended.®  But  by- 
laws printed  on  the  back  of  a  policy  are  not  part  of  it.* 


*  7  Wend.  72.     So  in  much  earlier  cases;  Pawson  v.  Barnevelt,  Dong.  13,  n. ;  Pawson 
V.  Watson,  Cowp.  786.    But  see  Gillen  v.  Thornton,  3  E.  <&  B.  868. 

«  1  Irish  Jurist,  245. 

*  Roberts  v.  Chenango  Co.  Mut.  (F.)  Ins.  Co.  8  Hill,  601 ;  Murdock  r.  Chenango  Coc 
Mut.  (F.)  Ins.  Co.  2  Comst  210.    But  see  Bize  v.  Fletcher,  Doug.  18,  n. 

*  Kingsley  v.  N.  E.  Mut  F.  Ins.  Co.  8  Cush.  898. 
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In  mutual  companies  the  rules  and  regulations  are  fre- 
quently referred  to  in  the  policy,  and,  both  because  the 
reference  usually  makes  the  rules  a  part  of  the  contract,  and 
because  the  insured  becomes,  by  the  act  of  insurance,  a  mem- 
ber,, and  bound  to  observe  the  by-laws,  the  latter  will  become 
warranties.^  ' 

§  60,  In  Sceales  v.  Scanlan  *  the  Irish  Exchequer  Cham- 
ber decided  a  question  of  construction  with  great  elaborate- 
ness. The  policy  commenced  by  reciting  that  the  assured 
had  proposed  to  effect  a  policy  on  his  life,  and  had  deposited 
with  the  company  a  declaration  "  which,  being  set  forth  as 
the  strict  statement  of  facts,  was  received  as  the  basis  and 
condition  of  the  contract,  setting  forth "  certain  specified 
items  of  the  declaration  as  to  his  age,  health  and  habits,  and 
concluding  with  a  proviso  "  that  in  case  any  untrue  or  fraud- 
ulent allegation  be  contained  in,  the  said  declaration,  *  *  or 
that  any  information  respecting  the  past  health  or  habits  of  the 
party  assured,  or  other  circumstance  important  for  the  direct- 
ors  to  know,  shall  have  been  withheld  from  them,  *  *  * 
or  in  case  any  of  the  nullities  specified  in  the  conditions  here- 
unto annexed,  as  well,  as  in  the  original  proposal,  then,  and 
in  every  such  case  this  policy  shall  be  null  and  void."  There 
was  a  false  statement,  or  concealment,  as  to  his  medical 
attendant,  innocently  made,  and  the  question  was  whether 
that  was  a  warranty  or  misrepresentation.  The  representa- 
tives of  the  assured  claimed  that  those  matters  in  his  declara- 
tion which  were  specially  set  forth  in  the  policy  were  alone 
to  be  taken  as  warranties,  but  the  court  held  that  all  the 
matters  contained  in  the  proposal  and  declaration  referred  to 
in  the  policy,  whether  such  matters  were  specially  set  out  in 
it  or  not,  were  warranties ;  in  other  words,  that  the  enume- 
ration of  part  in  the  policy  did  not  make  the  others  not 
enumerated  mere  representations,  and  that  therefore,  though 
a  statement  as  to  the  medical  attendant  was  not  one  of  those 


»  Holmes  v.  Charlestown  Mut.  F.  Ins.  Co.  10  Met.  211 ;  Towne  v.  Fitchburg  Mut  F. 
Ins.  Co.  7  Allen,  51.     See  chapter  on  Mutual  Companies,  post, 
*  6  Irish  Law  R.  867 ;  s.  o.  below,  5  lb.  139. 
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set  fortli  in  the  policy,  still  it  was  a  warranty,  and  not,  hav- 
ing been  true,  avoided  the  policy,  though  the  jury  found  that 
the  fact  suppressed  was  neither  fraudulently  withheld  nor 
important  for  the  company  to  know. 

§  61.  Where  the  policy  stated  that  it  was  issued  upon 
statements  made  upon  a  certain  day,  statements  made  subse- 
quently but  before  the  policy  was  issued,  by  a  person  referred 
to  by  the  applicant,  were  held  not  to  be  warranties,  though 
they  might  have  influenced  the  company  in  issuing  the 
policy.^  The  court  say:  "The  exception  to  that  part  of  the 
charge,  in  which  the  jury  were  instiTicted  that  the  statement 
of  Marsh  was  not  a  warranty,  was  not  w^ell  taken.  This 
statement  was  not  so  referred  to  in  the  policy  as  to  become  a 
part  of  it,  or  be  made  a  warranty.  The  policy,  in  terms, 
states  that  it  was  issued  upon  the  faith  of  certain  statements 
and  representations,  dated  July  15th,  1853,  and  on  file,  re- 
specting the  life,  health,  and  medical  history  of  Fish.  These 
were  the  statements  of  Fish  and  Dr.  Shipman.  Marsh's 
statement  was  made  on  the  16th  July,  1853,  and  there  was 
no  reference  to  it  in  the  application  of  Fish,  nor  did  either 
Fish  or  the  plaintiff  procure  it  to  be  made,  or  know  anything 
of  the  contents  of  the  paper.  It  seems  that  it  was  a  rale  of 
the  company  to  require  of  the  person  applying  for  insurance 
a  reference  to  some  third  person,  from  whom  information 
might  be  obtained  respecting  his  general  health  and  habits  of 
life.  In  this  case  Fish  referred  to  Marsh ;  and  Holmes,  the 
agent  of  the  company,  procured  the  statement  of  the  latter 
and  forwarded  it,  with  the  other  papers,  to  the  office  in  Con- 
necticut. The  statement  was  not  made  as  a  part  of  the  ap- 
plication of  Fish  or  the  plaintiff,  nor  was  such  application 
based  upon  it.  It  not  being  furnished  by  the  plaintiff  or  Fish, 
nor  the  application  based  upon  it,  it  was  not  their  statement, 
and  hence  not  their  warranty.  A  statement  which  the 
plaintiff  did  not  furnish  or  rely  upon,  and  of  the  nature  of 
which  he  had  no  knowledge,  cannot  be  converted  by  the  de- 

*  Rawls  V.  Am.  Mut.  L.  Ins.  Ck).  2Y  N.  Y.  282. 
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fendants  into  a  warranty  to  defeat  the  policy,  altliougli  they 
may  have  been,  to  some  extent,  influenced  by  such  statement 
in  issuing  it.  The  court  went  quite  far  enough  in  instruct- 
ing the  jury,  in  substance,  that  as  Marsh  had  been  referred 
to  as  an  acquaintance  of  Fish,  the  plaintiff  would  be  respon- 
sible for  the  truth  and  honesty  of  his  statements ;  and  if,  in 
point  of  fact,  they  were  untrue,  whether  such  untruth  origi- 
nated in  jfrand,  or  mere  negligence  or  want  of  recollection,  it 
would  avoid  the  policy." 

But  where  the  policy  contained  a  proviso  that  it  should 
be  void  if  anything  set  forth  in  the  written  statement  signed 
by  the  assured  should  be  found  untrue,  it  was  held  that  the 
insurers  were  discharged  by  the  insured  having  misrepre- 
sented a  material  fact,  although  such  misrepresentation  was 
made  verbally,  and  did  not  form  part  of  the  written  statement.^ 

Where  the  policy  numbered  127,  referred  to  the  "  assured's 
application  No.  127,  which  is  his  warranty  and  a  part  hereof, " 
and  no  written  application  was  made,  it  was  held  that  the 
reference  could  not  be  held  to  be  to  merely  verbal  statements  f 
and  when  the  policy  refers  to  a  "  written  application,"  and 
none  was  in  fact  made,  it  is  to  be  construed  as  if  no  such  ref- 
erence was  contained  in  it.* 

Where  a  policy  has  been  allowed  to  lapse,  and  by  ar- 
rangement with  the  company  the  lapse  is  waived  and  the 
contract  renewed,  it  is  subject  to  the  conditions  of  the  origi- 
.  nal  application.* 

Where  the  application  is  made  a  part  of  the  policy,  it 
would  seem  that  on  the  trial  the  one  cannot  be  introduced 
without  the  other.*^ 

»  Wainewright  v.  Bland,  1  Mood.  <fc  Rob.  481 ;  a.  o.  1  M.  A  W.  32 ;  1  Tyrw.  &  G.  417. 
'  Newman  y.  Springfield  F.  <&  M.  Ins.  Co.  2  Ins.  Law  Jour.  682,  Minn. 
■  Clinton  v.  Hope  (F.)  Ins.  Co.  1  Ins.  Law  Jour.  436,  N.  Y. 

*  Day  y.  Mat.  Ben.  L.  Ins.  Co.  Supreme  Ct.  of  Dist.  of  CoL  1  Washington  Law  Rep. 
22.  But  see  Brady  y.  N.  W.  (F.)  Ins.  Co.  11  Mich.  426  ;  N.  E.  F.  A  M.  Ins.  Co.  v.  Wetmore, 
82  DL  221 ;  Baltimore  F.  Ins.  Co.  v.  McGowan,  16  Md.  47. 

*  Lycoming  Mut.  (F.)  Ins.  Co.  v.  Sailer,  67  Penn.  108.  In  DruUard  y.  Am.  Pop.  L. 
Ins.  Co.  MSS.,  the  Superior  Court  of  Buf&Io  held  that  this  effect  resulted  from  a  policy 
which  proyided  that  it  was  issued  in  consideration  of  the  statements  contained  in  the 
application. 
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§  62.  Effect  of  Reference  to  other  Papers.— The  effect  of 
importing  into  the  body  of  the  policy  by  reference  a  paper 
other  than  the  policy,  or  an  indorsement  upon  the  policy  it- 
self, is  that  they  are  to  be  construed  together,  and  thai  prima 
facie  the  statements  so  introduced  become  warranties ;  but 
the  courts— especially  those  of  Massachusetts — seize  upon 
very  slight  indications  to  infer  an  intention  to  make  such 
statements  representations  rather  than  warranties.  Some- 
times the  reference  itself  limits  the  purposes  of  the  reference. 
Thus  where  the  policy  purported  to  be  "  made  and  accepted 
in  reference  to  the  conditions  hereunto  annexed,  which  are  to 
be  used  and  resorted  to  in  order  to  explain  the  rights  and 
obligations  of  the  parties  hereto,"  such  conditions  were  held 
not  to  be  warranties.^  In  Snyder  v.  Farmers'  Insurance  & 
Loan  Co.,^  the  policy  said,  "  more  particularly  described  in 
application  and  survey  furnished  by  himself,  filed  No.  928  in 
the  office,"  and  these  words  were  held  not  to  make  the  papers 
part  of  the  policy,  and  therefore  not  warranties.  So  where 
the  application  was  comprised  in  five  papers,  headed  respect- 
ively :  "  Particulars  required  from  the  persons  proposing  to 
affect  assurance  on  lives  in  this  company ; "  "  Questions  to  be 
answered  by  the  physician  of  the  party  applying  for  in- 
surance ; "  "  Questions  to  be  answered  by  the  friend  of  the 
party  applying  for  assurance ; "  "  Questions  to  be  answered 
by  the  agent,  if  the  applicant  is  not  personally  known  to 
him ; "  "  Declaration  to  be  made  and  signed  by  a  person  pro- 
posing to  make  an  assurance  on  the  life  of  another ; "  and  the 
policy  contained  the  following  clauses :  "  or  if  the  statements 
made  by,  or  on  behalf  of,  or  with  the  knowledge  of  the  said 
assured  to  the  company,  as  the  basis  of,  or  in  the  negotiation 
for  this  contract,  shall  be  found  in  any  respect  untrue,  then, 
and  in  each  of  said  cases,  this  policy  shall  be  null  and 
void,"  "  and  it  is  also  understood  and  agreed  by  the  within 
assured  to  be  the  true  intent  and  meaning  hereof,  that  if  the 
declaration  made  by  or  for  the  assured,  and  bearing  date  the 
19th  day  of  February,  1866,  and  upon  the  faith  of  which  this 

*  Eclipse  (F.)  Ina  Co.  v.  Schoemer,  2  Cincin.  474.  •  18  Weod.  92. 
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agreement  is  made,  shall  be  found  in  any  respect  untrue,  then, 
and  in  such  case,  this  policy  shall  be  null  and  void ; "  it  was 
held,*  "  that  only  the  statements  contained  in  the  declaration 
could  be  regarded  as  warranties,  and  that  the  answers  of 
the  insured  to  the  questions  propounded  to  him  were  mere 
representations." 

§  63.  Rule  in  Massachnsette. — In  Massachusetts  the  effect 
of  a  reference  to  other  papers  is  more  narrowly  construed. 
Where  the  policy  was  expressed  to  be  "  upon  the  following 
conditions,"  that  "  if  the  statements  made  by,  or  in  behalf 
of,  or  wnth  the  knowledge  of  the  said  assured,  to  said  com- 
pany, as  the  basis  of,  or  in  the  negotiations  for  this  contract, 
shall  be  found  in  any  respect  untrue,"  then  the  policy  shall 
be  null  and  void ;  the  coiuij  say,*  "  If  they  are  contained  in 
a  separate  paper,  referred  to  in  such  a  manner  as  to  make  it 
a  part  of  the  contract,  the  same  considerations  of  course  will 
apply.  But  if  the  reference  appears  to  be  for  a  special  pur- 
pose, and  not  with  a  view  to  import  the  separate  paper  into 
the  policy  as  a  part  of  the  contract,  the  statements  it  con- 
tains will  not  thereby  be  changed  from  representations  into 
warranties.  *  *  The  application  is,  in  itself,  collateral 
merely  to  the  contract  of  insurance.  Its  statements,  whether 
of  facts  or  agreements,  belong  to  the  class  of  *  representa- 
tions.' They  are  to  be  so  construed,  unless  converted  into 
warranties  by  force  of  a  reference  to  them  in  the  policy, 
and  a  clear  purpose  manifest  in  the  papers  thus  connected 
that  the  whole  shall  form  one  entire  contract.  When  the 
reference  to  the  application  is  expressed  to  be  for  another 
purpose,  or  when  no  purpose  is  indicated  to  make  it 
part  of  the  policy,  it  will  not  be  so  treated.  In  Daniels  v. 
Hudson  River  Insurance    Co.,*  the  court    (Shaw,   C.   J.) 

I      '  Miller  T.  Mat.  Ben.  L.  Ins.  Co.  31  Iowa,  216 ;  s.  o.  1  Ins.  Law  Jour.  25. 

'  Campbell  y.  N.  £.  Mat.  L.  Ins.  Co.  98  MasB.  881.  See  Price  t.  PhoBuix  Mat.  L.  Ine. 
Co.  17  Minn.  497 ;  8.  o.  2  Ins.  Law  Jonr.  228. 

*  12  Cush.  416,  428.  In  this  case  the  clause  was,  "  And  this  policy  is  made  and  ac- 
cepted in  reference  to  the  terms  and  conditions  hereto  annexed,  which  are  to  be  used  and 
resorted  to  in  order  to  explain  the  rights  and  obligations  of  the  parties  hereto  in  all  cases 
not  herein  otherwise  specially  provided  for."    This  was  held  not  to  refer  to  the  appllca- 
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say,  ^  If  by  any  words  of  reference  the  stipulations  in 
another  instrument,  such  as  the  proposal  or  application, 
can  be  construed  a  warranty,  it  must  be  such  as  make 
it  in  legal  effect  a  part  of  the  policy.'  In  every  case 
cited  in  support  of  the  defendants'  position  there  was  an 
express  reference  in  the  policy,  which  made  the  applica- 
tion a  part  of  the  contract.  The  one  most  relied  on,  and 
claimed  to  be  especially  applicable  to  the  facts  of  the 
present  case,  is  that  of  Miles  v.  Connecticut  Insurance  (2o} 
In  that  case  it  was  declared  in  the  policy  itself  to  be  ex- 
pressly *  understood  and  agreed  to  be  the  true  intent  and 
meaning  hereof  that,  if  the  proposal,  answer  and  declara- 
tion made  by  *  the  assured,'  and  upon  the  faith  of  which 
this  agreement  is  made,  shall  be  found  in  any  respect  un- 
true, then  and  in  such  case  this  policy  shall  be  null  and 
void.'  In  that  proposal  the  assured  declare  (among  other 
things)  that  the  answers  and  statements  therein  made  are 
correct  and  true,  and  *  agree  that  the  answers  given  to  the 
following  questions,  and  the  accompanying  statements,  and 
this  declaration,  shall  be  the  basis  and  form  part  of  the  con- 
tract or  policy  between  them  and  the  said  company.'  Two 
marked  features  in  that  case  distinguish  it  from  the  present. 
First,  the  clause  in  the  policy  relates  distinctly  and  exclu- 
sively to  the  paper  called  the  *  proposal,  answer,  and  dec- 
laration.' Second,  when  the  two  papers  are  thus  brought 
together  there  is  a  distinct  agreement,  not  only  that  the 
statements  are  true  and  correct,  but  that  they  are  to  form  a 

tioQ  or  answers  accompanying  it,  but  to  hare  "  none  of  tbe  characteristics  of  a  warranty, 
because  it  is  not  in  its  own  terms,  or  by  reference  to  the  terms  and  conditions  annexed, 
an  absolute  stipulation  for  the  truth  of  any  existing  fact,  or  for  the^  adoption  of  any  pre- 
else  course  of  conduct  for  the  future,  making  the  truth  of  such  facts,  or  a  compliance  with 
such  stipulations,  a  condition  precedent  to  the  yalidity  of  the  contract  or  the  right  of  the 
assured  to  recover  on  it.    *    *    The  policy  is  made  in  reference  to  the  terms  and  con> 
ditions  annexed,  but  these  are  referred  to  not  as  conditions  precedent.    *    *    They  are 
not  to  control  or  alter  any  express  provision  in  the  contract,  or  become  parts  of  th& 
policy ;  but  they  are  statements  in  a  collateral  document  which  both  parties  agree  to  as 
an  authoritative  exposition  of  what  they  both  understand  as  to  the  facts,  on  the  assump- 
tion and  truth  of  which  they  contend,  and  the  relations  in  which  they  stand  to  each 
other/'    The  court,  therefore,  held  them  representations  only. 
'3  Gray,  580. 
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part  of  the  contract.  In  the  present  case  the  policy  con- 
tains no  reference  to  any  application,  nor  to  any  declaration 
or  statement  in  writing  made,  or  to  be  made,  by  the  assured. 
The  only  clause  in  the  policy  which  can  have  any  bearing 
upon  the  question,  when  disconnected  from  other  provisions 
of  a  diverse  character,  reads  as  follows,  namely :  *  Or  if  the 
statements  made  by,  or  in  behalf  of,  or  with  the  knowledge 
of  the  said  assured  to  said  company,  as  the  basis  of,  or  in  the 
negotiations  for  this  contract,  shall  be  found  in  any  respect 
untrue,'  *  then,  and  in  each  of  said  cases,  this  policy  shall  be 
null  and  void.'  It  is  clear  that  this  is  not  a  reference  to  any 
particular  instrument  or  paper ;  but  it  includes  any  and  all 
statements,  whether  oral  or  written.  The  defendant,  how- 
ever, contends  that  a  written  application  having  been  made 
in  this  case,  which  by  its  own  terms  declares  the  statements 
therein  contained  to  be  made  ^as  the  basis  of  the  insurance 
applied  for,  the  policy  will  attach  to  that  application  as 
containing  the  *  statements '  referred  to,  and  thus  constitute 
an  express  warranty.  We  are  far  from  being  ready  to 
concede  that  the  reference  is  suflSciently  definite  to  warrant 
the  bringing  of  the  two  papers  together  for  the  purpose  of 
giving  a  construction  to  the  contract.  But  even  if  the 
application  may  properly  be  resorted  to  for  aid  in  the 
construction,  it  contains  no  agreement  and  no  words  to 
indicate  that  its  statements  are  to  be  taken  as  warranties ; 
nor  that  they  are  to  form  part  of  the  contract.  The  designa- 
tion of  *  statements,'  both  in  the  application  and  in  the 
policy,  comports  with  the  idea  of  representations  rather  than 
of  warranties.  Representations  are  ^  the  basis  of  the  con- 
tract of  insurance ;  and  such  these  ^  statements '  are  declared 
to  be.  The  effect,  which  is  to  result  from  their  untruth 
results  also  from  the  untruth  of  representations.  It  is  true 
that  misrepresentations  defeat  a  policy  without  any  provisions 
to  that  effect  in  the  policy  itself.  But  the  insertion  of  such  a 
provision  does  not  therefore  require  a  construction  which  shall 
give  them  a  different  force  or  character.  The  disjunctive  enu- 
meration of  the  various  conditions,  under  which  misstatements 
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should  render  the  policy  void,  indicates  a  sufficient  reason  for 
inserting  the  clause,  if  they  are  to  be  regarded  as  representar 
tions  only.  But  it  seems  wholly  inconsistent  with  an  intent 
to  create  warranties.  Upon  that  supposition,  the  clause  can 
take  effect  as  intended  only  in  case  a  written  statement  is 
made,  and  must  fail  as  to  all  other  statements ;  or  else  it  must 
be  construed  to  bear  a  double  aspect.  There  is  nothing  in  the 
clause,  or  elsewhere  in  the  policy,  to  indicate  that  statements 
in  writing  were  intended  to  be  put  upon  any  diflferent  foot- 
ing from  oral  statements  made  in  the  course  of  the  negotia- 
tions leading  to  the  contract.  It  seems  to  us,  therefore,  to 
accord  best  with  the  form  and  apparent  purpose  of  this 
clause  to  construe  all  statements  so  made,  whether  oral  or 
written,  as  representations.  The  clause  in  the  policy  is  in 
the  form  of  a  condition,  and  is  grouped  with  other  provisions 
of  various  character  and  purpose  under  the  general  head  of 
*  conditions.'  But  the  use  of  the  term  ^  conditions '  does  not 
always  carry  the  legal  consequences  w^hich  attach  to  that 
word  in  its  technical  meaning.  The  clause  must  be  taken 
as  a  part  of  the  contract,  and  must  have  silch  an  application 
as  its  fair  interpretation,  with  the  other  parts  of  the  contract, 
requires ;  but  neither  the  form,  nor  the  subject-matter,  nor 
its  associate  provisions  under  the  head  of  *  conditions,'  in- 
dicate that  it  was  intended  to  give  to  this  clause  the  technical 
character  of  a  warranty,  or  a  condition  precedent.  The 
plaintiff  is  not  bound  to  go  beyond  the  written  policy,  and 
show  what  statements  were  made  in  order  to  prove  that 
they  were  true.  The  burden  is  upon  the  defendant,  notwith- 
standing this  proviso  is  written  in  the  policy  in  the  form  of 
a  condition,  to  set  forth  and  establish  the  facts  relied  upon 
to  defeat  the  contract  upon  that  ground.  By  statements 
^  in  any  respect  untrue '  must  be  intended  statements  made 
and  received  as  inducement  to  the  contract ;  that  is,  material 
and  proper  to  be  disclosed  to  the  insurers  to  enable  them  to 
estimate  the  risk  proposed,  and  determine  upon  the  pro- 
priety of  entering  into  the  contract."  ^ 

'  This  case  is  approyed  iD  Miller  y.  Mut.  Ben.  L,  Ibb.  Co.  81  Iowa,  216 ;  s.  c,  I  Ins. 
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§  64.  In  any  Erent  Statements  referred  to  are  prima  facie 
Material,— Even,  however,  when  the  reference  to  the  state- 
ments of  the  insured  is  not  in  such  terms  as  to  make  them 
warranties,  as  when  they  are  expressly  referred  to  as  repre- 
sentations, it  will  still  be  prima  facie^  if  not  conclusive,  evi- 
dence of  their  materiality  to  the  risk,  and  render  any  misrep- 
resentation, or  concealment  in  making  them,  fatal  to  the 
right  of  recovery.*  As  stated  in  Campbell  v.  New  England 
Mutual  Life  Insurance  Co.,*  "  It  is  true  that  a  representation 
need  not,  like  a  warranty,  be  strictly  and  literally  complied 
with,  but  only  substantially  and  in  those  particulars  which 
are  material  to  be  disclosed  to  the  insurers  to  enable  them  to 
determine  whether  they  will  enter  into  the  contract;  and 
that,  where  the  question  of  the  materiality  of  such  particu- 
lars depends  upon  circumstances,  and  not  upon  the  construc- 
tion of  any  writing,  it  is  a  question  of  fact  to  be  determined 
by  the  jury.  But  where  the  representations,  upon  which  the 
contract  of  insurance  is  based,  are  in  writing,  their  interpret 
tation,  like  that  of  other  written  instruments,  belongs  to  the 
court ;  and  the  parties  may,  by  the  frame  and  contents  of  the 
papers,  either  by  putting  representations  as  to  the  quality, 
history,  or  relations  of  the  subject  insured  into  the  form  of 
answers  to  specific  questions,  or  by  the  mode  of  refening  to 
them  in  the  policy,  settle  for  themselves  that  they  shall  be 
deemed  material ;  and,  when  they  have  done  so,  the  applicant 
for  insurance  cannot  afterwards  be  permitted  to  show  that  a 
fact,  which  the  parties  have  thus  declared  material  to  be  truly 
stated  to  the  insurers,  was  in  fact  immaterial,  and  thereby 
escape  from  the  consequences  of  making  a  false  answer  to 


Law  Joar.  25,  and  expressly  adopted  la  Price  t.  PhceDix  Mut.  L.  Ins.  Co.  17  MiDn.  497  ; 

8.  o.  2  Ins.  Law  Jour.  223;  see  Glendale  Woolen  Co.  t.  Prot.  (F.)  Ins.  Co.  21  Conn. 

19. 

'Price  y.Phcenlz  Mut.  L.  Ins.  Co.  17  Minn.  497;  8.  c.  2  Ins.  Law  Jour.  223;  Mut.  Ben. 

L.  Ins. 'Co.  T.  Wise,  84  Md.  582 ;  s.  o.  1  Ins.  Law  Jour.  480 ;  Ilorn  y.  Amicable  Life  Ins.  Co. 

64  Barb.  82 ;  Eddy  Street  Iron  Foundry  y.  Hampden  S.  <fe  Mut  F.  Ins.  Co.  1  aiff.  300 ; 

Houghton  y.  Man.  Mut  F.  Ins.  Co.  8  Met  114;  Burritt  y.  Saratoga  Mut  F.  Ids.  Co.  6 

Hill,  188;  Glendale  Woolen  Co.  v.  Prot  (F.)  Ins.  Co.  21  Conn.  19. 

'  98  Mass.  881. 
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such  a  question."  ^  This  doctrine  is  pushed  still  further  in  a 
case  in  Maryland,  where  it  was  agreed  in  the  application  that 
the  answers  of  the  insured  and  his  friend  and  physician 
should  be  the  basis  of  the  contract,  and  that  if  any  untrue  or 
fraudulent  allegation  should  be  contained  in  the  answer  or  in 
the  declaration,  all  premiums  paid  should  be  forfeited,  and 
the  policy  declared  that  it  should  be  forfeited  if  the  declara- 
tion upon  the  faith  of  which  the  agreement  was  made  was  in 
any  respect  imtrue.  It  was  held  *  that  the  answers  were  not 
warranties,  but  representations  made  material  by  the  agree- 
ment of  the  parties,  and  therefore  that  their  truth  alone  was 
open  to  the  consideration  of  the  jury,  that  it  was  not  incum- 
bent upon  the  insurer  to  show  that  the  answers  were  morally 
false,  but  that,  if  they  were  shown  to  be  simply  untrue,  it 
would  be  sufficient  to  defeat  the  plaintiffs  action. 

§  65.  Definition  of  Concealment. — Concealment  is  the  sup- 
pression of  a  material  fact  within  the  knowledge  of  either 
party,  which  the  other  has  not  the  means  of  knowing,  or  is 
not  presumed  to  know,  and  it  avoids  the  policy,  whether  the 
suppression  arises  from  fraud  or  from  mistake,  negligence,  or 
accident.  K  the  insurer  has  been  deceived,  it  makes  no 
difference  that  the  insured  had  no  intention  to  deceive  him ; 
nor  does  it  make  any  difference  that  the  loss  occurs  from  a 
matter  entirely  unconnected  with  the  thing  concealed.^  Con- 
cealment is  the  designed  and  intentional  withholding  of  any 
material  fact  which  the  assured  in  honesty  and  good  faith 
ought  to  communicate  to  the  underwriter.*  Lord  Lyndhurst 
said  in  one  case :  You  use  the  word  "  concealment ;  I  do  not 
choose  to  use  that  word,  as  it  may  import  fraud^"  and  he 
adopts  instead  the  phrase  "  the  mere  non-communication  of 
facts  which,  in  the  opinion  of  the  jury,  were  material"  ^ 

*  Shoemaker  v.  Glens  Falls  (F.)  Ins.  Co.  60  Barb.  84;  Bobbitt  y.  Liv.  Lend.  A  Gl.  Ins. 
Co.  66  North  Car.  70. 

'  Mut.  Ben.  L.  Ins.  Co.  t.  Wise,  84  Md.  682  ;  &•  c.  1  Ins.  Law  Jour.  430. 
'  Arnonld,  §  199.    The  same  observations  apply  here,  as  have  already  been  made 
with  reference  to  representation.    Ante,  §  52. 

*  Daniels  y.  Hudson  Riv.  F.  Ins.  Co.  12  Gush.  416,  426. 

*  Swete  y.  Faiiiie,  6  C.  A  P.  1.    The  remark  is  giyen  by  Sir  J.  Scarlett,  arguendo  in 
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§  66.    Effect  of  Concealment. — If,   therefore,   one  party^ 
whether  purposely  or  through  negligence,  mistake,  inadvert- 
ence or  oversight,  omits  to  communicate  a  fact  which  he  is 
bound  to  communicate,  the  other  is  wholly  exonerated  from 
the  contract.^     It  is  true  of  concealment  as  of  misrepresenta- 
tion,^ that  if  it  proceeds  from  fraud  it   avoids  the  policy^ 
whether  material  or  not,  and  the  fraud  precludes  all  inquiry 
as  to  materiality ;   but  if  there  is  no  fraud,  then  the  conceal- 
ment must  be  of  a  material  circumstance,  and  the  test  of 
materiality  in  concealment  is  in  all  respects  the  same  as  in 
misrepresentation.*     It  is,  however,  of  course  essential  that 
the  assured  should  have  known  the  fact  concealed,  or  was 
bound  to  know  it,*  but  if  he  purposely  neglects  to  learn 
material  facts  it  is  a  concealment*    Baron  Rolfe  states  the 
law  of  concealment  as  follows  •/   "A  party  is  required  not 
only  to  state  all  matters  within  his  knowledge  which  he  be- 
lieves to  be  material  to  the  question  of  insurance,  but  all 
which  in  point  of  fact  are  so.     If  he  conceals  anything  that 
he  knows  to  be  material,  it  is  a  fraud ;  but  besides  that,  if 
he  conceals  anything  that  may  influence  the  rate  of  premium 
which  the  underwriter  may  require,  although  he  does  not 
know  that  it  would  have  that  effect,  such  concealment  en- 
tirely vitiates  the  policy."     The  maxim  caveat  emptor  has  no 
application.     There  must  be  an  entire  disclosure  of  all  ma- 
terial facts  known  to  the  assured.     It  is  a  question  for  the 
jury  whether  the  fact  concealed  was  material,  and  upon  this 
question  it  makes  no  difference  that  the  assured  thought  it 
was  not  material  if  it  really  was  so.'' 

SwQte  T.  Fairlie,  ab  being  contained  in  Williams  v.  Duckett,  but  does  not  appear  in 
Duckett  V.  Williams,  as  reported  in  2  Crom.  A  Meee.  848,  nor  in  4  Tyrw.  240. 

May  defines  insurance  (§  200)  concealment  as  a  'Mack  of  fullness,"  "  the  designed  and 
intentional  withholding  of  some  fact  material  to  the  risk,  which  the  insured  in  hone;it3r 
and  g^d  faith  ought  to  communicate  to  the  insurer." 

'  Phillips,  §  637 ;  Bunyon,  29.  •  Ante,  §  40.  ■  Bunyon,  80. 

*  "The  rule  so  expressed  would  seem  to  imply  knowledge ;  how  else  can  there  be  con- 
cealment?" Campbell,  Ch.  J.,  in  Wheelton  v.  Ilardisty,  8  E.  «fe  B.  265 ;  see  Mut.  Ben.  I^ 
Ins.  Co.  T.  Wise,  84  Md.  682 ;  s.  c.  1  Ins.  Law  Jour.  480. 

»  Phillips,  §  648. 

•  Dalglish  V.  Jarvie,  2  Mac.  A  Gor.  243,  a  case  of  marine  insurance. 

'  In  Lindenau  v.  Desborougb,  3  C.  &  P.  353,   where  it  was  argxied   tliat  it 
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§  67.  Abbott  V.  Howard/  is  a  very  elaborate  Irish  case 
upon  misrepesentation  and  concealment,  in  which  the  appli- 
cation and  answers  were  made  the  basis  of  the  contract, 
and  it  was  held  that,  as  to  concealment,  it  is  immaterial 
whether  the  facts  were  withheld  by  fraudulent  design  or  in- 
nocent omissions,  and  therefore  the  question  to  be  submitted 

'Concealment  of  a  material  fact  to  omit  mention  of  a  periodical  catarr  h  and  some  mental 
weakness,  Lord  Tentcrden  said  it  was  for  Uie  jury  to  say  whether  these  omissions  were 
material  concealments.     In  the  same  case  as  reported  8  6.  <fe  C.  586,  Bay  ley,  J.,  says: 
""  I  think  that  in  all  cases  of  insurance,  whether  on  ships,  houses  or  lives,  the  underwriter 
should  be  informed  of  every  material  circumstauce  within  the  knowledge  of  the  assured, 
and  that  the  proper  question  is,  Whether  any  particular  circumstance  was  in  fact  mate* 
rial,  and  not  whether  the  party  believed  it  to  be  so.    The  contrary  doctrine  would  lead 
.to  frequent  suppression  of  information,  and  it  would  often  be  extremely  difficult  to  show 
that  the  party  neglecting  to  give  the  information  thought  it  to  be  material.    But  if  it  be 
held  that  all  material  facts  must  be  disclosed,  it  will  be  the  interest  of  the  assured  to 
make  a  full  and  fair  disclosure  of  all  the  information  within  their  reach."    And  in  the 
same  case,  Littledale,  J.,  says:  "  In  cases  of  life  insurance,  certain  specific  questions  are 
proposed  as  to  points  affecting  in  general  all  mankind.    But  there  may  be  also  circum- 
stances affecting  particular  individuals  which  are  not  likely  to  be  known  to  the  assurers, 
and  which,  had  they  been  known,  would  no  doubt  have  been  made  the  subject  of  specific 
inquiries.    The  general  question  appears  to  have  been  proposed  in  order  to  meet  such 
cases,  and  I  think  the  question  on  such  a  policy  is  not  whether  a  certain  individual 
(thought  a  particular  fact  material,  but  whether  it  was  in  truth  material,  and  of  that  the 
jury  are  by  law  constituted  the  judges."     In  Rawlins  v.  Desborough,  2  Mood.  <&  Rob.  828, 
the  question  litigated  was  as  to  the  habits  of  the  insured,  and  whether  there  had  been  a 
material  concealment.    The  evidence  was  conflicting:,  but  the  jury  found  against  the  com- 
pany.    Lord  Denman  said :  "  That  it  was  the  duty  of  a  party  effecting  an  insurance  to 
communicate  to  the  insurers  every  material  fact  within  his  knowledge  tending  to  increase 
'  the  hazard  or  to  affect  the  question  of  the  life  being  an  eligible  or  proper  object  of  insur- 
ance;" tbat  the  life  insured  "is  to  answer  all  questions  put  to  him,  and  if  he  answers 
them  falsely,  that  will  vitiate  the  policy ;  or  even,  if  without  being  distinctly  interrogated 
:as  to  his  habits,  the  jury  thought  that  he  was  aware  of  them,  and  knowing  their  import- 
ance studiously  concealed  them  from  the  insurers,**  they  were  to  find  for  the  defendant. 
"  But  the  mere  non-communication  of  his  habits  of  life  by  the  party  whose  life  was 
insured,  would  not  in  itself  vitiate  the  insurance,  even  thout^h  those  habits  were,  in  the 
•opinion  of  the  jury,  such  as  tended  to  shorten  life."     He  "  did  not  conceive  the  true  mean- 
ing to  be,  that  the  party,  whose  life  was  to  be  insured,  was  bound  to  volunteer  a  state- 
.ment  of  every  circumstance  that  anybody  might  afterwards  think  was  likely  to  affect  the 
risk  of  his  life.    The  real  intention  was,  that  he  should  submit  himself  to  a  full  examina- 
tion and  inquiry,  that  he  is  bound  to  state  nothing  untruly,  and  that  he  is  bound  to 
answer  all  questions  truly.    If  he  decline  to  answer,  the  office  may  act  upon  his  refusal, 
and  if  he  answers  untruly,  he  shall  gain  no  benefit  from  such  false  statement"    In  Wainc- 
wright  V.  Bland,  1  Mood.  A  Rob.  481,  a  concealment  as  to  the  amount  of  other  insurance 
jmd  the  object  of  obtaining  a  policy,  were  held  material  by  the  jury,  and  their  verdict 
^as  sustained.     See  Jones  v.  Prov.  lus.  Co.  3  C.  B.  N.  S.  65,  86;  s.  o.  3  Jur.  N.  S.  1004; 
2  L.  J.  C.  P.  272. 

'  Hayes,  381.    The  opinions  in  this  case  contain  an  elaborate  critical  examination  of 
prior  cases  upon  concealment,  and  state  some  facts  not  found  in  the  reports  of  such  cases. 
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to  the  jury,  was  as  to  the  materiality  of  the  fact  not  rnenv-* 
tioned.  Joy,  C.  B.,  says:  "The  question  is  then,  Has  this- 
insurance  company  been  fairly  dealt  with,  and  has  no  fact 
been  withheld  from  them  which  they  were  entitled  to  know  I 
K  it  be  the  law  that  they  ought  to  have  been  informed  of 
every  material  fact,  is  it  not  difficult  to  believe  that  the 
tumor  was  not  a  material  fact  ?  But  I  take  the  law  to  be  thisy, 
as  to  the  facts  and  circumstances  not  provided  for  by  the 
written  instrument,  they  may  or  may  not  be  material;  but  if 
they  be  material  they  ought  to  be  communicated  to  the  com- 
pany. *  *  It  has  been  argued  here  that  the  parties  are  bound 
by  the  terms  of  the  policy,  that  they  cannot  travel  out  of 
them,  and  that  a  written  contract  cannot  be  varied  by  any 
matter  deJiors  it.  *  *  The  defendants  *  *  seek  not  to  vary,  but 
to  annul  the  contract,  on  the  ground  that,  by  this  fraudulent 
concealment,  it  would  be  inequitable  to  enforce  it."  After 
citing  Huguenin  v.  Rayley,^  he  continues :  "  That  case  shows 
as  clear  as  light  that  although  the  party  did  not  omit  to 
answer  anything  to  which  he  was  interrogated,  yet  if  any- 
thing material  were  in  his  knowledge  and  not  communicated, 
the  suppression  would  be  fatal." 

§  68.  In  the  case  last  referred  to,*  it  was  required  that 
there  should  be  a  declaration  as  to  the  health  of  the  assured^ 
and  it  was  provided  that  the  policy  should  be  rendered  void 
if  there  wa8  any  misrepresentation  or  reservation ;  the  as- 
sured  was  described  as  a  resident  of  a  place  named.  In  point 
of  fact,  she  was  then  a  prisoner  in  the  county  jail  at  that 
place.  The  court  held  that,  though  there  was  nothing  ex- 
press in  the  policy  which  required  the  imprisonment  to  be 
stated,  nor  was  there  any  omission  of  any  matter  which  the 
company  called  for,  yet  if  the  imprisonment  were  a  material 
fact,  the  keeping  it  back  would  be  fatal,  and  it  was  for  the 
jury  to  say  whether  it  was  material. 

§  69.  How  Xon-disclosnre  may  be  Excused. — ^The  insurer 
may,  however,  in  any  particular  case,  limit  his  right  to  in- 

*  6  Taunt.  186.  *  Huguenin  v.  Raylcy,  6  Taunt.  186. 
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formation,  not  only  to  facts  which  are  within  the  knowledge 
of  the  assured,  but  to  facts  the  materiality  of  which  is  within 
his  knowledge,  and  therefore  where  the  statement  was  that 
the  applicant  was  not  aware  of  any  disorder  or  circumstances 
tending  to  shorten  life,  it  was  held,^  that  the  company  must 
prove,  not  only  that  such  disorder  existed,  but  that  the  ap- 
plicant was  aware  that  such  was  its  tendency. 

§  70.  Where  it  was  provided  in  the  application  for  a 
policy  on  the  life  of  a  third  person  that  if  there  was  any  mis- 
representation as  the  state  of  health  it  should  vitiate  the 
policy,  such  a  policy  on  a  person  who,  at  the  time  of  insur- 
ance, was  in  a  good  state  of  health,  was  not  vitiated  by  the 
non-communication  by  such  person  of  the  fact  of  his  having, 
a  few  years  before,  been  afflicted  with  a  disorder  tending  to 
shorten  life,  because  it  appeared  that  the  disorder  was  of 
such  a  character  as  to  prevent  the  person  from  being  con- 
scious of  what  had  happened  to  him  while  suflfering  under 
it.  Denman,  Ch.  J.,^  in  summing  up,  said  that  the  jury  were 
to  find  not  only  whether  the  facts  were  truly  represented, 
but  whether  the  person  knew  the  state  of  health  in  which 
he  had  been,  so  that  he  could  answer  properly,  and  the  jury 
having  found  that  the  insured,  from  insanity,  was  not  aware 
of  what  had  taken  place,  and  could  not  therefore  communicate 
it  to  the  insurer,  a  verdict  was  rendered  against  the  company. 

§  71.  It  seems  also  to  be  held,  in  some  cases,  that  the 
form  of  application,  in  which  detailed  questions  are  asked 
and  answered,  is  an  implied  waiver  of  the  right  to  informa- 
tion upon  matters  not  inquired  about.  Thus,  it  is  held  in 
New  York  that  if  the  insured  answers  truly  all  questions 
put  to  him  without  evasion  or  concealment,  it  is  enough,  and 
it  is  not  necessary  for  him  to  make  any  statement  in  regard 
to  a  habit  not  called  for  by  any  general  or  specific  question, 
and  the  omission  so  to  do  is  not  such  a  concealment  as  avoids 


»  Jones  V.  Provincial  (L.)  Ins.  Co.  8  0.  B.  N.  S.  65 ;   s.  o.  8  Jup.  N.  S.  1004;    26  L.  J. 
C.  P.  272. 

'  Swete  V.  Fairlie,  6  C.  A  P.  1. 
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the  policy.^  The  Court  of  Appeals  say  :*  "  The  only  remain- 
iBg  branch  of  the  charge  singled  out  for  exception  was  the 
instruction,  Hhat  if  Fish  answered  frankly  and  truly  all  the 
questions  put  to  him,  then  there  was  no  concealment.  The 
mere  omission  to  state  matter  not  called  for  by  any  specific 
or  general  question,  would  not  be  a  concealment,  and  would 
not  affect  the  validity  of  the  policy.'  This  was  not  wrong. 
It  may  be  conceded  that  if  the  applicant,  when  a  specific  or 
even  general  question  is  put  to  him,  which  would  elicit  a 
fact  material  to  the  risk,  untruly  stated  or  concealed  the  fact, 
it  would  vitiate  the  policy ;  but  I  know  of  no  case,  in  the 
law  of  life  or  fire  insurance,  in  which  the  insurers,  having 
framed  and  put  to  the  insured,  and  having  had  fuUy  an- 
swered by  him,  a  series  of  questions  calling  for  such  informa- 
tion as  they  desired,  touching  the  subject  insured,  have  been 
discharged  from  their  contract,  because  the  insured  did  not 
go  farther,  and  state  what  was  not  called  for  in  the  interrog- 
atories. As  was  said  by  the  learned  judge  in  the  court 
below  :  '  The  presumption  is,  that  the  insurers  questioned 
the  party,  upon  all  subjects  which  they  deemed  material, 
and  all  which  were  in  contemplation  of  the  parties  at  the 
time,  and  beyond  that,  clearly,  a  party  is  not  bound  to  dis- 
close.' "  Another  judge  says :  "  If  the  defendants  desired 
more  information  respecting  the  habits  of  Fish,  they  should 
have  asked  him  more  specific  questions.  He  was  not  bound 
to  inform  them,  whether  he  ate  or  drank  much  or  little,  or 
how  often  he  did  either,  for  the  reason  he  was  not  inter- 
rogated as  to  such  habits,  and  he  could  not  have  supposed 
the  defendants  desired  information  respecting  the  same,  and 
therefore,  was  not  guilty  of  a  fraudulent  concealment  in  the 
omission  to  give  it." 

§  72.  Answers  must  be  Full. — But  if  a  general  question 
is  put,  calling  for  any  fact  with  which  the  insurers  ought  to 
be  made  acquainted,  as  is  ordinarily  the  case,  a  concealment 


»  Rawls  V.  Am.  Mut.  L.  Ins.  Co.  36  Barb.  367  ;  a.  o.  27  N.  Y.  282. 
*  27  N.  Y.  282. 
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of  a  material  fact  will  avoid  the  policy,  though  such  conceal- 
ment be  the  result  of  accident  or  negligence  and  not  of  de- 
sign, and  though  all  specific  questions  be  fully  answered,  for 
"  it  is  the  duty  of  the  insured  to  disclose  all  material  facts 
within  his  knowledge.  Although  specific  questions,  appli- 
cable to  all  men,  are  proposed  by  the  insurers,  yet  there  may 
be  particular  circumstances,  affecting  the  individual  to  be  in- 
sured, which  are  not  likely  to  be  known  to  the  insurers ;  and 
the  concealment  of  a  material  fact,  when  a  general  question 
is  put  by  the  insurers  at  the  time  of  effecting  the  policy, 
which  would  elicit  that  fact,  will  vitiate  the  policy."  ^  In 
Lindenau  v.  Desborough,*  Lord  Tenterden  says:  "Among 
the  questions  put  by  the  oiBce  to  the  physicians,  I  find  this : 
*  Are  there  any  other  circumstances  within  your  knowledge 
which  the  directors  ought  to  be  acquainted  with  ? '  Now 
this  question  calls  for  a  statement  of  everything  that  any  one 
could  think  material."  The  answers  to  questions,  whether 
special  or  general,  must  be  full  and  fair,  giving  the  whole 
truth.  An  answer  which  is  technically  true,  may  be  in  point 
of  fact  more  deceptive  than  a  direct  falsehood.  Thus  a  per- 
son when  asked  how  old  he  is,  may  state  in  answer  a  num- 
ber of  years  less  than  his  true  age,  and  defeat  the  entire 
object  of  the  inquiry.*  In  Fowkes  v.  Manchester  and  London 
Life  Insurance  Co.  the  insured,  in  reply  to  a  question :  "  Has 
the  life  been  offered  at  any  other  office ;  and  if  so,  has  it  been 
accepted,  and  at  what  rates  ? "  answered,  "  It  has  been  offered 
and  accepted  at  the  ordinary  rates."  The  fact  was  that  he 
had  proposed  his  life  for  insurance  to  one  office,  which  had 
declined  it,  and  had  proposed  it  to  another,  where  he  had 
been  examined  by  one  of  their  medical  officers,  and  pro- 
nounced a  fair  insurable  life.  Cockbum,  C.  J.,  in  leaving  the 
case  to  the  jury,  said :  "  It  is  said  on  the  part  of  the  plaintiffs, 

'  Yose  T.  Eagle  L.  A  Health  Ins.  Co.  6  Cash.  42. 

■  3  C.  A  P.  863;  8.  c.  8  B.  A  0.  686;  8  Mod.  A  Ry.  46. 

*  Cazenoye  y.  Brit.  Eq.  Ass.  Co.  6  C.  B.  N.  S.  48Y ;  Perrins  v.  Mar.  A  Gen.  Trav.  Ins.  Soc.^ 
2  EL  A  El.  817;  Huguenin  v.  Rayley,  6  Taunt.  186;  Smith  v.  iEtna  L.  Ins.  Co.  49  N.  Y. 
211;  6.  0.  2  Ins.  Law  Jour.  116;  Burritt  v.  Saratoga  Co.  Mut.  F.  Ins.  Co.  6  Hill,  186, 191. 
The  facts  in  many  of  the  cases  referred  to  in  this  chapter  are  stated  in  fall  in  another  con> 
section  in  the  next  chapter. 
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that  the  deceased  had  been  proposed  to  two  other  offices,  and 
had  been  accepted  at  one  and  declined  at  the  other.  Even 
if  this  were  so,  however,  did  the  deceased  answer  truly  in 
stating  simply  that  he  had  been  accepted  ?  Was  the  ques- 
tion asked  him  answered  fairly  and  fully,  according  to  its 
obvious  meaning  and  effect  ?  I  rather  think  not ;  but  that 
is  for  you.  Is  it,  however,  the  fact  that  he  had  been  accepted 
at  either  office  ?  The  office  had  not  accepted  him ;  all  that 
appears  is  that  one  of  the  medical  officers  had  examined  him 
and  pronounced  his  life  fairly  insurable.  The  answer  ap- 
pears to  imply  that  he  had  been  accepted  by  the  office^  for 
that  is  the  obvious  meaning  of  the  question.  That,  however,, 
is  for  you."  The  jury  found  that  the  answer  was  untrue,  but 
not  designedly  so,  and  it  was  subsequently  held  that  under 
the  language  of  the  policy,  the  misstatements  must  be  wilful 
to  vitiate  it. 

In  a  recent  case^  it  appeared  that  in  response  to  an 
inquiry  whether  the  life  had  been  proposed  to  or  declined  by 
any  other  office,  and  if  so  its  name,  the  applicant  replied  that 
he  had  t)een  and  still  was  corresponding  with  other  offices,  a& 
the  amount  to  be  insured  was  large.  In  fact,  the  life  had, 
prior  to  that  time,  been  refused  by  eight  offices,  and  before 
the  policy  was  issued,  it  was  refused  by  eight  more.  It  had 
been  accepted  by  one.  Malins,  V.  C,  said :  K  he  knew  he 
had  already  been  refused  by  eight  other  offices,  what  justifi- 
cation Jiad  he  for  the  answer  he  gave?  Did  it  not  imply  that 
he  had  not  been  refused  ?  In  order  to  tell  a  falsehood  it  was 
not  always  necessary  to  use  express  words,  it  might  be  done 
by  implication.  He  must  assume  that  even  had  he  named 
only  one  office  by  whom  the  life  had  been  refused,  this  office 
would  have  required  the  cause  of  such  refusal.  This  showed 
the  necessity  for  fair  and  open  dealing.  Did  not  this  gentle- 
man's answer  mean  that  he  had  not  been  refused,  but  was 
still  in  correspondence,  as  the  amount  was  large.  On  what 
principle  could  he  have  sent  such  an  answer  ?  For  some  time 
he  had  been  rather  impressed  with  the  idea  that  ther^  was 

*  In  re  Gen.  Pro  v.  L.  Ins.  Co.  18  Week.  Rep.  896. 
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enough  here  to  put  the  office  on  its  guard.  He  now  thought 
this  had  been  written  to  avoid  the  truth.  The  eagerness  of 
this  office  to  get  premiums  was  no  excuse  to  the  other  side 
for  suppressing  the  truth.  He  was  bound  to  conclude,  that 
there  was  here  suppression,  and  intentional  suppression  of 
facts  which,  if  known  to  the  office,  would  have  prevented 
them  granting  the  policy.  The  suppression  vitiated  the  con- 
tract. Bennet  v.  Anderson^  was  a  similar  case.  To  the  ques- 
tion whether  the  life  "  had  been  accepted  or  refused  at  any 
other  office,  and  if  accepted,  was  it  at  the  usual  premium,  or 
with  what  addition  ? "  the  answer  was  "  Asylum  and  National 
Office  at  the  usual  premium,"  no  mention  being  made  of  the 
fact  that  he  had  been  refused  by  two  other  offices. 

Where  the  question  called  for  a  statement  as  to  his 
^*  vocation,"  what  it  then  was  and  what  it  had  been,  and  the 
answer  was  "  traveling  agent,"  which  was  true  at  that  time, 
but  was  not  true  as  to  his  past  vocation,  as  he  had  been  a 
painter  and  a  soldier,  it  was  held  ^  that  it  was  false  "  from 
the  clear  and  manifest  failure  to  tell  the  whole  truth."  And 
in  the  same  case,  the  answer  to  a  question  where*  he  had 
been  since  his  birth,  was  "  New  York,"  which  was  true,  but 
he  had  also  been  in  Vii'ginia  in  the  army,  and  this  was  held 
fatal  to  the  policy. 

Where  both  in  the  application  and  the  policy  it  w^as 
warranted  that  the  answers  to  questions  and  the  statements 
made  were  full,  correct  and  true,  and  that  no  circumstance 
was  concealed,  withheld,  or  unmentioned  in  relation  to  the 
past  or  present  state  of  health,  habits  of  life,  or  condition  of 
the  said  party  whose  life  was  assured,  which  might  render 
an  insurance  on  his  life  more  than  usually  hazardous,  or 
which  might  affect  unfavorably  his  prospects  of  life,"  it  was 
held  *  that  a  distinction  was  to  be  taken  between  untruthful 
answers  to  specific  questions  and  the  mere  failure  to  make 
fiill  answers.     Such  failure,  under  these  provisions,  to  defeat 

*  1  Irish  Jurist,  245.  •  Filch  v.  Am.  Pop.  L.  Ins.  Co.  2  N.  Y.  Supreme  R.  217. 

*  Swick  V.  Home  L.  Ins.  Co.  2  Dillon,  160 ;  s.  o.  2  Ins.  Law  Jour.  416.   To  same  eflFect, 
Con  vers  v.  Phoenix  Mut.  L.  Ins.  Co.  6  Chicago  Leg.  News,  144,  U.  S.  Circuit,  Minnesota. 
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the  policy  must  relate  to  some  circumstance  which  might 
render  an  insurance  on  his  life  unusually  hazardous,  or  which 
might  affect  unfavorably  his  prospects  of  life ;  while  an  un- 
truthful or  incorrect  answer  to  the  specific  questions  asked, 
renders  the  policy  absolutely  void,  though  made  in  relation 
to  a  matter  not  material  to  the  risk. 

§  73.  In  Mallory  v.  Travelers'  Insurance  Co.,  the  insured 
was  a  soliciting  agent  of  the  company.  The  policy  was,  by  its 
terms,  to  be  void  "  if  obtained  through  misrepresentation, 
fraud,  or  concealment."  The  company  claimed  that  there 
was  a  concealment  in  the  application,  because  he  omitted  to 
state  the  fact  that  some  twenty  years  previously,  during  a 
sickness,  he  had  been  insane,  and  three  or  four  years  before 
the  insurance,  he  had  been  for  about  three  months  in  a  re- 
treat for  the  insane — ^facts  which,  it  was  argued,  he  must  have 
known  to  be  material,  because  in  verbal  instructions  given 
to  him,  as  agent,  he  was  notified  that  the  company  did  not 
insure  persons  who  had  been  insane.  There  was  no  inquiry 
upon  the  subject  in  the  application ;  but  there  was  a  ques- 
tion, which  was  answered  in  the  negative,  as  to  whether 
there  were  any  circumstances  which  rendered  him  peculiarly 
liable  to  accidents.  The  judge  left  it  to  the  jury  to  say 
whether  there  was  a  concealment  of  any  material  fact,  in- 
structing them  that  if  all  the  questions  put  were  fully  and 
fairly  answered,  it  was  not  a  fraudulent  concealment  to  omit 
to  state  a  fact,  which,  though  material  to  the  risk,  was  not 
called  for  by  any  specific  or  general  question ;  and  also,  that 
if  the  applicant  conformed  to  the  general  rules  of  the  com- 
pany, he  was  to  be  held  to  no  greater  duties  than  any  other 
applicant,  and  that  the  fact  of  his  being  an  agent  of  the 
company,  made  no  difference ;  that,  if  he  did  not  conceal  any 
fact  which  in  his  own  mind  or  opinion,  knowing  the  rules  of 
the  company,  was  material,  and  if  he  was  guilty  of  no  posi- 
tive falsehood,  or  concealment  of  facts  which  was  equivalent 
to  falsehood,  the  policy  was  not  avoided.  On  appeal  to  the 
General  Term,  these  instructions  were  sustained,  the  court 
saying :  "  Although  the  fact  that  the  insured  had  been  in- 
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sane  might,  if  communicated,  have  prevented  the  defendants 
from  accepting  this  particular  risk,  yet  the  evidence  does  not 
show  that  the  attention  of  the  assured  was  called  to  the  sub- 
ject at  the  time  the  application  was  made,  or  the  risk  as- 
sumed, and  there  is  no  evidence  that  the  assured  was  at  that, 
or  at  any  other  time,  aware  that  this  circumstance,  or  any 
other,  rendered  him  peculiarly  liable  to  accidents.  It  was,  it 
is  true,  ascertained  after  his  death,  that  his  heart  waa  not  in 
a  healthy  condition,  but  it  does  not  appear  that  the  deceased 
had  any  knowledge  of  the  disease  appertaining  to  that  organ. 
There  was,  therefore,  no  concealment,  within  the  meaning  of 
the  policy,  of  either  of  these  facts,  whether  the  policy  be 
construed  as  meaning  an  intentional  or  fraudulent  conceal- 
ment, or  otherwise.  To  make  out  any  concealment,  within 
the  meaning  of  the  policy,  it  must  at  least  appear,  with 
reasonable  certainty,  that  the  assured  was  cognizant  of  the 
fact  alleged  to  have  been  concealed,  at  the  time  of  the  alleged 
concealment."  On  appeal,  the  Court  of  Appeals  say :  ^  "  The 
judge  was  right  in  charging  that  if  the  deceased  did  not  conceal 
any  fact  which,  in  his  own  mind,  was  material,  in  making  the 
application,  the  policy  was  not  void.  Cases  cited  by  counsel 
were  cases  where  false  answers  were  given  to  inquiries  made, 
and  have  no  application  to  this  case." 

§  74.  Exceptions.— But  to  these  rules,  respecting  the  non- 
communication and  misrepresentation  of  material  facts,  there 
are  some  exceptions,  namely,  when  the  facts  of  which  the 
knowledge  was  withheld,  or  without  fraud  erroneously  rep- 
resented, came  before  the  execution  of  the  policy,  to  the 
knowledge  of  the  assured,*  and  also  facts  which  the  under- 


*  47  N.  Y.  62.  In  Fowler  t.  Mut  L.  Ins.  Co.  4  Lana.  202,  the  qaestion  was  raised 
bat  not  decided;  whether  an  answer  that  the  death  of  the  father  of  the  Insured  was 
caused  by  drowning,  whereas  the  death  was  suicidal,  was  a  fatal  concealment. 

*  Lindenau  y.  Besborough,  3  C.  <&  P.  863.  It  was  objected  that  a  fact  alleged  to  hare 
been  concealed,  was  in  fact  known  to  the  company,  having  been  communicated  to  them  by 
a  third  party  by  letter.  Lord  Tenterden  says:  "If  that  had  expressly  disclosed  the 
facts  material  to  be  known,  it  might  have  been  a  question  whether  it  was  material  to  tell 
the  office  that  which  they  in  effect  knew  before,  but,  this  letter  containing  no  direct  infor- 
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^writer  ought  to  know,  or  takes  upon  himself  the  knowledge 
of,  or  waives  being  informed  of.^  The  personal  appearance 
and  examination  of  the  assured  does  not,  however,  remove 
the  obligation,  resting  on  the  applicant,  to  communicate  to 
the  insurers  all  the  material  facts  in  his  knowledge.*  It 
seems,  to  be  held  that  if  by  an  answer,  the  company  is  put 
upon  inquiry,  the  matters  directly  connected  therewith  are 
not  concealed.  And  this  is  probably  true,  but  in  such  cases 
it  will  ordinarily  be  found  that  the  result  is  that  some  other 
question  is  not  correctly  answered,  in  which  case  the  policy 
would  for  that  cause  be  rendered  void,  for  if  an  answer  is 
false,  it  is  no  excuse  that  the  insured  gave  the  company  the 
means  of  ascertaining  its  falsity,  if  he  did  not  actually  point 
it  out.  The  company  has  a  right  to  rely  upon  his  warranty  of 
the  truth  of  his  answer.* 

In  a  recent  case  in  New  York,  the  company  alleged  that 
there  was  both  misrepresentation  and  concealment  as  to 
scrofula  being  the  cause  of  the  death  of  the  brother  and 
sister  of  the  insured,  and  it  appeared  that  the  question 
put  was,  "  Have  the  parents,  brothers  or  sisters  of  the 
•  party  been  afflicted  with  insanity,  or  with  pulmonary, 
scrofulous,  or  any  constitutional  disease  ?  "  to  which  the  an- 
swer was  in  the  negative.  The  court  say,  "  If  the  answer 
was  proved  to  be  untrue,  the  plaintiff  was  rightly  nonsuited. 
In  considering  the  question  of  the  truth  of  this  particular 

matioD,  it  is  all  rumor  and  report."  In  Pimm  y.  Lewis,  2  F.  <&  F.  778,  a  case  of  fire  insur- 
ance, it  was  provided  that  the  policy  should  be  void  if  the  assured  should  "  omit  to  com- 
municate any  matter  material  to  be  made  known  to  the  insurers,"  and  it  was  held  that 
this  meant  some  matter  not  only  material,  but  also  unknown  to  the  insurers,  and  it  did 
DOt  apply  to  something  which  it  might  well  be  presumed  was  known  to  them  or  their 
agent."    See  May  ou  Ins.  §  207. 

*  Bunyon,  64.     See  Sweeney  v.  Promoter  L.  Ass.  <fe  Ann.  Co.  14  Irish  Law,  N.  S.  476. 

•Swete  V.  Fairlie,  6  C.  A  P.  1 ;  Lorillard  F.  Ins.  Co.  v.  McCuUock,  21  Ohio,  176; 
Mut  Ben.  L.  Ins.  Co.  v.  Miller,  89  Ind.  475 ;  s.  o.  2  Ins.  Law  Jour.  101. 

'  Phillips,  g  601.  In  Westrop  v.  Bruce,  Batty,  165,  it  was  urged  that  as  the  agent  of 
the  insurer  bad  made  independent  inquiry  as  to  the  matter  misrepresented — the  age  of 
the  insured — and  was  satisfied  with  the  result,  the  misstatement  was  unimportant,  but  the 
court  say :  "  this  is  a  case  id  which  the  party  insuring  had  warranted  the  age  of  the  life 
insured,  and  therefore  the  question  was  not  whether  the  insurer  was  satisfied  with  the 
representation  made,  or  adopted  it,  but  upon  the  fact  of  the  age  as  warranted."  To  same 
effect,  Murphy  v.  Harris,  Batty,  205. 
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answer,  plaintiff 's  answers  to  other  questions  upon  the  same 
subject  must  be  borne  in  mind.  For  if  the  answers  to  other 
questions  informed  defendants  truly  of  the  matters  inquired 
into,  the  answer  in  question  cannot  be  said  to  be  untrue  so  as 
to  avoid  the  policy.  The  question  was  put  to  the  plaintiff 
to  enable  the  company  to  know  whether  insanity,  pulmonary, 
scrofulous,  or  other  constitutional  disease  existed  in  the 
family  of  her  husband.^  If  the  answers  conveyed  to  them 
the  information  that  scrofula  was  a  disease  existing  in  the 
family,  they  had  the  information  they  needed  to  enable  them 
to  determine  the  propriety  of  taking  the  risk.  Plaintiff,  in  an- 
swer to  a  subsequent  question,  told  them  that  her  husband's 
mother  died  of  scrofula.  And  in  answer  to  another  question 
she  told  them  that  her  husband's  sister  died  of  disease  of  the 
blood.  It  seems  to  me  that  when  the  fact  was  disclosed  that 
the  mother  died  of  scrofula,  and  one  of  the  daughters  of  dis- 
ease of  the  blood,  the  existence  of  scrofula  in  the  family  was 
as  clearly  stated  as  if  they  had  been  told  it  was  hereditary."  ■ 

§75.  Waiver  of  Information. — A  waiver  of  the  right  to 
information  as  to  matters  inquired  about  may  be  inferred 
from  the  issuing  a  policy  upon  an  application  in  which  such 
questions  are  left  unanswered.*  But  in  a  Scotch  case  of  life 
insurance,  where  the  judge  at  the  trial  directed  the  jury  to 
consider  whether  a  question,  as  to  the  habits  of  the  insured, 
remained  unanswered,  and  if  so  whether  this  did  not  imply 
a  waiver  or  abandonment  of  the  inquiry  as  to  his  habits,  it 
was  held^  on  appeal  that  he  ought  at  the  same  time  to  have 
instructed  them  that  such  an  implied  abandonment  or  waiver 
did  not  relieve  the  insured  from  making  a  disclosure  of  every 
fact  material  to  be  known. 

§  76.  Company  Chargeable  with  Knowledge  possessed  by  its 
Agent. — A  question  of  great  importance  exists  as  to  how  far 
the  insurer  is  chargeable  with  a  knowledge  of  facts  which  are 

'  Swift  V.  Mass.  Mut.  L.  Ins.  Co.  2  N.  Y.  Supreme  R. 

*  Liberty  Hall  Ass.  Co.  v.  Housatonic  Mut.  F.  Ins.  Co.  1  Gray,  261 ;  Hall  v.  People's 
Mut  F.  Ins.  Co.  6  Gray,  185. 

'  Forbes  v.  Edin.  L.  Ass.  Co.  10  Ct.  of  Sess.  Cas.  461. 
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known  to  his  agent,  though  really  unknown  to  the  principal. 
The  "business  of  life  insurance  is  chiefly  conducted  by  means 
of  agents  scattered  over  the  country,  who  are  paid  usually  by 
a  commission  on  the  premiums  received  through  their  efforts, 
and  who,  therefore,  have  the  strongest  inducement  to  cause  , 
every  application  to  appear  in  as  favorable  a  light  as  possible. 
They  usually  fill  out  the  answers  to  the  questions  contained 
in  the  formal  application,  from  the  verbal  statements  of  the 
applicant,  and  not  unfrequently,  from  carelessness  or  interest, 
either  do  not  put  down  in  full  the  substance  of  what  is 
stated  to  them,  or  soften  down  the  answers  which  their  ex- 
perience tells  them  may  exert  an  unfavorable  effect  upon  the 
acceptance  of  the  application.  The  applicant  frequently 
signs  the  application  thus  filled  up  without  even  reading  it, 
or  if  he  reads  it  and  remarks  any  omission  or  changes  from 
his  verbal  statement,  he  is  not  unfrequently  assured  by  the 
agent  that  it  makes  no  difference,  but  that  it  is  all  the  same 
in  substance.  Sometimes  &  doubt  arises  as  to  the  meaning 
of  the  terms  used  in  the  questions,  such  as  "  spitting  blood," 
or  "  serious  disease,"  and  the  agents  explain  them  in  a  way 
most  favorable  to  the  acceptance  of  the  risk.  Where  such 
things  occur  it  is  important  to  know  whether,  if  it  turns  out 
that  there  is  a  misrepresentation  or  concealment  in  the  appli- 
cation, the  company  can  avail  itself  of  it. 

§  77.  The  earliest  case  of  life  insurance  where  it  was 
attempted  to  charge  the  company  with  the  knowledge  pos- 
sessed by  the  agent,  was  that  of  Vose  v.  Eagle  Life  and 
Health  Insurance  Co.,^  in  which  the  Supreme  Court  of  Mas- 
sachusetts disposed  of  the  question  very  summarily.  There 
was  an  award  to  the  effect  that  though  the  applicant  stated 
that  he  could  not  say  that  he  was  afflicted  with  disease  or 
disorder,  but  was  troubled  with  general  debility,  yet  that  he 
knew  of  symptoms  which  indicated  consumption,  and  had  at 
the  time  reasonable  cause  to  believe  that  he  had  that  disease, 
but  did  not  in  fact  so  believe.     It  also  found  that  so  many 

'  6  Gush.  42.  See  Mut.  Ben.  L.  Ids.  Co.  v.  Miller,  39  Ind.  475  ;  8.  c.  2  Ins.  Law  Jour.  101. 
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of  the  symptoms  of  the  applicant's  disease  were  known  to 
the  agent  of  the  company  before  the  policy  was  made  and 
delivered  as  to  indicate  to  a  man  of  ordinary  intelligence  that 
he  was  laboring  under  disease  of  a  pulmonary  character,  and 
that  the  assent  had  reasonable  cause  to  believe  he  was  so 
affected,  but  the  court  say:^  "The  knowledge  which  the 
award  finds  that  the  defendant's  agent  had  in  regard  to  the 
situation  of  the  insured  cannot  be  material.  The  agent  did 
not  and  could  not  make  the  contract.  He  received  the  appli- 
cation and  forwarded  it  to  the  directors  of  the  company  at 
their  place  of  business,  and  the  contract  and  policy  were 
there  made  and  signed  by  the  officers  of  the  company  wholly 
upon  the  basis  of  the  application,  Avhich  is  expressly  declared, 
both  in  the  application  itself  and  in  the  policy,  to  form  a 
part  of  the  policy.  Both  the  application  and  policy  are  par- 
ticularly explicit  and  strong  in  this  respect." 

§  78.  The  Supreme  Court  of  Iowa  arrived  at  a  different 
conclusion,  holding  expressly  that  knowledge  of  the  untruth 
or  fraudulent  character  of  an  answer  to  a  question  in  an 
application,  communicated  to  an  agent,  while  taking  or  mak- 
ing the  application,  is  in  law  information  given  to  the  com- 
pany, which,  therefore,  cannot  be  allowed  to  say  that  the 
policy  is  void.  The  application  for  the  policy,  which  was  by  a 
wife  on  her  husband's  life,  made  its  statements  and  the  answer 
of  the  insured  and  of  the  physician  and  friend  referred  to  the 
basis  of  the  contract,  and  it  was  agreed  that  if  they  contained 
any  untrue  or  fraudulent  allegation,  the  premiums  paid 
should  be  forfeited ;  while  the  policy  itself  provided  that  it 
should  be  forfeited  if  the  statements  were  in  any  respect  un- 
true. The  agent  of  the  company  sent  another  agent  to  the 
friend  and  the  physician  referred  to,  in  order  to  obtain  an- 
swers to  the  ordinary  questions,  and  in  the  application,  when 
produced  on  the  trial,  they  appeared  as  follows :  "  Are  his 
habits  of  life  temperate  ?  Answer.  I  think  they  are.  Has 
he  always  been  temperate?     Answer.   So  far  as  I  know." 

»  6  Cush.  42. 
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On  the  trial  ^  this  friend  testified,  "  I  looked  over  the  ques- 
tions I  was  requested  to  answer  in  the  application,  and  when 
I  saw  the  questions :  *  Is  he  sober  and  temperate  ? '  and  *  Has 
he  always  been  so  ? '  I  said  to  Mr.  Case,  Mr.  Miller  was 
already  insured  in  the  Equitable,  and  I  had  advised  him  not 
to  surrender  his  policy  in  that  company,  as  it  had  been  nm- 
ning  for  a  number  of  years,  and  if  this  company  was  going 
io  take  a  policy  on  his  life,  I  wanted  them  to  take  him  un- 
derstandingly.  So  far  as  I  was  concerned,  to  the  first  ques- 
tion, *  Is  he  sober  and  temperate  ? '  I  could  answer  '  yes.'  I 
gave  my  reasons  why  I  could  so  answer.  I  had  got  Mr. 
Miller  a  situation  in  my  brother-in-law's  bank,  upon  the  ex- 
press promise  that  he  would  not  drink  any  more ;  that  he 
had  been  perfectly  sober  since  he  had  been  in  the  bank,  and 
I  trusted  he  would  be  so  in  the  future.  That  in  regard  to 
the  next  question :  *  Has  he  always  been  temperate  ? '  I  said 
I  had  known  Mr.  Miller  for  a  period  of  ten  years,  and  during 
that  time  he  had  not  always  been  a  man  of  sober  and  tem- 
perate habits,  but  had  indulged  in  the  use  of  intoxicating 
liquors ;  that  if  I  answered  that  question  at  all,  I  should 
have  to  answer  it,  conscientiously,  and  say,  *  No ; '  to  which 
lie  replied  that  it  was  a  mere  matter  of  form,  and  requested 
me  to  leave  it  blank.  Therefore  I  filled  out  the  answers  in 
the  blanks  to  the  other  questions,  and  signed  my  name. 
Thereupon  Mr.  Case  took  the  application  out  of  my  office, 
and  I  never  saw  it  afterwards  until  it  was  introduced  in  evi- 
dence on  the  former  trial  of  this  cause.  I  never  gave  any- 
body permission  to  fill  the  blank.'  Case  returned  to  the 
agent  with  the  interrogatories,  and  informed  him  '  that  Mr. 
Miller  was  not  insurable,  on  account  of  Mr.  Rogers'  state- 
ment, and  that  the  latter  had  not  filled  the  blank  in  answer 
to  the  question,  *  Has  he  always  been  temperate  ? '  The  an- 
swer, *  so  far  as  I  know,'  to  the  interrogatory,  *  Has  he  always 
been  so  ? '  propounded  to  Rogers,  was  in  the  handwriting  of 
the  agent,  who  testified  that  Rogers  gave  him  permission  to 
so  fill  it.     Dr.  Sprague  also  failed  to  answer  the  question, 

'  Miller  y.  Mut.  Ben.  L.  Ins.  Co.  81  Iowa,  216 ;  b.  o.  1  Ins.  Law  Jour.  25.. 
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*  Has  he  always  been  so  ? '  and  the  evidence  tended  to  prove 
that  the  answer  thereto  was  in  the  handwriting  of  the  agent. 
There  was  no  evidence  that  he  had  any  authority  from 
Sprague  to  so  answer  it.  Among  the  questions  answered  by 
Case,  the  agent,  was  the  following :  *  Do  you  consider  him^ 
from  the  information  you  have,  a  fit  person  to  be  insured^ 
and  do  you  recommend  him  to  the  directors  as  such  ? '  An- 
swer. *  Yes.' "  The  testimony  showed  that  Miller,  for  many 
years  prior  to  the  insurance,  had  been  a  man  of  very  intem- 
perate habits,  and  tended  to  prove  that  his  death  was  caused 
thereby. 

A  verdict  having  been  rendered  for  the  plaintiff  on  a  de- 
fense setting  up  false  statements  in  regard  to  the  habits  of 
the  insured,  and  also  alleging  death  from  intemperance,  an 
appeal  was  taken,  in  deciding  which  the  court  say :  "  This 
assignment  presents  for  our  consideration  this  interesting 
question:  Is  an  insurance  company,  transacting  business 
through  an  agent  having  authority  to  solicit,  make  out  and 
forward  applications  for  insurance,  to  deliver  over  policies 
when  returned,  and  to  collect  and  transmit  premiums,  affected 
by  the  knowledge  acquired  by  such  agent,  when  engaged  in 
procuring  an  application,  and  bound  by  his  acts,  done  at  such 
time  with  respect  thereto  ? "  The  court  then  examine  various 
cases,^  and  say  that  the  judicial  mind  is  rapidly  tending  to  the 
view  that  the  company  is  bound  by  the  knowledge  the  agent 
acquired  in  the  principal's  business.  They  add, "  These  com- 
panies select  their  own  agents,  require  them  to  enter  into  bonds 
for  the  faithful  discharge  of  their  duties,  and  send  them  forth, 
provided  with  blanks  and  clothed  with  all  the  insignia  of 
authority.  If  their  ignorance  or  their  cupidity  leads  them  to 
recommend  improper  risks  it  is  more  in  consonance  with  reason 
that  the  loss  should  be  borne  by  the  company,  than  that  the 

*  Voee  V.  Eagle  L.  <fe  Health  Ins.  Co.  6  Cnali.  42 ;  Smith  v.  Ins.  Co.  24  Penn.  820 ; 
Mitchell  T.  Lycoming  Mut.  (F.)  Ins.  Co.  61  Penn.  402  ;  "Wilson  v.  Conway  F.  Ins.  Co.  4 
B.  I.  141 ;  Lowell  y.  Middlesex  Mut.  F.  Ins.  Co.  8  Gush.  127;  Forbes  v.  Agawam  F.  Ins. 
Co.  9  Cush.  470;  Lee  y.  Howard  (F.)  Ins.  Co.  8  Gray,  588;  Rowley  y.  Empire  (F.)  Ins. 
Co.  86  N.  Y.  560 ;  8.  0.  8  Keyes,  567 ;  Masters  y.  Madison  Co.  Mut.  (F.)  Ins.  Co.  11  Barb^ 
624 ;  Sexton  v.  Montgomery  Co.  Mut.  (F.)  Ins.  Co.  9  Barb.  191 ;  McEwen  y.  Montgomery- 
Co.  Mut.  (F.)  Ins.  Co.  6  Hill,  101;  Anson  y.  Winnesheik  (F.)  Ins.  Co.  28  Iowa,  84. 
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assured  should  be  made  the  victim  of  the  incompetency  or  the 
avarice  of  the  agent.  More  especially  is  this  true,  in  view  of 
the  fact,  that  the  company  has  the  means  of  indemnity  through 
the  "bond  of  the  agent.  Just  principles  of  public  policy  re- 
quire that  these  companies  should  be  held  to  a  strict  degree 
of  responsibility  for  the  acts  of  their  agents.  They  will  thus 
be  led  to  the  exercise  of  greater  circumspection  in  the  selec- 
tion of  agents,"  and  they  conclude,  "  It  follows  that,  in  our 
opinion,  the  court  did  not  err  in  instructing  the  jury  that 
the  defendant  was  bound  by  notice  communicated  to  its 
agents." 

This  decision,  it  will  be  seen,  is  not  made  to  turn  upon 
the  fraudulent  act  of  the  agent  in  filling  up  answers  left 
blank  by  the  physician  and  friend,  but  on  the  fact  that  the 
agent  was  correctly  informed  of  all  the  facts,  and  that  the 
company  was  conclusively  presumed  to  know  all  that  he 
knew  upon  the  matter. 

§  79.  The  Supreme  Court  of  the  United  States  has  recent- 
ly arrived  at  the  same  conclusion.^  It  was  alleged  that  a  false 
answer  was  made  as  to  the  age  of  the  mother  of  the  insured 
at  the  time  of  her  death,  and  as  to  the  disease  of  which  she 
died.  The  application  showed  that  it  was  answered  that  she 
died  at  forty  of  a  fever.  Evidence  was  given  by  defendant 
tending  to  prove  that  she  died  much  younger  of  consumption. 
In  avoidance  of  this,  plaintiff  was  permitted  to  prove  that 
the  agent  of  the  insurance  company,  who  took  down  the  an- 
swers of  the  applicant  and  his  wife  to  all  the  interrogatories, 
was  told  by  both  of  them' that  they  knew  nothing  about  the 
cause  of  the  mother's  death  or  her  age  at  the  time ;  that  the  wife 
was  too  young  to  know  or  remember  anything  about  it,  and  the 
husband  had  never  known  her ;  but  that  there  was  present 
at  the  time  the  agent  was  taking  the  application,  an  old 
woman,  who  said  she  had  knowledge  on  that  subject,  and 
that  the  agent  questioned  her  for  himself,  and  from  what  she 


'  Union  Mut.  L.  Ins.  Co.  v.  Wilkinson,  18  Wal.  222 ;  s.  c.  1  Ins.  Law  Jour.  607 ;  s.  c. 
below,  2  Dillon,  670. 
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told  him  he  filled  in  the  answer  which  was  alleged  to  be  un- 
true, without  its  truth  being  aflSrmed  or  assented  to  by 
plaintiff  or  the  wife.  The  jury  found  this  in  their  special 
verdict,  and  also  that  the  moth  er  died  at  the  age  of  twenty- 
three  years,  and  did  not  die  of  consumption.  The  husband 
and  wife  had  all  been  slaves,  and  it  was  found  that  the 
applicant  did  not  know,  when  the  application  was  signed, 
how  the  answer  to  this  question  had  been  filled  in.  The 
court  instructed  the  juiy  that  if  the  applicant  did  not  know 
at  what  age  her  mother  died,  and  did  not  state  it,  and  de- 
clined to  state  it,  and  that  her  age  was  inserted  by  the  agent 
oipon  statements  made  to  him  by  others  in  answer  to  inquiries 
he  made  of  them,  an  d  upon  the  strength  of  his  own  judgment 
based  upon  data  thus  obtained,  it  was  no  defense  to  the 
action  to  show  that  the  agent  was  mistaken,  and  that  the 
mother  died  at  the  age  of  twenty-three  years.  To  the  introduc- 
tion of  oral  testimony  regarding  the  action  of  the  agent,  and 
to  the  instructions  of  the  court  on  that  subject  the  defend- 
ant excepted,  and  assigned  the  ruling  of  the  court  as  en'or,  on 
the  ground  that  it  permitted  the  written  contract  to  be 
contradicted  and  varied  by  parol  testimony. 

In  giving  their  decision,  the  Supreme  Court  say :  "  The 
written  instrument  does  not  always  represent  the  intention 
of  both  parties,  and  sometimes  it  fails  to  do  so  as  to  either ; 
and  where  this  has  been  the  result  of  accident,  or  mistake, 
or  fraud,  the  principle  has  been  long  recognized,  that  under 
proper  circumstances,  and  in  an  appropriate  proceeding,  the 
instrument  may  be  set  aside  or  reformed,  as  best  suits  the 
purposes  of  justice.  This  rule  of  evidence  adopted  by  the 
courts  as  a  protection  against  fraud  and  false  swearing, 
would,  as  was  said  in  regard  to  the  analogous  rule  known  as 
the  statute  of  frauds,  become  the  instrument  of  the  very 
fraud  it  was  intended  to  prevent,  if  there  did  not  exist  some 
authority  to  correct  the  universality  of  its  application.  It  is 
upon  this  principle  that  courts  of  equity  proceed  in  giving 
the  relief  just  indicated;  and  though  the  courts,  in  a  common- 
law  action,  may  be  more  circumscribed  in  the  freedom  with 
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which  they  inquire  into  the  origin  of  written  agreements-^ 
such  an  inquiry  is  not  always  forbidden  by  the  mere  fact 
that  the  party's  name  has  been  signed  to  the  writing  oflfered 
in  evidence  against  him.  In  the  case  before  us  a  paper  is 
offered  in  evidence  against  the  plaintiff,  containing  a  repre- 
sentation concerning  a  matter  material  to  the  contract  on 
which  the  suit  is  brought,  and  it  is  not  denied  that  he  signed 
the  instiiiment,  and  that  the  representation  is  untrue.  But 
the  parol  testimony  makes  it  clear  beyond  a  question,  that 
this  party  did  not  intend  to  make  that  representation  when 
he  signed  the  paper,  and  did  not  know  he  was  doing  so,  and^ 
in  fact,  had  refused  to  make  any  statement  on  that  subject. 
If  the  writing  containing  this  representation  had  been  pre- 
pared and  signed  by  the  plaintiff,  in  his  application  for  a 
policy  of  insurance  on  the  life  of  his  wife,  and  if  the  repre- 
sentation complained  of  had  been  inserted  by  himself,  or  by 
some  one  who  was  his  agent  alone  in  the  matter,  and  for- 
warded to  the  principal  office  of  the  defendant  corporation, 
and  acted  upon  as  true  by  the  officers  of  the  company,  it  is 
easy  to  see  that  justice  would  authorize  them  to  hold  him  to 
the  truth  of  the  statement,  and  that  as  they  had  no  part  ia 
the  mistake  which  he  made,  or  in  the  making  of  the  instru- 
ment which  did  not  truly  represent  what  he  intended,  he^ 
should  not,  after  the  event,  be  permitted  to  show  his  owife 
mistake  or  carelessness  to  the  prejudice  of  the  corporation^ 
"  If,  however,  we  suppose  the  party  making  the  insurance- 
to  have  been  an  individual,  and  to  have  been  present  when 
the  application  was  signed,  and  soliciting  the  assured  to  make 
the  contract  of  insurance,  and  that  the  insurer  himself  wrote 
out  all  these  representations,  and  was  told  by  the  plaintiff 
and  his  wife  that  they  knew  nothing  at  all  of  this  particular 
subject  of  inquiry,  and  that  they  refused  to  make  any  state- 
ment about  it,  and  yet  knowing  all  this,  wrote  the  represen- 
tation to  suit  himself,  it  is  equally  clear  that  for  the  insurer 
to  insist  that  the  policy  is  void  because  it  contains  this  state- 
ment, would  be  an  act  of  bad  faith,  and  of  the  grossest 
injustice  and  dishonesty.     And  the  reason  for  this  is  that 
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the  representation  was  not  the  statement  of  the  plaintiflT, 
and  that  the  defendant  knew  it  was  not  when  he  made  the 
contract ;  and  that  it  was  made  by  defendant,  who  procured 
plain tiflf's  signature  thereto.  It  is  in  precisely  such  cases  as 
this  that  courts  of  law  in  njodem  times  have  introduced  the 
doctrine  of  equitable  estoppels,  or  as  it  is  sometimes  called, 
estoppels  in  pais.  The  principle  is,  that  where  one  party  has 
by  his  representations  or  his  conduct  induced  the  other  party 
to  a  transaction  to  give  him  an  advantage,  which  it  would 
be  against  equity  and  good  conscience  for  him  to  assert, 
he  would  not  in  a  court  of  justice  be  permitted  to  avail 
himself  of  that  advantage.  And  although  the  cases  to 
which  this  principle  is  to  be  applied  are  not  as  well  defined 
as  could  be  wished,  the  general  doctrine  is  well  understood 
and  is  applied  by  courts  of  law  as  well  as  equity,  where  the 
technical  advantage  thus  obtained  is  set  up  and  relied  on  to 
defeat  the  ends  of  justice  or  establish  a  dishonest  claim.  It 
has  been  applied  to  the  precise  class  of  cases  of  the  one  be- 
fore us  in  numerous  well  considered  judgments  by  the  courts 
of  this  country.  ^  Indeed,  the  doctrine  is  so  well  understood 
and  so  often  enforced  that,  if  in  the  transaction  we  are  now 
considering.  Ball,  the  insurance  agent,  who  made  out  the  ap- 
plication, had  been  in  fact  the  underwriter  of  the  policy,  no 
one  would  doubt  its  applicability  to  the  present  case.  Yet 
the  proposition  admits  of  as  little  doubt  that  if  Ball  was  the 
agent  of  the  insurance  company,  and  not  of  the  plaintiff,  in 
what  he  did  in  filling  up  the  application,  the  company  must 
be  held  to  stand  just  as  he  would  if  he  were  the  principal. 
*  *  "  It  is  obvious  that  the  soundness  of  the  court's  instruc- 
tions must  be  tested  mainly  by  the  answer  to  be  given  to 
the  question.  Whose  agent  was  Ball  in  filling  up  the  appli- 
cation? *  *  It  is  not  to  be  denied  that  the  application, 
logically  considered,  is  the  work  of  the  assured,  and  if  left 
to  himself  or  to  such  assistance  as  he  might  select,  the  per- 


*  They  cite  Plumb  v.  Cattaraugus  Ins.  Co.  18  N.  Y.  892;  Rowley  v.  Empire  Ins.  Co. 
86  N.  Y.  550;  Woodbury  Saving  Bank  v.  Charter  Oak  Ins.  Co.  81  Conn.  626;  Combs  v. 
Hannibal  F.  A  M.  Ins.  Co.  43  Mo.  148. 
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son  SO  selected  would  be  his  agent,  and  lie  alone  would  be 
responsible.  On  the  other  hand,  it  is  well  known,  so  well 
that  no  court  would  be  justified  in  shutting  its  eyes  to  it, 
that  insurance  companies  organized  under  the  laws  of  one 
State,  and  having  in  that  State  their  principal  business  office, 
send  these  agents  all  over  the  land,  with  directions  to  solicit 
and  procure  applications  for  policies,  furnishing  them  with 
printed  arguments  in  favor  of  the  value  and  necessity  of  life 
insurance,  and  of  the  special  advantages  of  the  corporation 
which  the  agent  represents.  They  pay  these  agents  large 
commissions  on  the  premiums  thus  obtained,  and  the  policies 
are  delivered  at  their  .hands  to  the  assured.  The  agents  are 
stimulated  by  letters  and  instructions  to  activity  in  procur- 
ing contracts,  and  the  party,  who  is  in  this  manner  induced 
to  take  out  a  policy,  rarely  sees  or  knows  anything  about 
the  company  or  its  officers  by  whom  it  is  issued,  but  looks 
to  and  relies  upon  the  agent,  who  has  persuaded  him  to 
effect  insurance,  as  the  full  and  complete  representative  of  the 
-company  in  all  that  is  said  or  done  in  making  the  contract. 
Has  he  not  a  right  to  so  regard  him  ?  It  is  quite  true  that 
the  reports  of  judicial  decisions  are  filled  with  the  efforts  of 
these  companies,  by  their  counsel,  to  establish  the  doctrine 
that  they  can  do  all  this  and  yet  limit  their  responsibility 
for  the  acts  of  these  agents  to  the  simple  receipt  of  the  pre- 
mium and  delivery  of  the  policy,  the  argument  being  that,  as 
to  all  other  acts  of  the  agent,  he  is  the  agent  of  the  assured. 
This  proposition  is  not  without  support  in  some  of  the  earlier 
decisions  on  the  subject ;  and,  at  a  time  when  insurance  com- 
panies waited  for  parties  to  come  to  them  to  seek  assurance, 
or  to  forward  application  on  their  own  motion,  the  doctrine 
had  a  reasonable  foundation  to  rest  upon.  But  to  apply  such 
a  doctrine,  in  its  full  force,  to  the  system  of  selling  policies 
through  agents,  which  we  have  described,  would  be  a  snare 
and  a  delusion,  leading,  as  it  has  done  in  numerous  instances, 
to  the  grossest  frauds,  of  which  the  insurance  corporations  re- 
ceive the  benefiits,  and  the  parties  supposing  themselves  in- 
sured are  the  victims.    The  tendency  of  the  modern  decisions 
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in  this  countiy  is  steadily  in  the  opposite  direction.  *  *  *  * 
In  the  fifth  edition  of  American  Leading  Cases,^  after  a 
full  consideration  of  the  authorities,  it  is  said  that,  *  by  the 
interested  or  officious  zeal  of  the  agents  employed  by  the  in- 
surance companies  in  the  wish  to  outbid  each  other  and  pro- 
cure custctoers,  they  not  unfrequently  mislead  the  insured, 
by  a  false  or  erroneous  statement  of  what  the  application 
should  contain,  or,  taking  the  preparation  of  it  into  their  own 
hands,  procure  his  signature  by  an  assurance  that  it  is 
properly  drawn  and  will  meet  the  requirements  of  the  policy. 
The  better  opinion  seems  to  be  that,  when  this  course  is  pur- 
sued, the  description  of  the  risk  should,  though  nominally 
proceeding  from  the  insured,  be  regarded  as  the  act  of  the 
insurers.'  The  modem  decisions  fully  sustain  this  proposi- 
tion, and  they  seem  to  us  founded  in  reason  and  justice,  and 
meet  our  entire  approval.  This  principle  does  not  admit 
oral  testimony  to  vary  or  contradict  that  which  is  in  writing, 
but  it  goes  upon  the  idea  that  the  writing  offered  in  evidence 
was  not  the  instrument  of  the  party  whose  name  is  signed  to 
it ;  that  it  was  procured  under  such  circumstances  by  the 
other  side  as  estops  that  side  from  using  it  or  relying  on  its 
contents — not  that  it  may  be  contradicted  by  oral  testimony, 
but  that  it  may  be  shown  by  such  testimony  that  it  cannot  be 
lawftiUy  used  against  the  party  whose  name  is  signed  to  it." 

§  SO.  Company  Estopped  from  Defending. — There  is  a 
series  of  comparatively  recent  cases  upon  fire  insurance,  in 
which  the  doctrine  of  estoppel  has  been  applied  against  the . 
insurer.^  These  cases,  with  others,  will  be  fully  examined 
in  discussing  the  question  of  agency.  It  is  sufficient  here  to 
call  attention  to  the  point  which  they  decide.  As  stated  by 
FuUerton,  J.,*  the  case  first  cited  "  goes  the  whole  length  of 

»  Vol  2,  p.  917. 

"  Plumb  V.  Cattaraugus  Co.  Mut.  (F.)  Ins.  Co.  18  N.  Y.  892;  Rowley  v.  Empire  (F.> 
Ins.  Co.  86  N.  Y.  550;  Geib  v.  Internat.  F.  Ins.  Co.  1  Dillon.  443;  Comm.  F.  Ins.  Co. 
V.  Ives,  56  111.  408;  North  Am.  Ins.  Co.  v.  Thorp,  22  Mich.  146;  Comm.  (F.)  Ins.  Co.  t. 
Spankneble,  62  HI.  63 ;  McBride  v.  Republic  F.  Ins.  Co.  80  Wise.  662. 

•  Rowley  v.  Empire  (F.)  Ins.  Co.  36  N.  Y.  660;  a.  a  3  Keyes,  657.  See  as  to  thla 
case,  Le  Roy  y.  Market  F.  Ins.  Co.  46  N.  Y.  80. 
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establishing  the  doctrine,  that  although  an  application  for 
insurance  contains  a  false  statement  as  to  a  naaterial  matter, 
the  writing  must  still  be  held  to  express  the  contract  be- 
tween the  parties,  and  that  neither  party  can  insist  that  the 
contract  is  other  than  what  the  writing  expresses,  provided 
such  false  statement  is  chargeable  to  the  agent  of  the  com- 
pany in  making  the  survey  and  filling  up  the  application^ 
while  acting  within  the  line  of  his  duty."  And  in  the 
case  last  cited,  the  same  judge  says :  "  I  repeat,  that  in 
performing  these  preliminary  labors,  the  agent  is  engaged  in 
'  taking  the  application,'  which  is  strictly  within  his  duty, 
and  the  principal  should  be  held  responsible  for  any  error 
he  may  commit,  especially  when  the  error  consists  in  record- 
ing a  false  statement  over  the  signature  of  a  confiding  ap- 
plicant, which  it  is  claimed  vitiates  the  whole  contract." 

It  has  also  been  held  that  a  misrepresentation,  made 
where  the  agent  of  the  company  who  received  the  applica- 
tion knows  the  true  condition  of  things,  does  not  avoid  the 
policy,  on  the  principle  that  the  knowledge  of  the  agent  is 
the  knowledge  of  the  principal.*  So  where  something  was 
unintentionally  omitted  from  the  application,  and  the  agent 
on  being  informed  of  it  said  it  would  make  no  difference.® 
So  also  if  the  company  depends  upon  its  own  knowledge  of 
the  facts.^ 

§  81.  These  cases,  and  other  similar  ones,  establish  as 
the  rule  that  if  the  applicant  correctly  states  the  facts,  but 

'  Foot  V.  ^tna  L.  Ins.  Co.  4  Daly,  285  ;  Swick  v.  Home  L.  Ina.  Co.  2  Dillon,  160;  s.  o. 
2  Ins.  Law  Jonr.  415  ;  Roth  v.  City  (F.)  Ins.  Co.  6  McLean,  824  ;  Campbell  v.  M.  A  F. 
F.  Ins.  Co.  87  N.  H.  85;  Clark  v.  Union  Mat  F.  Ins.  Co.  40  N.  H.  888;  Howard  F. 
Ins,  Co.  V.  Brnner,  28  Penn.  60;  Peoria  M.  «fe  F.  Ins.  Co.  v.  Hall,  12  Mich.  202;  Atlan- 
tic (F.)  Ins.  Co.  V.  Wright,  22  III  462;  N.  E.  F.  <fe  M.  Ins.  Co.  v.  Schettler,  38  111.  166; 
Meadowcraft;  v.  Standard  F.  Ins.  Co.  61  Penn.  91;  Hartford  Prot.  (F.)  Ins.  Co.  y. 
Harmer,  2  Ohio  State,  452 ;  .£tna  Live  Stock  F.  A  L.  Ins.  Co.  y.  Olmstead,  21  Mich. 
246;  Comm.  F.  Ins.  Co.  t.  Spankneble,  52  111.  68;  Keith  v.  Globe  (L.)  Ins.  Co.  52  IIU 
618 ;  Contra :  Lowell  v.  Middlesex  Mut  F.  Ins.  Co.  8  Cush.  127 ;  Lee  v.  Howard  (F.) 
Ids.  Co.  8  Gray,  588 ;  Smith  v.  (F.)  Ins.  Co.  24  Penn.  820.  In  the  latter  case  the  as- 
sared  knew  of  the  false  statement.    See  also  Wilson  v.  Conway  F.  Ins.  Co.  4  R.  I.  141. 

»  F.  «fe  M.  Ins.  Co.  V.  Chesnut,  60  111.  111. 

■  Cumb.  VaL  Mut.  Prot.  Co.  v.  Schell,  29  Penn.  81 ;  Comm.  F.  Ins.  Co.  v.  Ives,  66  HL 
408. 
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the  agent  records  them  wrongly  in  an  application  subse- 
quently signed  by  the  insured,  the  company  cannot  avail  it- 
self, in  defense  of  an  action  on  the  policy,  of  any  alleged 
misrepresentation  or  concealment  in  the  application  as  to  the 
facts  so  made  known  to  the  agent ;  in  other  words,  the  com- 
pany cannot  show  for  the  purpose  of  avoiding  the  policy, 
that  in  these  respects  the  facts  were  different  from  what  the 
application  states.^  And  it  makes  no  difference  in  such  case 
that  the  application  expressly  provides  that  the  agent  is  the 
agent  of  the  applicant  and  not  of  the  company.* 

§  82.  The  Rule  upon  Principle. — Irrespective  of  these  de- 
-cisions  it  would  have  seemed  that,  upon  principle,  the  sound 
rule  would  be  that  the  insured  should  be  bound  by  his 
written  application,  that  if  he  signs  it,  no  matter  who  fills  it 
up,  he  shall  be  bound  by  all  the  statements  it  contains,  un- 
less some  device  is  resorted  to  so  as  to  prevent  his  knowing 
its  contents,  and  if  it  omits  anything  which  he  may  hav^ 
stated  to  the  agent,  he  should  be  chargeable  with  that  omis- 
sion, for  he  understands  that  the  written  application  contains 
the  only  information  that  the  company  will  really  receive.^ 
Of  course  if  by  any  device  or  assurances  the  agent  prevents 
him  from  reading  his  application  before  he  signs  it,  the 
company  may  fairly  be  held  liable.  An  error  or  misrepre- 
sentation, committed  by  the  agent  in  explaining  the  terms 
used  in  the  application,  may  properly  be  held  chargeable  to 
the  company,  for  being  the  agent  to  procure  the  completed 
application,  he  is  acting  within  the  scope  of  his  powers  in 
explaining  the  meaning  of  the  terms  used  by  the  company 
in  its  questions.*    In  any  case,  therefore,  where  the  language 

^  Woodbury  Sayings  Bank  <fe  Build.  Ass  y.  Charter  Oak  F.  &  M.  Ins.  Co.  81  Conn. 
61 Y;  Bebee  v.  Hartford  Co.  Mut.  F.  Ins.  Co.  25  Conn.  61;  Malleable  Iron  Works  v. 
Phoiniz  (F.)  Ins.  Co.  25  Conn.  465 ;  Conabs  y.  Hannibal  Sayings  i  (F.)  Ins.  Co.  43 
Mo.  148;  Franklin  y.  Atlantic  F.  Ins.  Co.  42  Mo.  456. 

•  Comm.  F.  Ins.  Co.  y.  lyes,  56  111.  408 ;  and  see  Union  Mat  L.  Ins.  Co.  v.  Wilkin- 
son, 13  Wall.  22^;  s.  c.  1  Ins.  Law  Jour.  607. 

"  Geib  y.  Internat.  F.  Ins.  Co.  1  Dillon,  448. 

*  Malleable  Iron  Works  y.  Phoenix  (F.)  Ins.  Co.  26  Conn.  465;  Swick  y.  Home  L. 
Ins.  Co.  2  Dillon,  160 ;  s.  c.  2  Ins.  Law  Jour.  416. 
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is  reasonably  capable  of  more  than  one  meaning,  the  com- 
pany should  be  estopped  from  denying  that  they  used  it  in 
the  sense  stated  by  the  agenjt.^  ,The  case  of  an  omission  of 
some  statement,  made  by  the  medical  attendant  or  a  friend 
referred  to,  presents  another  phase  of  the  same  matter,  in  re- 
lation to  which  still  other  considerations  may  perhaps  be 
presented.  Sotne  companies  so  frame  their  applications  that 
the  applicant  is  made  to  state,  not  only  that  he  knows  its 
contents,  but  that  the  company  is  not  to  be  held  chargeable 
with  any  knowledge  not  contained  in  it,  or  conveyed  to  it 
in  writing  by  or  on  behalf  of  the  applicant.  Where  this  is 
done,  the  questions  we  have  been  considering  cannot  arise.* 

If  the  agent  of  the  assured  commits  a  fraud  in  procuring 
the  policy,  the  assured  is  chargeable  with  such  knowledge ;  he 
cannot  retain  the  benefit  of  the  fraud,  and  be  relieved  from 
the  consequences  of  the  fraudulent  means  by  which  it  was 
obtained,  and  if  in  such  case  the  agent  of  the  company  is 
a  party  to  the  fraud,  the  company  is  not  chargeable  with  the 
knowledge  possessed  by  him  nor  responsible  for  his  acts. 
The  rule  which  charges  the  principal  with  what  the  agent 
knows  is  for  the  protection  of  an  innocent  third  person,  and 
not  for  those  who  use  the  agent  to  ftirther  their  own  frauds 
upon  the  principal.^ 

§  83.  Where  Application  is  Fraudulently  Changed  by  Agents. 
— Another  class  of  cases  has  arisen  in  practice,  though  none 
has  been  the  siAject  of  any  reported  judicial  decision,*  in 
which  the  agent  is  guilty  of  actual  fraud,  by  changing  the 
application  after  it  is  signed.  In  such  cases  there  should  be 
little  difficulty  in  holding  the  company  bound.     One  or  the 

'  Woodbnry  Saving  Bank  A  Bnild.  Ass.  ▼.  Charter  Oak  F.  <k  M.  Ins.  Qo.  81  Conn.  617 ; 
lialleable  Iron  Works  y.  Phoenix  (F.)  Ins.  Co.  26  Conn.  466 ;  Combs  v.  Hannibal  Say.  it 
(F.)  Ins.  Co.  48  Mo.  148. 

*  Chase  y.  Hamilton  (F.)  Ins.  Co.  20  N.  Y.  62 ;  Loehner  y.  Home  Mat.  F.  Ins.  Co. 
11  Mo.  247. 

'  Nat  L.  Ins.  Co.  y.  Minck,  N.  Y.  Court  of  Appeals,  2  Ins.  Law  Jour.  820 ;  reyersing 
a.  o.  6  Lans.  100;  Smith  y.  Ins.  Co.  24  Penn.  820. 

*  As  already  stated,  ante,  §  78,  though  Miller  y.  Mat.  Be.n.  L.  Ins.  Co.  presented  this 
point,  the  decision  was  not  based  upon  it. 


124  LAW  OF  LIFE   INSURANCE.  [§  84. 

other  party  is  to  be  a  loser,  and  tlie  party  whose  agent  com- 
mits the  fraud  should,  both  in  law  and  in  equity,  be  that 
party.  In  its  practical  results  this  would  almost  necessarily 
be  the  case.  The  insured  sues  upon  the  policy,  and  the  com- 
pany defends  on  the  ground  of  misrepresentation  in  the 
application.  On  the  trial  it  produces  the  paper  received  by 
it  from  its  agent,  but  the  assured  objects  that  it  is  not  his  ap- 
plication, and  that  he  is  not  bound  by  its  statements.  The 
only  answer  that  the  company  can  make,  is  that  it  is  the  ap- 
plication upon  which  it  issued  the  policy,  but  that  is  no  legal 
answer,  for  the  reason  that  there  was  no  necessity  for  any 
formal  application.  The  company  might  have  issued  the 
policy  without  any  application  at  all,^  and  though  it  may  be 
bound  by  the  application  it  .had  before  it,  it  does  not  follow 
that  the  assured  is  to  be  considered  bound  by  a  paper  of 
whose  existence  he  had  no  knowledge.  It  can  hardly  be 
said,  that  by  accepting  the  policy  under  the  belief  that  it  was 
issued  by  the  company  after  receiving  the  application  actually 
signed  by  him,  he  is  bound  by  the  other  paper  which  really 
reached  the  company.*  The  only  other  ground  on  which  the 
company  could  claim  to  be  relieved  from  liability  would  be 
on  some  objection  based  on  the  ground  that  there  was  no 
actual  contract,  the  minds  of  the  parties  not  having  met. 
But  that  doctrine  can  hardly  be  applied  to  such  a  case.  The 
minds  of  the  parties  have  in  fact  met  on  the  contract.  The 
company  has  issued  the  policy,  and  the  insured  has  accepted 
it.  At  most,  the  minds  have  not  met  upon  one  of  the  in- 
ducements to  the  contract,  unless  indeed  the  doctrine  that 
the  application  is  a  part  of  the  contract  can  be  successfully 
invoked. 

§  84.  Misrepresentation  or  Concealment  by  Referee. — ^The 
eflfect  of  a  misrepresentation  or  concealment  by  a  person 
other  than  the  person  by  whom,  or  for  whose  benefit,  the 
insurance  is  obtained,  has  been  a  frequent  subject  of  discus- 

*  Bloke  V.  Exchange  Mut.  F,  Idb.  Co.  12  Gray,  265 ;  Newman  v.  Springfield  F.  A  M, 
Ins.  Co,  2  Ins.  Law  Jour.  682 ;  Clinton  v.  Hope  (F.)  Ins.  Co.  1  Ins.  Law  Jow.  486. 
■  But  see  Draper  v.  Charter  Oak  F.  Ins.  Co.  2  Allen,  569. 
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sion.  It  is  presented  where  a  person  seeking  insurance  on 
his  own  life  refers  the  company  to  a  physician  or  Mend,  and 
one  or  both  of  them  is  guilty  of  a  misrepresentation  or  con- 
cealment. It  is  also  presented  where  a  person  seeking  to 
procure  insurance  on  the  life  of  a  third  person  refers  the  com- 
pany to  that  person,  and  he  in  like  manner  is  guilty  of  mis- 
representation or  concealment.  A  series  of  early  English 
cases  have  usually  been  cited  as  deciding  that  the  person 
thus  referred  to  became  thereby  the  agent  of  the  applicant, 
in  such  sense  that  any  false  statement  made  by  him  had  the 
same  effect  in  vitiating  the  contract  as  if  made  by  the  appli- 
cant. But  in  a  recent  case^  these  decisions  have  been  reex- 
amined, and  an  attempt  made  to  show  that  they  do  not  in- 
volve such  a  conclusion. 

§  85.  The  earliest  of  these  cases  is  Maynard  v.  Rhode.* 
The  form  of  policy  does  not  appear  in  the  report  of  the  case. 
It  was  an  insurance  upon  the  life  of  a  third  person  by  an 
annuity  creditor,  and  the  third  person  misrepresented  a  ma- 
terial fact  by  not  stating  correctly  the  name  of  the  last  attend- 
ing physician,  and  by  saying  he  had  had  no  serious  illness. 
It  does  not  appear  that  the  question  of  agency  was  argued 
by  the  counsel,  the  fact  being  apparently  assumed.  Lord 
CampbelP  says,  "it  was  regarded  as  a  conditional  policy, 
and  therefore  the  untrue  representation  by  the  ^  life '  of  a  fact 
of  which  the  assured  was  not  cognizant  was  taken  to  have 
been  incorporated  in  the  policy ; "  but  this  hardly  disposes  of 
the  case,  for  Abbott,  C.  J.,  expressly  stated  in  his  charge  to 
the  jury,  that,  "though  the  party  here  was  an  annuity  cred- 
itor of  Col.  Lyon,  yet,  if  he  allowed  the  Colonel  to  make  these 
representations  when  the  policy  was  effected,  he  is  bound  by 
them ;  and,  however  hard  it  may  be  on  the  plaintiff,  the  rules 
of  law  must  be  adhered  to."  And  in  the  report  in  Dowling 
and  Ryland,  it  appears  that  in  the  charge  to  the  jury  they 
were   directly  told   that  the  plaintiff  was  bound  by  Col. 

» WheeltoQ  v.  Hardisty,  8  E.  A  B.  232;  s.  c.  8  Jur.  N.  S.  1169;  6  lb.  14;  26  L.  J.  Q. 
B.  266;  27  R).  241. 

M  C.  <k  P.  860;  s.  o.  6  D.  <fe  R.  266.  ■  Wheelton  v.  Hardisty,  ubi  supra. 
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Lyon's  misrepresentation,  tliougli  he  himself  was  not  privy 
to  the  falsehood ;  and  this  charge  was  approved  on  appeal. 
It  appears,  though  it  is  not  stated  in  the  report  of  the  case, 
that  Lyon  was  sent,  by  the  assured  to  the  office  of  the  com- 
pany, at  the  time  he  gave  the  false  statement ;  and  the  declar 
ration  alleged  as  part  of  the  consideration  of  the  contract 
that  the  statement  made  by  Lyon  was  true.^ 

§  86.     In  Linden au  v.  Desbofough  *  the  insurance  was 
upon  the  life  of  a  third  person,  but  the  question  of  agency 
does  not  seem  to   have  been   raised,  and  Lord  Campbell 
points  out  ^  that  the  misrepresentation,  which  was  as  to  the 
health  and  habits  of  the  insured,  was  of  a  fact  within  the 
knowledge  of  the  assured.      The  declaration  contained  an 
averment  of  compliance  with  all  the  terms  of  the  contract* 
Lord   Campbell    also    says,    correctly,*^   that    in    Swete   v. 
Fairlie,®  the  question  was  upon  the  materiality  of  the  repre- 
sentation or  concealment,  but  he  omits  to  say  that  Denman, 
C.  J.,  remarks :    "  I  confess  that  I  entertained  at  first  con- 
siderable doubts  whether    a  third  person,  not  having  any 
interest  in  the  immediate  cause,  could  by  any  misrepresenta- 
tion injure  the  party  making  the  insurance.     I  will  not  give 
any  opinion  on  that  point  here ;    it  may  very  fitly  be  con- 
sidered elsewhere."     Another  case  usually  referred  to,  upon 
this  question,  is  that  of  Morrison  v.  Muspratt,''  but  the  report 
does  not  show  the  form  of  the  policy,  and  the  point  does  not 
seem  to  have  been  discussed.     It  can,  therefore,  as  said  by 
Lord  Campbell,®  "  have  little  weight  as  to  the  question  we 
have  now  to  determine."     Huckman  v.  Femie*  presented 
the  question  more  distinctly,  though  there  was  a  question  of 
pleading  involved.     It  was  a  case  where  a  husband  obtained 
insurance  upon  his  wife's  life.     She,  on  examination  by  the 
company,  answered  the  questions  put  to  her,  but  concealed 

'  See  Everett  y.  Desborougb,  5  Bing.  503,  512.     See,  as  to  this  case,  6  Irish  Law,  159. 

»  8  B.  <fe  C.  686 ;  8.  a  3  C.  <fe.  P.  853;  3  M.  &  R.  45. 

'  Wheelton  v.  Hardisty,  ubi  supra.  *  Hayes,  891. 

*  Wheelton  v.  Hardisty,  ubi  supra,  •  6  C.  A  P.  1.  M  Bing.  60. 

*  Wheelton  v.  Hardisty,  ubi  supra,  •  3  M.  <k  W.  506  ;  8.  c.  2  Jur,  444. 
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* 

material  matters  whicli  were  not,  in  point  of  fact,  known  ta 
her  husband.  In  the  course  of  the  argument  Lord  Abinger 
says :  "  She  was  not  sent  to  effect  the  policy ;  she  was  merely 
sent  for  the  purpose  of  answering  the  questions  put  to  her 
at  the  office.  If  she  had  been  sent  to  effect  the  policy,  she 
would  then  be  the  agent  of  the  husband  for  that  purpose, 
and  any  concealment  by  her  would  have  been  concealment 
by  him,  and  would  have  vitiated  the  policy."  And  in  de- 
ciding the  case,  he  repeats  the  same  views,  saying :  "  It  was 
contended  by  Mr.  Crowder,  on  behalf  of  the  defendant,  that 
the  wife  of  the  plaintiff  was  for  that  purpose  the  agent  of  the 
husband,  and  that  the  knowledge  of  the  wife  ought  to  be 
considered  the  knowledge  of  the  husband ;  the  jury  found 
that  the  husband  did  not  know  the  facts  which  were  supposed 
to  be  material.  Now,  of  course,  if  the  wife  had  been  the 
general  agent  going  to  effect  this  policy  for  her  husband,  it 
would  be  like  any  other  iagent  going  to  effect  a  policy  for  his 
principal,  whose  knowledge  might  be  considered  the  knowl- 
edge of  his  principal  for  the  purpose  of  effecting  the  policy. 
But  in  this  case  the  wife  was  not  the  agent  of  the  husband 
for  the  purpose  of  effecting  the  policy ;  she  was  no  otherwise 
his  agent  than  to  answer  particular  questions,  such  as  the 
company  might  choose  to  ask  of  her ;  and  she  was  only  to 
answer  questions  which  they  were  to  put ;  and  if  they  had 
put  to  her  any  questions  of  a  kind  calculated  to  elicit  a  par- 
ticular fact  said  to  be  concealed,  it  might  be  questioned  then 
whether  or  no  she  was  not  his  agent  for  that  purpose.  But 
no  such  question  was  put ;  it  was  said  she  knew  of  certain  ill- 
nesses she  had  had  before,  and  concealed  that  fact ;  however, 
she  gave  general  answers  to  printed  questions ;  and  we  think 
the  meaning  of  the  plea,  therefore,  is,  what  the  jury  have  found 
it  to  be,  that  the  husband  himself  had  no  knowledge,  and  it 
cannot  be  considered  to  be  ah  allegation  that  the  plaintiff 
through  his  agent  had  knowledge.  The  effect  of  the  plea  is, 
that  the  husband  had  personal  knowledge ;  the  jury  have  found 
that  he  had  no  knowledge."     Lord  Campbell  ^  disposes  of  this 

*  Wheelton  t.  Hardisty,  ubi  svpra. 
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<;ase  by  saying,  that,  notliing  is  laid  down  in  it  to  strengthen 
the  doctrine  that  where  the  policy  is  in  the  form  it  was  in 
Wheelton  v.  Hardisty,  "  the  assured  acting  with  good  faith 
can  be  prejudiced  by  what  is  said  or  concealed  by  the  ^  life ' 
or  the  referees." 

§  87.  Lord  Campbell  is  compelled  to  admit  that  the 
marginal  note  in  Everett  v.  Desborough,^  "  certainly  does  lay 
down  in  the  most  general  and  unqualified  terms,  that  in  an 
insurance  upon  the  life  of  another,  the  life  injured,  if  applied 
to  for  information,  is,  in  giving  such  information,  impliedly 
the  agent  of  the  party  insuring,  who  is  bound  by  his  state- 
ments and  must  suffer,  if  they  are  false,  although  he  is  unac- 
quainted with  the  life  insured."  But  he  seeks  to  limit  the 
force  of  this  by  saying,  that  the  policy  was  an  Atlas  policy, 
containing  a  clause,  "  ^vhereby  the  assured  expressly  takes 
upon  himself  to  guarantee  the  truth  of  what  the  '  life,'  or  the 
referees  have  said,"  and  that  the  language  of  the  judges  must 
be  taken  in  reference  to  that  clause  or  condition, "  and,  if  they 
could  be  supposed  to  have  overlooked  it,  the  authority  of 
their  decision  cannot  be  considered  very  high."  The  fact  as 
to  the  form  of  the  policy  is  as  stated  by  Lord  Campbell ;  but 
none  of  the  judges,  except  Burroughs,  J.,  in  their  opinions 
place  their  decision  in  any  degree  upon  any  peculiarity  of  form. 
Best,  C.  J.,  says :  "  I  think  we  may  decide  this  point  on  the 
general  rule  of  law,  that  the  principal  is  responsible  for  any 
representations  made  by  his  agent  relating  to  the  business  in 
hand.  For  has  not  the  plaintiff,  the  assured,  made  JVIr.  House 
his  agent  for  the  purpose  of  this  insurance  ?  When  Mr.  Lye 
applies  to  the  plaintiff,  the  plaintiff  says:  *I  can  give  no  ac- 
count ;  you  must  go  and  inquire  who  was  Mr.  House's  medical 
attendant.'  And  who  could  give  him  the  best  account  ?  To 
whom  should  he  go  ?  Who  could  give  him  direct  and  satis- 
factory information  on  the  subject  but  Mr.  House  ?  Then 
the  assured  must  have  known  of  the  statement  signed  by 
Lye,  because   Lye  swears  that  he  showed  him  the  paper, 

'  6  Bing*.  503.    The  policy  made  the  conditions  on  the  back  the  basis  of  the  contract, 
and  one  of  these  was  for  a  reference  to  the  usual  medical  attendant    Uayes,  391. 
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and  that  the  other  said :  *  I  dare  say  it  is  all  correct.'  He  either 
did  know  it,  or  might  have  known  it, which  as  far  as  regards  his 
responsibility,  is  the  same  thing  as  if  he  did  know  it.  *  *  By 
suffering  that  paper  to  be  handed  in,  he  adopts  that  reference, 
and  makes  Mr.  House  his  agent,  for  the  purpose  of  making  the 
reference."  Park,  J.,  says :  "  Was  it  not  then,  of  course,  that 
the  plaintiff  who  made  the  reference  to  this  very  man,  be- 
cause he  was  the  person  who  could  give  the  best  information, 
should  be  bound  by  the  representations  House  made  con- 
<5eming  himself?  "  Gaselee,  J.,  says:  "It  has  been  said  he 
was  not  the  agent  of  the  plaintiff.  The  plaintiff  said  to  Lye, 
^  Do  you  make  the  necessary  inquiries,  and  I  will  sign  the 
paper.'  Now  it  appears  to  me,  that  when  that  is  coupled 
with  what  passed  afterwards,  viz..  Lye's  coming  and  begin- 
ning to  read  over  the  declaration,  and  to  state  what  was  in  it, 
when  the  plaintiff  cut  him  short,  and  said  he  took  it  for  granted 
it  was  right,  that  it  does  constitute  House  the  agent  of 
the  plaintiff,  and  that  he  is  bound  by  the  misrepresentation 
of  such  agent." 

§  88.  The  only  other  case  is  Rawlins  v.  Desborough,  ^ 
where  it  was  stated  in  the  charge  to  the  jury  that  the  doc- 
trine, "  that  the  party  whose  life  was  insured  was  the  general 
agent  of  the  assured,  and  that  the  latter  was  responsible  for 
all  the  acts  of  such  party  connected  with  the  insurance,  had 
been  greatly  overstrained.  He  is  to  answer  all  questions 
put  to  him,  and  if  he  answers  them  falsely  that  will  vitiate 
the  policy.  Or  even  if,  without  being  distinctly  interrogated 
as  to  his  habits,  the  jury  thought  that  he  was  aware  of  them, 
and  knowing  their  importance,  studiously  concealed  them 
from  the  insurers,"  they  were  to  find  a  verdict  for  the  de- 
fendant. "  But  the  mere  non-communication  of  his  habits  of 
life,  by  the  party  whose  life  was  insured,  would  not  in  itself 
vitiate  the  insurance,  even  though  those  habits  were  in  the 
opinion  of  the  jury  such  as  tended  to  shorten  life."  Lord 
Campbell  says  of  this  case,  that  being  an  Atlas  Company 
policy,  he  presumes  it  contained  the  usual  condition  inserted 

>  2  Mood.  &  Rob.  828. 
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by  that  company,  that,  if  the  declaration  is  not  in  all  respects 
true,- the  policy  will  be  forfeited,  and  that  it  turned  mainly 
upon  these  matters.  The  repoi*ters,  in  a  note  which  Lord 
Campbell  describes  as  "  able,"  elaborately  examine  the  de- 
cisions made  prior  to  that  time.  In  the  course  of  the  note 
they  say :  "  It  might  as  well  be  contended  that  when  a  serv- 
ant, applying  to  be  hired,  is  asked  for  the  name  of  his  former 
employer  and  gives  it  truly,  such  former  employer  is  to  be 
considered  the  agent  of  the  servant.  It  seems  a  more  natural 
and  just  conclusion  to  hold  that  in  both  instances  the  referee 
is  a  middleman,  the  agent  of  neither  party,  but  himself  liable 
to  the  consequences  of  any  falsehood  of  which  he  may  be 
guilty.  *  *  The  more  reasonable  rule  to  belaid  down  would 
appear  to  be  this — that  the  party  whose  life  is  insured 
is  to  be  considered  the  agent  of  the  assured,  for  the  pur- 
pose of  answering  all  such  questions  as  are  put  to  him, 
and  of  communicating  to  the  insurers  such  facts  within  his 
knowledge  as  he  at  the  time  believes  to  be  material.  *  *  On 
the  whole  therefore  it  is  apprehended,  that  there  is  no  decis- 
ion of  the  courts  inconsistent  with  the  opinion  *  *  that  the 
party  whose  life  is  insured  is  only  the  agent  of  the  assured, 
for  the  purpose  of  answering  such  questions  as  shall  be  put 
to  him  by  the  insurers,  and  that  his  non-communication  of  a 
material  fact  as  to  which  they  do  not  question  him,  will  only 
vitiate  the  policy  if  he  knew  of  that  fact,  and  believed  it  to 
be  material." 

§  89.  In  the  recent  case  of  Wheel  ton  v.  Hardisty,^  after 
a  review  of  the  prior  decisions,  the  doctrine  hitherto  sup- 
posed to  be  laid  down  in  them  is  in  a  great  measure  modified. 
In  that  case,  insurance  was  procured  upon  the  life  of  a  third 
person,  and  it  was  stated  in  the  policy  that  "  the  said  asso- 
ciation had  thereupon  undertaken  the  proposed  assurance, 
subject  to  the  terms  and  conditions  therein  and  thereunder 
expressed;"  the  proposal  referred  to  the  answers  of  his 
ordinary  medical  attendant  and  a  friend,  rendered  to  another 

'  8E.  AB.  282;  fl.c.   8  Jup.  N.  S.  1169;  6  lb.  14;  26  L.  J.  Q.  B.  265 ;    27  lb.  241. 
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company,  and  added,  "  we  believe  the  above  particulars  and 
statements  are  true,"  but  the  jury  found  that  the  statements 
were  untrue,  and  that  there  was  fraud  on  the  part  of  the 
medical  attendant  and  friend,  but  none  on  the  part  of  the 
plaintiflFs.  The  defendants  had  also  communicated  directly 
with  the  person  whose  life  was  insured.  The  Exchequer 
Chamber  held,  in  agreement  with  the  Queen's  Bench,  that  the 
doctor  and  friend  were  not  the  agents  of  the  assured  so  as  to 
make  their  fraud,  misrepresentation  or  concealment,  that  of 
the  assured.  Bramwell,  B.  says,  "  Fraud  on  the  part  of  the 
person  effecting  the  assurance,  or  of  his  agent,  of  course  avoids 
the  policy,  but  I  cannot  see  how  the  mere  fraud  of  some 
third  party  can  have  that  effect,  unless  there  be  an  express 
condition  between  the  contracting  parties  to  that  effect ; " 
and  Campbell,  C.  J.,  says:  "It  has  been  very  powerfully 
argued  before  us,  that  the  person  whose  life  is  to  be  insured 
(as  he  is  usually  called  the  '  life'),  and  the  referees  are  always 
to  be  considered,  if  not  the  agents  of  the  assured  to  effect 
the  policy,  at  least  the  agents  of  the  assured  in  giving  answers 
to  all  material  questions  which  may  be  put  to  them  respect- 
ing the  matters  to  which  they  may  properly  be  interrogated. 
Although  this  doctrine  has  some  sanction  from  language 
which  has  been  used  by  the  judges,  it  seems  to  me  to  be  con- 
trary to  principle,  and  the  decisions  cited  in  support  of  it 
admit  of  an  explanation  which  leaves  me  at  liberty  to  con- 
demn it.  A  policy  may  no  doubt  be  framed,  which  shall 
make  the  assured  liable  for  any  material  misrepresentation 
or  concealment  by  the  '  life  '  or  the  referees ;  but  what  we 
have  to  consider  is,  whether,  where  the  policy  contains  no 
express  condition  for  this  purpose,  and  is  made  on  a  declara- 
tion by  the  assured  that  they  believe  the  statements  of  the 
*  life '  and  the  referees  to  be  true,  the  *  life '  and  the  referees 
are  still  the  agents  of  the  assured  in  the  manner  contended 
for.  In  the  first  place,  it  seems  rather  strange,  if  they  are  em- 
ployed, not  in  any  respect  to  negotiate  or  to  effect  the  insur- 
ance, but  only  to  give  information  as  to  facts  exclusively 
known  to  themselves,  they  should  be  denominated  agents. 


132  LAW  OF   LIFE   INSURANCE.  [§  89. 

It  often  happens  that  the  assured  have  never  seen  the  *  life,' 
and  are  wholly  unacquainted  with  the  state  of  his  health  and 
with  his  habits.  But  an  agent  is  supposed  to  do  what  could 
be  done  by  the  principal,  were  the  principal  present.  A 
more  serious  objection  arises  from  the  consideration  that  this 
doctrine  would  entirely  prevent  a  life  policy  from  being  a 
security  on  which  a  man  could  safely  rely  as  a  provision  for 
his  family,  however  honestly  and  however  prudently  he  may 
have  acted  when  the  policy  was  effected.  But,  the  assurer 
and  assured  being  equally  ignorant  of  material  facts  to  in- 
fluence their  contract,  if  the  assurer  asks  for  information,  and 
the  assured  does  his  best  to  put  the  assurer  in  a  situation  to 
obtain  the  information,  and  to  form  his  own  opinion  as  to 
whether  the  information  is  sincere,  can  it  be  permitted,  where 
the  assurer,  without  any  blame  being  imputable  to  the  as- 
sured, has  allowed  himself  to  be  deceived,  that  he  shall  be 
able  to  say  to  the  assured,  *  you  warranted  all  the  informa- 
tion I  received  to  be  true ;  and  having  received  your  premiums 
for  many  years,  now  the  life  drops,  I  tell  you  I  was  incau- 
tious, and  the  policy  I  gave  you  is  a  nullity.'  The  vherriTna 
fidea  is  to  be  observed  with  respect  to  life  insurances  as  well 
as  marine  insurances.  The  assured  is  always  bound,  not  only 
to  make  a  true  answer  to  the  questions  put  to  him,  but  spon- 
taneously to  disclose  any  fact  exclusively  within  his  knowl- 
edge, which  it  is  material  for  the  assurer  to  know ;  and  any 
fraud  by  an  agent  employed  to  effect  the  insurance  is  the 
fraud  of  the  principal ;  but  there  is  no  analogy  between  the 
statements  of  the  '  life '  or  the  referees,  in  the  negotiation  of  a 
life  insurance,  and  the  statements  of  an  insurance  broker  to 
underwriters,  by  which  he  induces  them  to  subscribe  the 
policy." 

Erie,  J.,  says :  "  We  quite  agree  with  the  rul^,  that  the 
fraud  of  the  agent  who  maJces  the  contrdct  is  the  fraud  of  the 
principal;  but  we  cannot  regard  the  fraudulent  parties  in 
the  present  case  as  the  parties  intrusted  to  make  the  contract, 
or  to  represent  the  plaintiffs  in  so  doing.  It  is  not  necessary 
to  say  to  what  extent  such  parties  may  be  treated,  in  some 
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cases,  as  the  agent  of  the  party  insuring ;  in  cases  where  the 
representations  of  the  referees  are  made  the  basis  of  the 
policy,  the  answers  of  the  referees  are  binding  on  the  assured, 
so  as  to  make  the  falsehood  of  their  representations  an 
answer  to  an  action  on  the  policy ;  but  here,  considering  that 
the  parties  insuring  were  only  required  to  state  their  belief 
as  to  the  matters  now  under  discussion,  and  that  the  life  and 
referees  were  acting  really  in  fraud  both  of  the  plaintiffs 
and  defendants,  and  that  they  were  not  at  aU  in  the  capacity 
of  persons  negotiating  the  contract,  we  can  see  no  pretence 
to  make  them  the  agents  of  the  parties  insuring,  so  as  to 
make  their  fraud  that  of  the  plaintiffs." 

§  90.  With  reference  to  the  last  case  it  is  to  be  observed 
that  much  of  what  was  said,  was  not  in  fact  necessary  to  the 
decision  of  the  point  there  involved,  for  the  language  of  the 
application  only  expressed  a  belief  that  the  untrue  state- 
ments were  correct,  and  there  was  no  dispute  that  such  was 
in  good  faith,  the  belief  of  the  applicant.  It  seems,  as  the 
result  of  this  examination  of  the  English  cases,  that  the 
courts  have,  at  various  times,  been  led  to  lay  down  or 
assume  as  law,  that  the  referee  was  the  agent  of  the  appli- 
cant in  broader  terms  than  they  are  now  disposed  to  admit, 
and  that  they  have  greatly  qualified  their  former  views  upon 
this  subject,  though  they  have  not  in  terms  overruled  the 
earlier  cases. 

In  Ireland  it  is  held  *  that  the  answers  of  persons  to 
whom  an  insurance  company  may  be  referred  for  information, 
are  binding  only  so  far  as  it  was  agreed,  that  they  should  be 
questioned ;  while  in  Scotland  it  was  held  *  that  the  person 
whose  life  is  insured,  is  the  agent  of  the  assured,  who  is 
bound  to  know  what  the  insured  knew. 

§  91.  In  considering  the  question,  Bunyon  says:'  "The 
position  that  the  referees,  and  particularly  the  person  whose 
life  is  proposed  for  insurance,  are  the  agents  ^7*0  tanto  of  the 

>  Rose  V.  Star  Ins.  Co.  2  Irish  Jurist  0.  S.  206. 

*  Forbes  y.  EdiDbarffh  L.  Ass.  Co.  10  Ct.  of  Sess.  Cas.  461 ;  s.  o.  7  Fac.  CoL  S61. 

•  P.  86. 
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proposer,  is  not  without  some  foundation  of  natural  justice, 
since  the  latter  especially  is  usually  interested  in  obtaining 
the  policy,  and  all,  iri  practice,  give  the  most  favorable 
answers  which  they  conscientiously  can  to  facilitate  its  issue. 
They  therefore  do  in  a  certain  sense  act,  and  consider  them- 
selves to  act,  on  behalf  of  the  proposer.  On  the  other  hand, 
it  is  urged  that  all  that  the  latter  can  do  is  to  refer  to  those 
persons  best  qualified  to  give  information,  and  that  it  is  the 
business  of  the  insurance  office  to  test  the  evidence  offered, 
and  that  it  is  unjust  to  hold  the  pr  oposer  accountable,  either 
for  negligence  on  the  part  of  the  office,  or  frauds  on  the  part 
of  the  referees,  of  which  he  was  wholly  innocent.  While 
the  earlier  cases  already  referred  to,  upheld  the  former  view, 
the  contrary  has  now  been  decided  in  a  recent  leading  case, 
and  that  with  such  unanimity  on  the  part  of  the  judges, 
both  in  the  Exchequer  Chamber  and  in  the  court  below,  as 
to  have  definitely  overruled  the  former  authorities." 

§  92.  In  this  country  the  question  does  not  seem  to  have 
been  raised  in  any  case  of  life  insurance  except  in  New 
York,  though  it  has  been  assumed  elsewhere  that  the  appli- 
cant is  bound  by  the  answers  of  the  referee,  who  is  treated  as 
his  agent.  In  Rawls  v.  The  American  Mutual  Life  Insurance 
Co.,^  one  Marsh  had  been  referred  to  by  the  applicant  as  an 
acquaintance  to  whom  the  company  could  apply  for  informa- 
tion, and  the  question  was  presented  as  to  the  efiect  of  Marsh's 
statement.  The  court  say,  though  this  question  of  agency 
does  not  appear  to  have  been  expressly  discussed  :  "  the  ex- 
ception to  that  part  of  the  charge  in  which  the  jury  were  in- 
structed that  the  statement  of  Marsh  was  not  a  warranty, 
was  not  well  taken.  This  statement  was  not  so  referred  to 
in-  the  policy  as  to  become  a  part  of  it,  or  be  made  a  war- 
ranty. The  policy,  in  terms,  states  that  it  was  issued  upon 
the  faith  of  certain  statements  and  representations,  dated  July 
15th,  1853,  and  on  file,  respecting  the  life,  health,  and  medi- 
cal history  of  Fish.     These  were  the  statements  of  Fish  and 

»  27  N.  Y.  282. 


f  92.]    REPRESENTATION  AND  CONCEALMENT  BY  REFEREE.      135 

Dr.  Shipman.     Marsh's  statement  was  made  on  the  16th  of 
July,  1853,  and  there  was  no  reference  to  it  in  the  application 
of  Fish,  nor  did  either  Fish  or  the  plaintiff  procure  it  to 
be  made,  or  know  anything  of  the  contents  of  the  paper. 
It  seems  that  it  was  a  rule  of  the  company  to  require  of  the 
person  applying  for  insurance  a  reference  to  some  third  per- 
son from  whom  information  might  be  obtained  respecting  his 
general  health  and  habits  of  life.     In  this  case  Fish  referred  to 
Marsh,  and  Holmes,  the  agent  of  the  company,  procured  the 
statement  of  the  latter,  and  forwarded  it,  with  the  other 
papers,  to  the  office  in  Connecticut.     The  statement  was  not 
made  as  a  part  of  the  application  of  Fish,  or  the  plaintiff, 
nor  was  such  application  based  upon  it.     It  not  being  fur- 
nished by  the  plaintiff  or  Fish,  nor  the  application  based 
upon  it,  it  was  not  their  statement,  and   hence  not  their 
warranty.     A  statement  which  the  plaintiff  did  not  furnish 
or  rely  upon,  and  of  the  nature  of  which  he  had  no  knowledge, 
cannot  be  converted  by  the  defendants  into  a  waiTanty  to 
defeat  the  policy,  although  they  may  have  been  to  some  ex- 
tent influenced  by  such  statement  in  issuing 'it.      The  court 
went  quite  far  enough  in  instructing  the  jury,  in  substance, 
that   as  Marsh  had  been  referred  to  as  an  acquaintance  of 
Fish,  the  plaintiff  would  be  responsible  for  the  truth  and 
honesty  of  his   statements,   and  if  in    point  of  fact    they 
were    untrue,   whether  such    untruth  originated   in   fraud 
or  mere  negligence  or  want  of  recollection,  it  would  avoid 
the  policy,"      In  Smith  v.  -/Etna  Life  Insurance  Co.,^  the 
court   say:    "The   defendants   very  properly  relied   upon 
the  answers   and   statements  contained  in  the  application. 
There  were  not  required  to  call  for  more  full  and  explicit  an- 
-swers.     They  had  the  right  to  regard  the  certificate  of  the 
physician  as  the   statement   of  the  applicant,  so  far  as  it 
related  to  the  question  which  the  applicant  referred  to  him, 
And  they  had  also  a  right  to  assume  that  the  applicant  had 
acquainted  the  physician  with  all  the  facts  material  to  that 
inquiry  before  the  certificate  was  made." 

'  6  Lans.  545.     Affirmed,  49  N.  Y.  211 ;  8.  o.  2  Ins.  Law  Joup.  116.     See,  also.  Miller 
T.  Mat  Ben.  L.  Ins.  Co.  81  Iowa,  216 ;  s.  o.  1  Ins.  Law  Jour.  25. 
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§  93.  In  a  case  where  an  insurance  company  brought  its 
action  to  recover  back  money  which  it  paid  on  a  policy, 
and  where  the  court  applied  to  the  case  rules  different  from 
those  which  they  would  have  applied,  if  the  action  had  been 
by  the  insured  against  the  company,  it  appeared,  as  the  court 
say,*  that  "  Previous  to  the  delivery  of  the  policy  *  *  to  the 
defendant  Wager,  Frisbie,  whose  life  was  insured  for  Wager, 
made  and  signed  a  declaration  that  he  had  not  been  afflicted 
with  (among  other  things)  *  spitting  of  blood,'  and  was  not 
then  afflicted  with  any  disorder  which  tends  to  the  shorten- 
ing of  life.  The  defendant  also  signed  a  declaration  that 
Frisbie  had  not  been  afflicted  with  ^  spitting  of  blood,'  and 
that  he  was  not  then  afflicted  with  any  disorder  which 
tends  to  the  shortening  of  life,  to  his  knowledge.  The  pol- 
icy itself  referred  to  this  declaration  made  by  Wager,  and 
provided  that  if  the  same  should  be  found  in  any  respect  un- 
true, then  the  policy  should  be  null  and  void.  *  *  It  does 
not  appear  that  *  *  the  declaration  made  and  signed  by 
Frisbie,  was,  by  any  stipulation  or  provision  of  the  policy, 
incorporated  in  il,  and  made  a  warranty.  Without  reference 
to  the  declaration  made  by  Wager,  made  a  part  of  the  policy 
by  the  proviso,  in  an  action  on  the  policy  by  Wager  to  re- 
cover the  sum  insured,  Frisbie,  in  making  his  representations 
as  to  health,  &c.,would  have  been  deemed  the  agent  of  Wager ; 
and  the  question  would  have  been  whether  he  (Frisbie)  had 
misrepresented,  or  had  omitted  to  communicate  aoyTnaterial 
fact  within  his  knowledge  as  to  his  health.  The  question 
would  not  have  been  a  question  of  fraud ;  but  only,  1st, 
whether  there  had  been  any  misrepresentation  or  conceal- 
ment ;  and,  2d,  whether  the  fact  misrepresented  or  concealed 
was  material*  *  Of  course,  if  a  misrepresentation  of  a  ma- 
terial fact  by  Frisbie  had  been  fraudulently  made,  the  policy 
would  then  also  have  been  void — not  because  Frisbie  would 
have  been  deemed  the  agent  of  Wager  in  committing  the  fraud^ 
but  because  he  was  his  agent  in  making  the  false  affirmation 
as  to  a  fact  material  to  the  risk,  without  reference  to  Frisbie'a 

*  Mut.  L.  Ina.  Co.  v.  Wager,  21  Barb.  864,  868. 
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fraud.  Fraud  implies  knowledge ;  and  Frisbie  could  not  be 
deemed  the  agent  of  Wager  in  committing  the  fraud,  without 
proof  of  knowledge  or  preconcert  on  the  part  of  Wager.  One 
may  be  civilly  legally  responsible  for  the  fraudulent  pretences 
or  acts  of  his  agent,  without  being  morally  guilty  of  his  fraud. 
*  *  When,  therefore,  Judge  Mitchell  charged  the  jury  that 
*in  a  suit  by  the  defendant  against  the  company  (on  the 
policy)  Frisbie  might  be  considered  the  agent  of  the  defendant,, 
so  that  whatever  Frisbie  knew,  of  himself,  would  be  deemed 
as  known  by  defendant,'  he  was  strictly  correct ;  unless  the 
insertion  of  the  words,  Ho  my  knowledge,'  in  the  defendant's 
declaration,  made  this  case  an  exception ;  and  then  such  hy- 
pothetical portion  of  his  charge  represented  the  rights  of  the 
company  more  favorably  than  these  qualifying  words  per- 
mitted." 

§  94.  It  would  seem  upon  principle  that  if  an  applicant 
for  insurance  refers  the  company  to  some  third  person,  under 
such  circumstances  as  to  show  that  he  intends  the  company 
to  obtain  from  such  person  certain  information,  he  makes 
that  person  his  agent,  so  far  as  relates  to  such  information, 
and  is  bound  by  his  answers.  Thus,  if  the  question  is, 
"  Name  some  acquaintance  to  whom  we  can  apply  for  inform- 
ation with  reference  to  yourself,"  it  would  seem  that  by  nam- 
ing such  a  person  he  makes  him  his  agent  in  giving  such  in- 
formation. But  a  mere  stating,  in  reply  to  a  question,  that 
a  person  named  is  his  medical  attendant,  does  not  in  any  way 
make  the  latter  his  agent.  There  should  be  something  in 
the  nature  of  an  express  or  implied  authority  to  apply  to  the 
person  named,  and  that  authority  is  not  to  be  found  in  the 
mere  giving  of  a  name  in  reply  to  a  question,  unless  that  ques- 
tion is  so  framed  as  to  indicate  an  intention  to  apply  to  the 
thii'd  person. 

§  9  p.  As  to  Concealment^  Policy  speaks  from  Date  of  Issue. — 

The  obligation  of  the  applicant  to  make  a  fiill  disclosure,  con 
Jinues  down  to  the  time  of  the  completion  of  the  contract,  and 
therefore,  if  after  the  representation  is  actually  made  a  mate- 
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rial  change  occurs  before  the  contract  is  consummated,  it  is 
the  duty  of  the  parties  to  inform  the  company.^  In  such  case 
the  party  cannot  be  said  to  have  made  any  false  representa- 
tion if  his  statement  was  true  when  he  made  it,  but  he  is 
chargeable  with  a  fatal  concealment,  if  he  allows  the  policy 
to  be  issued  w^ithout  reporting  the  change.  Thus  in  Traill 
V.  Baring,^  the  company  applied  to  another  to  reinsure  a  part 
of  the  risk  on  a  life  which  the  first  company  had  taken,  stat- 
ing that  they  intended  to  retain  the  balance,  a  statement 
which  was  then  correct.  But  before  the  second  company  had 
concluded  its  agreement,  the  first  company  had  changed  its 
mind,  and  reinsured  the  remainder  of  the  risk  elsewhere,  and 
it  was  held  that  the  second  company  was  not  liable  on  its 
contract.  It  was  shown  to  be  the  custom  and  understanding 
that  the  original  company  retaixied  a  portion  of  the  risk,  and 
that  the  reinsuring  company,  relying  upon  this,  dispenses  with 
the  usual  medical  examination.  The  court  lay  dow^n  the  law 
broadly,  that  if  a  person  makes  a  representation  which  is  cal- 
culated to  induce  another  to  assume  a  particular  liability, 
and  the  circumstances  are  afterwards,  before  the  liability  is 
assumed,  so  altered  to  the  knowledge  of  the  person  making 
the  representation,  that  the  alteration  might  affect  the  course 
of  conduct  of  the  person  to  whom  the  representation  was 
made,  it  is  the  imperative  duty  of  the  person  who  made  the 
representation,  to  communicate  to  the  person  to  whom  he 
made  it,  the  alteration  of  these  circumstances,  and  a  court 
of  equity  will  not  hold  the  person  to  whom  he  made  the  re- 
presentations to  be  bound  by  any  contract  entered  into  on 
the  faith  thereof,  unless  such  a  communication  has  been  made. 
In  another  case  ^  it  appeared  that  in  July,  a  negotiation 
was  opened  for. an  insurance  upon  life  in  the  plaintiff's 
company,  and  a  declaration  was  signed  as  to  health,  with  a 

'  Schwarz  v.  Germania  L.  Ins.  Co.  18  Minn.  448 ;  s.  c.  2  Ins.  Law  Jour.  449. 

»  4  Giflf.  486  ;  8.  c.  83  L.  J.  Oh.  621 ;  10  Jur.  N.  S.  87 ;  12  W.  R.  884;  9  L.  T.  N.  S. 
908 ;  and  on  appeal,  10  Jur.  N.  S.  8*77 ;  12  W.  R.  678 ;  10  L.  T.  N.  S.  216.  The  acccpt- 
ABce  by  the  second  company  was :  "  This  office  will  join  you  in  the  risk,  <&c." 

•  British  Eq.  Ins.  Co.  v.  Great  West.  R.  R.  Co.  38  L.  J.  Ch.  132;  s.  c.  17  W.  R.  48 ; 
19  L.  T.  N.  S.  476.' 
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reference  to  the  usual  medical  attendant  of  the  insured,  who 
certified  that  he  was  in  good  health.  The  insured  was  also 
required  to  state  who  was  "  his  latest,  if  other  than  his 
usual,  medical  attendant."  He  was  examined  by  the  com- 
pany's physicians  and  accepted  as  a  first  class  life,  but  at 
an  advanced  premium,  on  account  of  his  excessive  corpulence ; 
but  in  the  letter  accepting  the  proposal,  and  in  the  receipt 
given  for  the  first  premium,  it  was  provided  that  if  any 
change  had  taken  place  in  the  health  of  the  assured,  since 
the  date  of  the  medical  examination,  it  should  render  the 
policy  void.  In  August,  pending  the  completion  of  the 
contract,  he  consulted  another  physician,  who  discovered 
that  he  was  in  a  dangerous  state  of  health  and  suffering 
from  disease  of  the  kidneys,  and  who  warned  him  that  care 
and  abstinence  from  stimulants  were  necessary.  The  insured 
did  not  communicate  this  to  .the  company,  but  paid  the 
premium,  and  took  the  policy  in  September,  and  died  eight 
months  afterwards  of  the  disease  of  the  kidneys.  It  was 
held  that  the  requirement  to  disclose  his  latest  medical 
attendant,  was  a  continuing  one  up  to  the  date  of  the 
completion  of  the  contract,  and  that  the  non-communication 
of  his  visit  to  the  physician,  in  the  interval  between  the 
signing  of  the  application,  and  taking  the  policy,  avoided 
the  policy.  Malins,  V.  C,  after  stating  that  if  the  policy 
had  been  taken  on  or  before  the  time  he  consulted  the  other 
physician,  he  would  have  held  the  policy  good,  as  the  in- 
quiries were  fairly  answered,  says :  "  I  have  no  doubt  upon 
this  point  of  the  case,  that  the  declaration  signed  by  Bird 
requiring  him  to  state  *  his  latest,  if  other  than  his  usual, 
medical  attendant,'  though  made  on  the  19th  of  June,  must 
be  treated  as  a  continuing  declaration,  up  to  the  time  of  his 
payment  of  the  premium,  and  therefore,  in  my  opinion,  he 
was  bound  to  mention  the  circumstance  of  his  having  since 
been  to  consult  Dr.  White.  Whether  or  not  he  communicated 
the  result  of  the  interview,  may  be  immaterial,  so  long  as  he 
gave  the  office  the  opportunity  of  making  such  farther 
inquiry  as  they  might  think  fit.  *   *  *  Here  the  man  whose 
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life  was  to  be  insured,  is  told  that  he  is  dangerously  ill,  and 
that  without  abstinence  from  stimulating  liquors  he  will  not 
recover.  Clearly  he  was  bound  to  tell  the  office  that  he  had 
consulted  another  medical  man,  though  I  do  not  say  that  he 
was  bound  to  inform  them,  what  the  opinion  of  that  medical 
man  was.  Such  a  communication  would  probably  have 
influenced  the  conduct  of  the  plaintiffs  most  materially, 
because  if  upon  inquiry  they  had  ascertained  from  Dr 
White  the  state  of  Bird's  health,  it  is  not  likely  that  they 
would  ever  have  granted  the  policy."  On  appeal,^  Selwyn, 
L.  J.,  seems  to  rely  upon  some  facts  not  relied  upon  by  the 
Vice  Chancellor.  The  question,  he  says,  "therefore  here  is 
simply  brought  to  this,  whether  there  was  any  such  alteration 
in  the  state  of  John  Bird's  health,  or  even  in  his  belief  as  to 
the  state  of  his  health,  between  the  time  when  he  gave  the 
answers  and  the  time  when  the  premium  was  paid  and  the 
policy  issued,  as  ought  to  have  been  communicated  to  the 
company.  *  *  *  *  There  can  be  no  doubt  that  the  statement 
of  John  Bird,  *  *  that  he  was  well  and  had  always  been 
well,  and  that  he  could  not  recollect  that  he  had  had  any 
illness,  was  no  longer  true  at  the  time  when  the  premium 
was  paid.  And  they  are  in  my  opinion  facts  of  such  gravity 
and  importance,  that  they  ought  to  have  been  communicated 
to  the  company."  The  Lord  Justice  then  examined  an  alleged 
excuse,  presented  on  behalf  of  the  insured,  for  not  com- 
municating these  facts  to  the  office,  that  his  first  physician 
told  him  he  thought  the  second  one  was  wrong,  and  comes 
to  the  conclusion  that  even  if  this  were  so,  the  facts  showed 
that  he  did  not  wholly  disregard  the  advice  of  Dr.  White, 
and  that  the  fact  still  remained,  that  his  statement  that  he 
could  not  remember  when  he  was  last  ill,  and  that  he  was 
now  and  ordinarily  enjoying  good  health,  was  no  longer  true 
when  he  paid  the  premium.* 


'  38  L.  J.  Ch,  814 ;  8.  c.  1*7  W.  R.  661 ;  20  L.  T.  N.  S.  422. 

'  See,  also,  as  to  the  necessity  of  disclosing  changes,  occurring  after  the  original 
application,  Morrison  y.  Muspratt,  4  Bing.  60 ;  Calvert  y.  Hamilton  Mut  (F.)  Ins.  Co.  1 
Allen,  808.    As  to  marine  insurance,  see  the  recent  English  cases  of  Cory  y.  Patton,  7  L. 
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§  96.  In  a  Scotch  case^  in  which  the  issue  for  the  jury 
was,  whether  pending  the  negotiations,  a  change,  amounting 
to  a  material  alteration  of  the  risk  and  of  the  circumstances 
of  the  proposal,  had  taken  place  in  the  health  and  condition 
of  the  party  proposed,  it  was  held  that  it  would  be  a  change 
material  to  the  risk  if  the  disease  of  the  party  became  aggra- 
vated in  its  character  from  what  it  was  at  the  time  of  the 
proposal,  and  that  it  was  not  necessary  to  constitute  such  a 
ijhange  that  the  disease  should  alter  from  one  kind  to  an  en- 
tirely different  one.  The  case  was  one  of  the  proposed  insur- 
ance of  a  person  avowedly  afflicted  with  epilepsy,  and  whose 
attacks  of  the  disease  increased  in  frequency  and  severity 
"before  the  policy  was  issued. 

§  97.  If,  however,  the  representation  is  true  when  made, 
a  change  after  the  policy  is  issued  can  make  no  difference  un- 
less the  policy  so  provides.  Thus  where  the  representation 
is  that  the  insured  was  sober  and  temperate,  subsequent 
bad  habits  constitute  no  bar  to  a  recovery.* 

§  98.  Where  the  by-laws  of  an  insurance  company  were 
expressly  made  a  part  of  the  policy,  and  provided  that  if, 
subsequent  to  the  making  of  the  application,  any  new  fact 
should  exist,  by  a  change  of  any  fact  disclosed  in  the  appli- 
cation, or  which  increased  the  risk,  or  which  it  would  have 
been  necessary  to  state  had  it  existed  at  the  time  when  the 
application  was  made,  the  policy  should  be  void,  unless  no- 
tice was  given  and  consent  obtained,  it  was  held  *  that  the 
insured  was  bound  to  the  same  degree  of  strictness  in  dis- 
closing the  existence  of  new  facts,  whether  material  or  not, 
as  in  disclosing  the  facts  existing  at  the  time  of  making  the 
application. 

§  99.  In  England,  where  much  of  the  machinery  of  life 

R.  Q.  B.  304 ;  Lishman  y.  North  Mar.  Ins.  Co.  28  Law  Times,  N.  S.  165 ;  Morrison  y. 
UniT.  M,  Ina.  Co.  27  Law  Times,  N.  S.  791, 

'  Rose  or  Wemyss  y.  Med.  Iny.  A  Gen.  L.  Ins.  Soc.  11  Ct.  of  Sess.  Cas.  2d  series,  846. 

'  Reichard  y.  Manhattan  L.  Ins.  Co.  81  Mo.  618;  Horton  y.  Eq.  L.  Ass.  Soc.  N.  T. 
Com.  Pleas,  2  Bigelow  L.  A  Ace.  Ins.  Co.  108. 

'  Oalyart  y.  HamUton  Mut  (F.)  Ino.  Co.  1  Allen.  80$. 
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insurance  varies  greatly  from  that  prevailing  in  this  countiy, 
the  companies  usually  issue  a  formal  acceptance  of  the  pro- 
posal for  insurance.     Bunyon  says  :*  "  In  some  companies  this 
acceptance  is  unconditional,  so  that  the  premium  be  paid 
within  the  month ;  the  letter  of  acceptance  running  to  the 
effect  that  the  proposal  has  been  accepted,  ^  and  that  a  receipt 
is  ready  a^  the  office  for-  the  premium,  upon  the  payment  of 
which  the  assurance  will  commence ;  but  that,  if  the  same  be 
not  paid  within  thirty  days,  a  reappearance  and  fresh  certifi- 
cates will  be  required.'   In  other  companies  the  acceptance  is 
qualified  by  the  condition,  not  only  that  the  insurance  shall 
not  commence  until  the  payment  of  the  premium,  but  that 
no  material  fact  shall  have  occurred  prior  thereto,  of  a  nature 
which  ought  to  have  been  communicated  to  the  insurers,  if  it 
had  happened  before  the  date  of  the  proposal ;  or  the  pol- 
icy is  executed  by  the  directors  or  trustees,  with  a  condi- 
tion to  that  effect  indorsed  upon  it,  and  is  then  lodged  in 
the  hands  of  the  officers  or  agents  of  the  company,  to  be 
handed  over  to  the  assured  upon  the  payment  of  the  premium. 
This  clause  has  been  introduced  to  meet  the  case,  which  has 
occurred  in  practice,  of  a  person  making  a  proposal  for  an  in- 
surance which  he  did  not  intend  to  complete,  and  then  taking 
advantage  of  any  sudden  occurrence  likely  to  turn  the  chances 
in  his  favor ;  as,  for  instance,  when  he  makes  the  same  proposal 
to  several  offices,  intending  to  insure  with  that  which  may 
offer  the  most  favorable  terms,  and  on  the  occurrence  of  an 
accident,  or  the  appearance  of  a  mortal  disease  affecting  the 
person  whose  life  is  to  be  assured,  completing  all  the  insur- 
ances, although  the  last  mentioned  person  was  on  the  point 
of  deatk  at  the  time.     Such  a  stipulation  is  perfectly  fair,  as 
without  it  the  contract  is  unequal,  for  the  company  has  no 
power  to  compel  the  completion  of  the  insurance   by  the 
payment  of  the  premium." 

§  100.  It  may  properly  be  repeated  here,  that  in  w^hat 
has  been  said  as  to  representation  and  concealment,  as  to  the 

'  p.  68. 
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relation  of  the  referee  to  the  applicant,  and  as  to  the  necessity 
of  declaring  any  change  in  circumstances,  we  have  assumed 
that  there  was  no  express  language  in  the  policy  or  in  the 
application  upon  the  subject.  But  the  American  companies, 
almost  without  exception,  now  insert  in  their  applications 
agreements  which  make  all  representations  and  statements, 
whether  made  by  the  applicant  or  the  referee,  warranties, 
and  which  expressly  provide  that  any  concealment  or  with- 
holding shall  forfeit  the  policy.  Some  companies  also  make 
the  statements  made  to  and  by  the  medical  examiner  war- 
ranties. In  such  cases,  many  of  the  questions  which  we  have 
been  discussing,  cannot  arise.  The  agreement  of  the  parties  is 
then  clear,  and  must  be  enforced. 


CHAPTER  IV. 

THE  SPECIFIC  SUBJECTS  OF  WARRAIS^TY  AND  BEPEE3ENTATI0N. 

§  101.  The  warranties  and  representations  usually  con- 
tained in  the  application  relate  to  the  past  and  present  health 
of  the  insured,  and  to  his  age,  occupation,  and  residence ;  to 
the  health  of  the  relatives  of  the  insured,  including  a  state- 
ment of  the  number  who  are  deceased,  and  the  causes  of  their 
death ;  and  to  the  name  of  the  usual  or  last  medical  attendant 
of  the  insured,  and  to  the  fact  whether  any,  and  if  so,  what, 
other  insurance  has  been  obtained  or  applied  for. 

§  102.  What  is  meant  by  good  Health. — ^The  representa- 
tion or  warranty  may  be  as  to  the  general  health  of  the  per- 
son, or  it  may  be  as  to  whether  he  has  had  or  been  subject 
to  certain  specific  diseases.  The  statement  that  the  person  is 
in  good  health,  does  not  mean  that  he  is  in  absolutely  perfect 
health,  but  only  that  he  is  in  a  reasonably  good  state  of  health. 
It  does  not  mean  that  he  has  not  the  seeds  of  disorder  about 
him,  nor  even  that  he  is  not  subject  to  any  infirmity,  so  long 
as  it  is  not  an  infirmity  likely  to  produce  death.  Thus,  in  a 
very  early  case,^  an  assurance  had  been  made  on  the  life  of 
Sir  James  Ross,  warranted  in  good  health  at  the  time^of  mak- 
ing the  policy.  It  appeared,  upon  the  trial,  that  he  had, 
twelve  years  before  the  application,  received  a  wound  in  his 
loins,  which  had  occasioned  a  partial  relaxation  or  palsy,  so 
that  he  could  not  retain  his  urine  or  faeces,  which  fact  was 
not  mentioned  to  the  insurer.  He  died  of  a  malignant  fever. 
All  the  physicians,  who  were  examined  for  the  plaintiflf, 
swore  that  the  wound  had  no  connection  with  the  fever,  and 


^  Rose  V.  Bradsbaw,  1  Bl.  812 ;  s.  o.  Marshall  od  Ins.  770;  Park  on  Ins.  088.  The 
report  in  the  t;ezt  booka  la  the  most  complete.  As  to  this  case,  see  10  Ct.  of  Seas.  Gas. 
469,462 
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that  the  want  of  retention  was  not  a  disorder  which  short- 
ened life,  but  he  might,  notwithstanding  that,  have  lived  to 
be  the  common  age  of  man ;  and  the  surgeons,  who  examined 
his  body  after  death,  said  that  his  intestines  were  all  sound. 
One  physician  who  was  examined  for  the  defendant  said,  that 
the  want  of  retention  was  paralytic ;  but  being  asked  to  ex- 
plain, he  said  it  was  only  a  local  palsy,  arising  from  the 
wound,  but  did  not  affect  life ;  but,  on  the  whole,  he  did  not 
look  upon  him  as  a  good  life.  Lord  Mansfield,  who  tried  the 
cause,  in  summing  up  the  evidence  to  the  jury,  said :  "  Where 
there  is  a  warranty,  then  nothing  need  be  told ;  but  it  must 
in  general  be  proved,  if  litigated,  that  the  life  was  in  fact  a 
good  one ;  and  so  it  may  be,  though  he  had  a  particular  in- 
firmity. The  only  question  is,  whether  he  was  in  a  reasonably 
good  state  of  health,  and  such  a  life  as  ought  to  be  insured 
upon  common  terms."  It  may  well  be  doubted  whether,  at 
the  present  day,  it  would  not  be  held,  in  such  a  case  as  the 
above,  that  even  if  there  was  no  misrepresentation,  there  was 
a  concealment  or  withholding  of  material  facts.     • 

So  where  ^  an  insurance  was  made  on  the  life  of  Sir 
Simeon  Stuart,  by  a  policy  containing  a  warranty  that  he  was 
in  good  health.  It  appeared  in  evidence,  that  though  the 
insured  was  troubled  with  spasms  and  cramps,  from  violent 
fits  of  the  gout,  he  was  in  as  good  hrealth  when  thfe  policy 
was  underwritten  as  he  had  been  for  a  long  time  before.  It 
was  also  proved  by  the  broker  who  effected  the  policy, 
that  the  underwriters  were  told  that  Sir  Simeon  was  subject 
to  the  gout.  It  was  shown  that  spasms  and  convulsions  were 
symptoms  incident  to  the  gout.  Lord  Mansfield  told  the 
jury :  "By  the  present  policy,  the  life  is  warranted,  to  some 
of  the  underwriters,  in  liealthy  to  others,  in  good  Tiealth;  and 
yet  there  was  no  difference  intended  in  point  of  fact.  Such 
a  warranty  can  never  mean,  that  a  man  has  not  the  seeds  of 
disorder.  We  are  all  born  with  the  seeds  of  mortality  in  us. 
A  man  subject  to  the  gout  is  a  life  capable  of  being  insured, 
if  he  has  no  sickness  at  the  time,  to  make  it  an  unequal  con- 

»  Willis  V.  Poole,  Park  on  Ids.  0;M. 
10 
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tract."  There  was  a  verdict  for  the  plaintiff.  In  Hutchison 
V.  National  Loan  Assurance  Society/  where  there  was  a  declar- 
ation that  the  party  had  no  disease,  or  symptom  of  disease, 
and  was  then  in  good  health,  and  ordinarily  enjoyed  good 
health,  and  that  no  material  c'rcumstance  touching  health 
or  habits  of  life,  with  which  the  insurers  ought  to  be  made 
acquainted,  was  withheld,  it  was  decided,  that  this  imported, 
a  warranty  only  to  the  effect  that  the  declarant  was,  and  had 
been,  according  to  her  own  knowledge  and  reasonable  belief, 
free  from  any  disease,  or  symptom  of  disease,  material  to  the 
risk,  and  did  not  import  a  warranty  against  any  latent  imper- 
ceptible disease  that  could  only  be  discovered  by  post  mwtim 
examination,  or  from  symptoms  disclosing  themselves  at  an 
after  period  of  time.* 

§  103.  So  where  a  policy  had  been  allowed  to  expire 
and  a  renewal  had  been  obtained,  only  on  a  general  condi- 
tion that  the  insured  was  in  good  health,  it  was  held  that  this 
meant  that  he  was  in  substantially  the  same  state  of  health 
when  the  renewal  was  obtained,  as  when  the  insurance  was 
originally  granted.  The  Superior  Court  of  the  city  of  New 
York  say,  in  deciding  this  case,*  "We  cannot  say  that  ^good 
health '  has  so  definite  a  meaning  that  it  admits  of  application 
to  only  one  physical  condition.  Its  ordinary  use  in  the  com- 
munity does  not  probably  import  a  perfect  physical  condi- 
tion once  in  one  hundred  times."  On  appeal  the  decision 
was  affirmed,  the  Court  of  Appeals  saying,*  "The  only  ques- 
tion now  open  for  our  consideration  is  whether  the  judge 
rightly  interpreted  the  condition  of  the  renewal  requiring 
that  the  assured  should,  at  the  time,  be  in  good  health.  The 
word  ^  health,'  as  ordinarily  used,  is  a  relative  term.     It  has 


'  7  Ct.  of  Sess.  Cas.  2d  SerifS  467;  8.  c.  17  Scotch  Jur.  253.      • 

•  See  ibis  case  more  fully  stated,  po%l,  §  lOi.  It  turns  lurgely  upon  views  of  the  law 
of  warranty  which  are  of  doubtful  soundness.  In  Sprottv.  Ross,  16  Ct.  of  Sesi.  Gas.  1145, 
Clark,  L.  J.,  says :  "  If  the  pursuers  mean  to  say  that  the  non-sUitetnent  of  facts  as  to  the 
health  of  the  insured,  which  may  appear  on  a  post  mortem  examination  to  have  affected 
the  duration  of  the  party's  life,  is  to  be  held  to  endanger  a  policy,  no  policy  in  Great 
Britain  would  be  secure,  and  such  doctrine  is  untenable. 

•  Peacock  v.  N.  Y.  L.  Ins.  Co.  1  Bosw.  888.  *  20  N.  Y.  298. 
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reference  to  the  condition  of  the  body.  Thus  it  is  frequently 
characterized  as  perfect,  as  good,  as  indiflferent,  and  as  hacU 
ITie  epithet  *good'  is  comparative.  It  does  not  require  ab- 
solute perfection.  When,  therefore,  one  is  described  as  be- 
ing in  good  health,  that  does  not  necessarily  or  ordinarily 
mean  that  he  is  absolutely  free  from  all  and  eveiy  ill  which 
'  flesh  is  heir  to.'  If  the  phrase  should  be  so  interpreted  as  to 
require  entire  exemption  from  physical  ills,  the  number 
to  whom  it  would  be  strictly  applicable  would  be  very  in- 
considerable. In  apply ing»  terms  somewhat  indefinite,  refer- 
ence should  be  had  to  the  business  to  which  they  relate. 
This  rule  is  very  necessary  when  construing  a  language  whick 
like  ours  is  defective  in  precision.  The  most  important  ques- 
tionin  applications  for  lite  insurance  is,  whether  the  propo- 
nent is  exempt  from  any  dangerous  disease,  one  which  fre- 
quently terminates  fatally.  It  is  not  usually  deemed  an  ob- 
jection that  one  has  some  slight  physical  disturbance,  of  which 
in  all  human  probability  he  will  soon  be  relieved,  although 
it  might  possibly  lead  to  a  fatal  disease.  A  slight  difficulty^ 
such  as  the  sting  of  a  bee,  the  puncture  of  a  thorn,  a  boil,  or 
a  common  .cold,  has  sometimes  induced  complaints  which 
have  shortened  human  life ;  but  this  result  is  so  unfrequent 
and  improbable,  that  the  mere  possibility  is  disregarded  in 
the  business  of  life  insurance.  Now,  in  the  case  under  con- 
sideration, the  assured,  while  admitting  that  he  had  been 
afflicted  with  dyspepsia,  with  piles,  and  occasionally  bleeding 
piles,  palpitation  of  the  heart,  and  nervousness,  and  had  then 
a  temporary  cold,  asserted,  nevertheless,  that  he  was  then  in 
good  health.  That  he  was  in  that  condition  was  admitted 
by  the  company  when  it  issued  the  policy.  The  admission, 
would  have  concluded  the  company  so  that  it  could  not  have 
controverted  the  allegation  of  good  health,  unless  upon  proof 
of  some  complaint  or  tendency  to  disease,  in  addition  to 
what  was  contained  in  the  declaration  of  the  assured,  if  he 
had  strictly  complied  with  the  stipulation  for  the  payment 
of  the  premium.  When  the  policy  was  continued  or  renewed 
after  forfeiture,  upon  the  condition  that  the  assured  was  then 
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in  good  health,  he  had  a  right  to  suppose  that  the  company- 
attached  the  same  meaning  to  those  words  as  in  the  original 
transaction.  If  not,  and  especially  if  more  was  required,  it 
should  have  been  so  stated  explicitly  at  the  time.  *  *  The 
judge  was  right  in  instructing  the  jury,  as  he  did  in  effect, 
that  if  the  same  sanitary  condition  of  the  assured,  as  was  rep- 
resented in  his  declaration,  continued  up  to,  and  existed 
at  the  time  when  the  policy  was  renewed,  the  plaintiffs  were 
entitled  to  recover."  In  Conver  v.  Phoenix  Mutual  Life  In- 
surance Co.  the  court  says  that  good  health  means,  "  that  in 
the  ordinary  sense  of  the  term  the  applicant  was  free  from 
any  apparent  sensible  disease  or  the  symptoms  of  them,  and 
that  he  was  unconscious  of  any  derangement  of  the  functions 
by  which  health  could  be  tested,  in  fact,  that  he  was  in  a 
good  state  of  health."  ^ 

§  104.  In  a  Scotch  case,*  where  the  person  whose  life 
was  proposed  had  signed  a  statement  that  she  was  in  perfect 
health,  and  that  the  general  state  of  her  health  was  good, 
and  the  party  proposing  the  life  made  the  declaration  a 
fundamental  condition  of  the  policy,  it  was  held  to  be  a 
warranty  that  the  life  was  not  more  than  u^ally  hazardous. 
Lord  FuUerton  says :  "  The  declaration  of  Mrs.  Armstrong 
bears  that  'I  am  now  in  good  health,  and  do  ordinarily 
enjoy  good  health.'  The  pursuers  hold  these  expressions  to 
denote  merely  the  good  health  of  the  declarant  in  the  ordi- 
nary sense  of  the  term ;  that  is,  freedom  from  any  apparent 
sensible  disease  or  symptom  of  disease,  while  the  defenders 
maintain  that  these  expressions  amount  to  an  absolute  war- 
ranty, not  only  that  she  never  felt  herself  to  be  affected  with 
any  complaint,  or  exhibited  any  symptom  of  complaint,  but 
absolutely  that'  whether  felt  or  not,  no  disease  in  any  form 
existed  in  her  constitution.  *  *  It  all  turns  on  the  mean- 
ing which  in  such  a  contract  shall  be  attached  to  the  term 
^  good  health.'     Does  it  mean  external  sensible  health,  and 

*  6  Chicago  Leg.  News,  144 ;  U.  S.  C.  C.  Minnesota.    As  to  renewal  upon  condiiion  of 
^ood  health,  see  Bissell  y.  Ana.  Tont  L.  Ins.  Co.  2  Blgelow  Ins.  Gas.  150. 

'  Hutchison  v.  Nat.  Loan  Ass.  Soc.7  Ct.  of  Sess,  Gas.  2d  Ser.  467 ;  8.  c.  17  Scotch  Jur.  253. 
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the  absence  of  any  external  sensible  symptom  of  ailment  • 
or  the  total  absence  of  any  defect  or  disorder  in  the  constitu- 
tion, whether  felt,  rendered  sensible  or  not?"     After  in- 
ferring, from  the  connection  of  the  stipulation  with  others,, 
that  it  was  intended  to  refer  to  known  and  external  indica- 
tions, he  continues:  "Let  a  fair,  not  to  say  a  liberal,  con- 
struction  be  applied  to  the  term  ^  good  health.'     It  occurs  in 
the  description  of  the  state  of  a  living  individual  which 
state,  in  so  far  as  evident  to  others  or  perceptible  by  him- 
self, can  alone  form  the  subject  of  description ;  and  when  so 
employed,  does  it  denote  anything  more  than  the  absence  of 
any  ostensible,  or  known,  or  felt,  symptoms  of  disorder? 
Would  any  man,  however  scrupulous  in  the  use  of  terms^ 
hesitate  to  declare  himself  on  soul  and  conscience  in  perfect 
health,  so  long  as  he  felt  himself  in  the  perfect  and  healthy 
exercise  of  all  the  functions  by  which  health  could  be  tested^ 
and  was  utterly  unconscious  of  any  derangement  by  which 
these  functions  were  likely  to  be  impeded  ?     Or  could  it  be, 
with  any  show  of  reason,  charged  against  him  as  an  untruth,, 
because,  for  anything  he  knew,  there  mi^ht  by  possibility 
exist  at  the  moment  some  hidden  defect,  or  malformation,  or 
morbid  derangement,  inoperative   externally  for  the  time,, 
but  sure  at  some  future  period  to  prove  fatal  ?     If  this  were 
requisite  to  justify  the  declaration  of  '  good  health,'  it  is: 
clear  that  such  a  declaration  never  could,  with  certainty,  be 
made."     He  refers  to  Duckett  v.  Williams,^  and  says,  tbat 
where  one  represents  the  health  of  another  to  be  good,  he 
will  be  held  to  warrant  the  truth  of  that  statement,  and  will 
not  be  permitted  to  urge  that  he  was  ignorant  of  its  un- 
truth, but  that  that  case  dees  not  hold  that  "  good  health  '* 
excludes  the  existence  of  latent,  unknown  defects.     A  rep- 
resentation that  the  life  was  a  "  good  life,"  when,  in  fact, 
he  was  a  "  drunken  fellow,"  was  early  held  to  avoid  the 
policy.*  A  life  which  is  not  insurable,  except  at  an  advanced 
premium,  is  not  a  healthy  life,  within  a  warranty  to  that 


'  2  Cr.  <k  M.  848 ;  8.  c.  4  Tyrwh.  240. 

■  Cleeve  v.  Qascoigne,  Chancery,  April,  1768,  cited  Weskett  on  Ids.  886, 
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effect.^  Where  the  statements  were  held  to  be  warranties, 
the  court  say :  ^  "If  untrue,  the  plaintiff,  and  especially  his 
wife,  who  was  his  agent  to  make  the  application,  must  have 
known  them  to  be  so,  and  as  they  were  not  disclosed  to  the 
company,  at  the  time  the  insurance  was  effected,  the  plaintiff 
is  justly  chargeable  with  fraud  in  procuring  an  insurance 
upon  such  a  life.  *  *  And  it  would  seem  that  there  can 
be  but  one  opinion  on  the  question  of  fraud,  if  Mrs.  Kelsey's 
letter  to  her  mother,  but  three  days  previous  to  her  applica- 
tion for  the  policy,  is  to  be  regarded  as  true.  In  that  letter 
she  expressly  states,  that  the  doctor  says  her  lungs  are  heal- 
ing, and  that  he  thinks,  if  she  lives  till  spring,  she  shall  get 
well.  And  the  whole  letter  indicates  that,  in  her  opinion, 
there  was  doubt  as  to  her  living  till  spring,  in  consequence 
of  the  condition  of  her  lungs.  Now^  if  it  be  admitted  that 
her  hopes  of  final  recovery  were  so  strong  as  to  induce  her 
to  say,  in  her  application  three  days  after,  that  she  only  had 
a  slight  bronchial  diificulty  in  winter,  how  could  the 
husband,  knowing,  as  he  must  have  done,  w^hat  the  doctor 
said  of  her  lungs,  allow  her  to  sign  an  application  for  in- 
surance upon  her  life,  in  which  it  is  said  she  never  had  had 
any  serious  illness."  * 

^  105.  Serious  Illness  and  Disease  tending  to  Shorten  Life.— 

It  is  almost  universal  that  the  inquiry  is  made  whether  the 
person  to  be  insured  has  had  any  serious  illness,  or  any  dis- 
ease tending  to  shorten  life.*  With  reference  to  diseases 
tending  to  shorten  life  it  has  been  held  ^  that  it  is  not  to  be 
concluded  that  a  disorder  with  which  a  person  is  afflicted  be- 
fore he  effects  an  insurance  on  his  life,  is  a  "  disorder  tending 
to  shorten  life,"  from  the  mere  circumstance  that  he  after- 

'  Brealey  v.  Collins,  1  You.  317.  '  Kelsey  v.  Univ.  L.  Ins.  Co.  35  Conn.  225. 

*  Jn  almost  all  the  modern  cases  Avbere  there  is  alleged  to  be  a  breach  of  warranty  or 
A  concealment  as  to  any  specific  disease,  the  p^eDeral  warranty  as  to  health  which  is  em- 
braced in  the  affirmaiive  answer  that  the  insured  then  has  and  usually  enjoys  good 
faealth,  is  broken.  See  Smith  v.  j£tna  L.  Ins.  Co.  49  N.  Y.  211;  a.  c.  2  Ins.  Law  Jour. 
116;  Horn  y.  Amicable  L.  Ins.  Co.  64  Barb.  81. 

*  Lindenau  v.  Desborough,  8  C.  A  P.  853 ;  Swete  v.  Fairlie,  6  C.  A  P.  1. 

*  Watson  V.  Mainwaring,  4  Taunt.  763. 
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TV^ards  dies  of  it,  if  it  be  not  a  disorder  which  generally  has 
that  tendency.  In  the  case  refen'ed  to,  it  was  proved  by  a 
physician  to  whom  the  insured  had  applied  for  advice,  that 
his  disorder  was  an  affection  of  the  bowels;  that  this 
disease  may  proceed  from  either  of  two  causes,  the  one 
a  defect  of  some  of  the  internal  organs,  the  other  a  mere 
dyspepsia ;  that  the  first  would  tend  to  shorten  life ;  that  the 
second,  though  it  renders  the  patient  uncomfortable,  does  not 
generally,  unless  it  increases  to  an  excessive  degree,  tend  to 
shorten  life,  and  that  the  complaint  with  which  the  insured 
was  afflicted,  was  not  the  organic  dyspepsia.  Several  other 
medical  men  stated  that  they  had  attended  him  since  the 
policy  had  been  effected,  and  that  he  was  then  quite  free  from 
the  disorder.  On  the  other  hand,  several  medical  persons 
stated,  as  witnesses  for  the  defendants,  that  they  had  seen 
him  previously  to  effecting  the  insurance,  and  that  they  then 
considered  him  as  a  failing  man.  It  was  left  to  the  jury  to 
say  whether  the  patient's  complaint  was  the  organic  dyspep- 
sia, and,  if  it  was  not,  whether  the  dyspepsia  under  which 
he  labored  was,  at  the  time  of  effecting  the  policy,  of  such  a 
degree  that  by  its  excess  it  tended  to  shorten  life.  The  jury 
found  that  it  was  neither  organic  nor  excessive,  and  gave  a 
verdict  for  the  plaintiff.  On  a  motion  for  a  new  trial,  it  was 
contended  that  since  the  assured  afterwards  died  of  the  same 
disorder  which  he  had  before  effecting  the  policy,  that  cir- 
cumstance was  conclusive  proof  that  he  was  then  afflicted 
with  a  disorder  tending  to  shorten  life ;  but  the  court  held  to 
the  contrary,  saying  that  it  was  a  question  for  the  jury,  and 
Ohambre,  J.,  remarked :  "  All  disorders  have  more  or  less  a 
tendency  to  shorten  life,  even  the  most  trifling;  as  for 
instance,  corns  may  end  in  a  mortification ;  that  is  not  the 
jneaning  of  the  clause ;  if  dyspepsia  were  a  disorder  that  tend- 
ed to  shorten  life  within  this  exception,  the  lives  of  half  the 
members  of  the  profession  of  the  law  would  be  uninsurable." 

§  106.  In  an  Irish  case  ^  in  which  the  application  stated 
that  the  party  had  no  disease,  or  habits  having  a  tendency 


'  Ro9e  V.  Star  In^  Co.  2  Iriah  Jariat,  0.  S.  206. 
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to  shorten  life,  it  was  held  that  not  stating  a  disease,  which 
did  not  have  a  continuing  tendency  to  shorten  life,  did  not 
render  the  policy  void.  In  an  English  case  ^  the  assured,  in 
1855,  signed  a  declaration,  that  he  had  not  had  certain  diseases 
named,  and  "  that  I  am  now  in  good  health  and  do  ordin- 
arily enjoy  good  health,  and  that  I  am  not  aware  of  any  dis- 
order or  circumstance  tending  to  shorten  my  life,  or  to  ren- 
der an  assurance  on  my  life  more  than  usually  hazardous," 
unless  what  was  stated  in  answer  to  certain  specific  ques- 
tions was  so  considered.  He  died  in  1 856.  In  1 853  and  1 854, 
he  had  had  two  very  severe  bilious  attacks ;  the  physician 
who  attended  him  said  there  was  nothing  in  them  tending 
to  shorten  life,  and  that  his  health  was  as  good  after  them 
as  before.  Two  other  physicians,  one  of  whom  had  seen  him 
during  the  last  of  those  illnesses,  thought  that  it  did  tend  to 
shorten  life  and  render  it  not  eligible  for  insurance,  but  it 
did  not  appear  that  they  had  ever  so  told  the  insured,  though 
one  of  them  had  cautioned  the  father  that  if  the  insured  recov- 
ered, great  care  would  be  needed  to  prolong  his  life.  The 
judge  told  the  jury,  that  if  the  assured  bonestly  believed,  at 
the  time  he  made  the  declaration,  that  these  attacks  had  no 
eifect  upon  his  health,  and  did  not  tend  to  shorten  his  life, 
or  to  render  insurance  of  it  more  than  usually  hazardous,  the 
fact  that  he  knew  that  he  had  had  these  attacks,  even  though 
without  his  knowledge  they  had  such  tendency,  did  not 
avoid  the  policy.  On  appeal  this  direction  was  held  correct, 
the  decision  being  placed  upon  the  language  of  the  policy, 
and  the  question  being  whether  the  statement  that  he  was 
"  not  aware  of  any  disorder  tending  to  shorten  my  life,"  re- 
ferred not  merely  to  the  knowledge  of  the  assured  of  the 
disorder,  but  also  to  his  knowledge  that  it  tended  to  shorten 
life ;  the  court  held  that  he  must  be  shown  to  have  known 
both  facts  before  the  policy  could  be  avoided.* 

>  Jones  V.  Provincial  Ins.  Co.  8  C.  B.  N.  S.  65 ;  b.  o.  3  Jur.  N.  S.  1004 ;  26  L.  J.  C.  P. 
272. 

'  In  the  conrse  of  the  argnment,  Creswell  J.,  said:  "  The  question  is  who  is  to  be  the 
judge  as  to  whether  or  not  a  part'cnlar  disorder  has  a  tendency  to  shorten  life,  or  to  ren- 
der an  assurance  thereon  more  than  usually  hazardous  ?    Is  the  party's  own  opinion  and 
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*  §  107.  What  are  Diseases.— A  slight,  temporary  disturb- 
ance, unless  presenting  characteristics  of  a  dangerous  dis- 
ease, is  not  a  severe  sickness  and  need  not  be  disclosed ;  but 
good  fiaith  requires  that  information  of  repeated  and  fre- 
quent physical  disturbances  should  be  given  at  the  time  of 
the  application.^  When  the  insured  stated  that  he  had  not 
had  certain  specified  diseases,  it  was  held*  erroneous  to 
charge  the  jury  that  if  he  had  "  had  any  of  the  affections 
mentioned  in  said  question,  but  of  so  trifling  a  character  as 
hardly  to  be  classed  among  diseases,  and  as  not  to  be  re- 
membered at  the  time  of  the  application,  it  might  not  be  a 
substantive  disease  so  as  to  have  an  influence  upon  the 
length  of  life  of  the  party  making  the  application,  or  such 
as  would  be  noticed  by  the  medical  examiner  as  disease,  and 
in  that  case  the  answer  to  said  question  might  not  be  a  mis- 

JQdgmeot  to  he  the  guide,  or  is  it  to  depend  upon  the  opinion  and  judgment  of  somehody 
else  ?  Knowing  all  the  circumstances  attending  the  illness,  the  assured  may  honestly 
think  it  unimportant  Must  he  take  the  risk  of  other  people  thinking  that  it  has  a  tend- 
ency to  shorten  life."  Cockburn,  0.  J.,  says:  "  If  it  amounts  to  a  warranty,  the  knowl- 
edge of  the  party  would  be  immaterial.  But  where  the  party  says,  '  I  am  not  aware  of 
any  circumstance  having  such  and  such  a  tendency/  does  he  do  more  than  pledge  his 
own  opinion  and  belief  f* 

In  Nat.  L.  Ins.  Co.  v.  Minch,  6  Lans.  100,  reversed  2  Ins.  Law  Jour.  820,  there  was  a 
question  of  fact  involved,  as  to  whether  there  had  been  a  breach  of  the  warranty  that  the 
insured  had,  to  the  best  of  her  knowledge  and  belief,  not  had  any  disorder,  infirmity  or 
weakness  tending  to  impair  her  constitution. 

In  a  Scotch  case,  quoted  in  Taylor's  Med.  Jur.  740,  a  policy  was  set  aside  for  mis- 
representation and  concealment.  In  the  application,  in  December,  1883,  the  insured  had 
stated  that  she  was  in  good  health,  and  was  not  afflicted  with  any  disease  or  disorder 
tending  to  shorten  life.  She  referred  to  her  physician,  who  stated  that  he  had  known 
her  for  ten  years,  and  had  been  in  the  habit  of  attending  her  professionally ;  that  she 
was  last  ill  in  the  September  previously,  that  her  indisposition  was  acidity  of  the 
stomach ;  that  she  was  not  affected  with  any  disease  of  a  nature  to  affect  her  general 
health,  that  she  was  then  in  perfect  health,  not  subject  to  fits  or  any  affection  of  the  head, 
except  occasionally  to  light  headache  from  acidity  of  the  stomach  ;  he  knew  of  no  cir- 
cumstance tending  to  imp^r  her  health  or  shorten  her  life.  She  died  from  apoplexy  on 
September  8,  1884,  and  the  company  then  ascertained  that  between  September  19,  and 
December  8,  1883,  the  physician  had  paid  her  thirty-five  professional  visits,  most  of 
them  of  long  duration ;  that  she  had  been  frequently  bled,  her  head  shaved  and  leeches 
applied;  after  the  insurance  she  had  had  constant  attendance,  and  early  in  1834,  had  had 
several  fits  of  epilepsy.  Medical  men  stated  that  lier  declaration  and  the  physician's 
statement  did  not  set  forth  her  true  condition,  and  the  policy  was  set  aside. 

'  Conver  v.  Phoenix  Mut.  L.  Ins.  Co.  6  Chicago  Legal  News,  144  ;  U.  S.  C.  C.  Minne- 
sota.   And  see  Swick  v.  Home  L.  In?.  Co.  2  Dillon,  160 ;  s.  o.  2  Ins.  Law.  Jour.  415. 

■  Price  V.  Phoenix  Mut.  L.  Ins.  Co.  17  Minn.  497;  s.  c.  2  Ins.  Law  Jour.  228, 
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representation  under  a  fair  and  reasonable  construction."  It 
was  erroneous  so  to  charge  for  "if  the  life  insured  had  not 
had  the  diseases  mentioned  in  the  question,  then  no  affection 
which  he  might  have  had,  no  matter  how  near  akin  to,  or 
how  closely  resembling  or  approximating  the  diseases  men- 
tioned, would  make  his  negative  answer  to  the  question  a 
material  misrepresentation.  But  if  he  had  had  any  affection 
amounting  to  a  disease  of  the  kind  mentioned,  his  negative 
answer  would  be  a  material  misrepresentation,  no  matter 
how  '  trifling '  the  character  of  the  affection,  nor  whether  it 
was  remembered  at  the  time  of  the  application,  nor  whether  it 
would  have  any  influence  on  the  length  of  his  life,  nor  whether 
it  would  be  noticed  by  the  medical  examiner ;  and  if  there 
was  an  affection  amounting  to  such  disease,  the  question  of 
the  materiality  of  the  negative  representation  would  not  be 
open  to  the  jury,  as  the  instruction  would  appear  to  indicate." 

§  108.  Importance  of  Careful  Use  of  Terms. — Important 
results  may  follow  from  an  apparently  slight  change  in  the 
language  used.  In  the  case  of  a  warranty  that  the  insured 
had  no  disease  tending  to  shorten  life,  it  is  for  the  jury  to 
say  whether  the  disease  in  fact  had  such  a  tendency,^  while 
as  already  shown,^  the  language  may  be  such  as  to  render  it 
not  only  necessary  that  it  should  have  such  tendency,  but 
that  the  insured  should  know  that  it  had  such  tendency.  In 
delivering  the  opinion  in  a  case  where  a  question  was  raised 
as  to  the  meaning  of  representations,  Cockbum,  C.  J.,  says,* 
^'The  declaration  is  that  the  particulars  given  in  answer  to 
the  questions  propounded  by  the  company  ^  are  correct  and 
true  throughout,'  that  the  proposal  and  declaration  shall  be 
the  basis  of  the  contract ;  '  and  if  it  shall  hereafter  appear 
that  any  fraudulent  concealment  or  designedly  untrue  state- 
ment be  contained  therein,  *  *  the  policy  shall  be  abso- 
lutely null  and  void.'  It  is  sought,  on  the  part  of  the  de- 
fendants, to  construe  this  declaration  in  the  disjunctive,  so 

*  Lindenau  v.  Desborough,  8  C.  A  P.  853.  •  Antf,  §  106. 

'  Fowkes  y.  Manch.  A  Lond.  L.  Ass.  <b  Loan  Assoc.   SB.    <&  S.  917 ;  s.  c  32  Law 
Jour.  Q  B.  163 ;  11  Week.  Rep.  628  ;  8  L.  T.  N.  S.  309. 
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that,  not  only  if  any  fraudulent  concealment  or  designedly 
untrue  statement  is  contained  in  tlie  answers  to  the  questions, 
the  policy  is  to  be  void  and  the  premiums  forfeited,  but  that 
if  any  incorrect  or  untrue  statement,  however  honestly  and 
sincerely  made  in  the  belief  of  its  tinith,  occur  in  those  an- 
swers, the  same  consequences  are  to  follow.  The  first  obser- 
vation in  answer  is,  that,  upon  that  construction,  the  clause 
which  relates  to  fraudulent  concealment  and  designedly  un- 
true statement,  is  superfluous  and  unnecessary,  because  it  is 
only  a  reiteration,  in  extenso  of  that  which  is  involved  in  the 
former  clause,  which  requires  the  particulars  to  be  correct 
and  true.  *  *  Inasmuch  as,  upon  the  construction  con- 
tended for,  the  latter  clause  is  wholly  unnecessary,  I  think 
we  ought  to  construe  that  clause  as  merely  explanatory  of 
what  is  meant  by  the  terms,  *  correct'  and  '  true'  in  the  for- 
mer clause.  A  layman  about  to  efl:ect  an  insurance  would 
read  such  a  document  when  submitted  to  him  for  his  signa- 
ture, in  the  following  sense :  *  I  agree  that  my  answers  to 
the  questions  propounded  to  me  by  the  company  shall  be 
the  basis  of  the  contract  between  us ;  that  is  to  say,  if  I  am 
guilty  of  any  fraudulent  concealment,  or  designedly  untrue 
statement  in  those  answers,  the  policy  shall  be  null  and 
void,  and  not  only  that,  but  the  premiums  shall  be  forfeited.' 
Then  it  is  said  that,  if  we  turn  from  the  declaration  to  the 
policy,  we  shall  find  that  the  language  of  the  policy  varies 
from  the  declaration,  and  it  is  argued  that  the  policy  is  the 
true  statement  of  the  contract  between  the  parties.  But  the 
declaration  is  declared  to  be  as  much  a  part  of  the  policy  as 
if  it  had  been  set  forth  therein ;  and  the  language  of  the 
policy  is,  that  if  any  statement  in  the  declaration  is  ^  untrue,' 
the  policy  shall  be  void,  and  all  moneys  paid  in  respect 
thereof  be  forfeited.  To  ascertain  the  meaning  of  the  words 
'  if  any  statement  in  the  declaration  is  untrue,'  we  must  refer 
to  the  declaration  itself,  which  is  made  the  basis  of  the  con- 
tract ;  and  reading  those  words  with  the  light  thrown  upon 
them  by  the  language  in  the  declaration,  I  think  the  true 
construction  of  the  language  of  the  defendants  is,  that,  in 
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order  to  avoid  the  policy,  the  statement  must  be  designedly- 
untrue,  that  is,  untrue  to  the  knowledge  of  the  assured. 
Then,  it  is  said  that  there  is  another  paragraph  in  the  policy 
which  must  be  read  in  connection  with  the  preceding,  *  or  if 
the  assurance  by  the  policy  made,  should  have  been  effected 
by  or  through  any  wilftd  misrepresentation,  concealment  or 
false  averment  whatsoever,  <fec.'  It  appears  to  me,  that, 
either  that  is  a  reiteration  of  the  language  of  the  declaration^ 
or,  if  it  is  more,  we  must  see  how  we  can  construe  it  so  as  to 
reconcile  it  with  the  declaration;  which,  I  think,  may  be 
done  by  construing  it  as  referring  to  any  misrepresentation, 
concealment,  or  false  averment,  made  in  the  course  of  the 
negotiations,  between  the  party  proposing  to  insure  and  the 
insurers.  The  answers  given  to  the  original  questions  might 
lead  to  further  questions,  and  if  in  answer  to  them  there 
should  be  wilful  misrepresentation,  concealment,  or  false 
averment,  it  would  be  met  by  this  part  of  the  proviso.  We 
may  thus  read  the  declaration  and  the  proviso  in  the  policy 
together,  so  as  to  make  one  consistent  whole.  In  the  result 
I  am  of  opinion  that  the  true  construction  of  the  policy  and 
declaration  is,  that  so  long  as  the  person  proposing  to  insure 
makes  a  statement  honestly,  which  he  believes  to  be  true, 
although  it  may  turn  out  to  be  incorrect  in  fact,  the  policy 
is  not  avoided." 

§  109.  What  is  meant  by  Serious  Illness.— The  question  has 
been  raised  whether  an  answer  that  the  applicant  has  never 
had  any  serious  illness,  is  a  warranty  that  he  has  never  had 
an  illness  which  was  in  point  of  fact  serious,  or  that  he  has 
never  had  one  which  he  regarded  as  serious.  On  principle  it 
would  seem  that  if  the  answer  is  unqualified,  that  he  has 
never  had  a  serious  illness,  it  must  mean  that  he  has  never 
had  an  illness,  which  in  point  of  fact  was  serious,  and  such  is 
the  opinion  of  the  Supreme  Court  of  the  United  States.  In 
a  recent  case  they  hold  ^  that  the  question  whether  an  injury 
was  serious  is  not  to  be  determined  exclusively  by  the  im- 

'  Union  Mut.  L.  Ins.  Co.  v.  WilkiosoD,  13  Wall.  222;  s.  o.  1  Ins.  Law  Jour.  607. 
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pressions  of  the  matter  at  the  time,  but  its  more  or  less 
prominent  influence  on  the  health,  strength,  and  longevity  of 
the  party  is  to  be  taken  into  account,  and  the  jury  are  to  de- 
cide, from  these  and  the  nature  of  the  injury,  whether  it  was 
so  serious  as  to  make  its  non-disclosure  avoid  the  policy. 
The  court  say :  "  It  is  insisted  by  counsel  for  the  defendant,  that 
if  the  injury  was  considered  serious  at  the  time^  it  is  one 
which  must  be  mentioned  in  reply  to  the  interrogatory,  and 
that  whether  any  further  inquiry  is  expedient  on  the  subject 
of  its  permanent  influence  on  the  health  is  for  the  insurer  to 
determine  before  making  insurance.  But  there  are  grave  and 
obvious  difficulties  in  this  construction.  The  accidents  re- 
sulting in  personal  injuries  which,  at  the  moment,  are  consid- 
ered by  the  parties  serious,  are  so  very  numerous  that  it 
would  be  almost  impossible  for  a  person  engaged  in  active 
life  to  recall  them  at  the  age  of  forty  or  fifty  years ;  and,  if 
the  failure  to  mention  all  such  injuries  must  invalidate  the 
policy,  very  few  would  be  sustained  where  thorough  inquiry 
is  made  into  the  history  of  the  party  whose  life  is  the  subject 
of  insurance.  There  is,  besides,  the  question  of  what  is  to  be 
considered  a  serious  injury  at  the  time.  If  the  party  gets 
over  it  completely,  without  leaving  any  ill  consequences,  in  a 
few  days,  it  *is  clear  that  the  serious  aspect  of  the  case  was  a 
mistake.  Is  it  necessary  to  state  the  injury,  and  explain  the 
mistake  to  meet  the  requirements  of  the  policy  ?  On  the 
other  hand,  when  the  question  arises,  as  in  this  case,  on  a 
trial,  the  jury,  and  not  the  insurer,  must  decide  whether  the 
injury  was  serious  or  not.  In  deciding  this,  are  they  to  re- 
ject the  evidence  of  the  ultimate  effect  of  the  injury  on  the 
party's  health,  longevity,  strength,  and  other  similar  consid- 
erations. This  would  be  to  leave  out  of  view  the  essential 
purpose  of  the  inquiry,  and  the  very  matters  which  would 
throw  most  light  on  the  nature  of  the  injury,  with  reference 
to  its  influence  on  the  insurable  character  of  the  life  pro- 
posed. *  *  « We  are  of  opinion  that  the  court  did  not 
err  in  the  criterion  by  which  it  directed  the  jury  to  decide 
the  interrogatory  propounded  to  them,"  which  was,  that  if 
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the  effects  were  temporary,  and  had  entirely  passed  away 
before  the  insurance,  and  if  it  did  not  affect  the  health  or 
shorten  the  life,  the  non-disclosure  of  the  fall  was  no  defense ; 
but  if  the  effects  Avere  not  temporary,  but  remained  at  the  time 
of  the  insurance,  or  if  it  affected  the  general  health,  or  was  so 
serious  that  it  might  affect  the  health  or  shorten  life,  then  the 
non-disclosure,  though  unintentional,  was  fatal. 

In  a  case  in  Iowa,  the  same  construction  is  put  upon  a 
question  as  to  "  any  accidental  or  serious  personal  injury."  ^ 
The  decision  in  a  New  York  case,*  that  "  If  he  did  not  con- 
sider it  serious,  it  in  his  opinion  did  not  call  for  an  affirma- 
tive answer,"  can  hardly  be  considered  correct  as  a  general 
rule. 

§  110.  Local  Disease. — A  tubercular  affection  of  the  lungs, 
or  tubercles  upon  the  lungs,  or  tubercles  on  the  brain,  or 
consumption,  either  of  them  constitute  a  local  disease,  as 
matter  of  law,  within  the  meaning  of  the  word . "  local,"  as 
used  in  the  question  to  the  applicant,  whether  he  has  a  local 
disease,^  and  it  is  not  enough  for  the  court  to  instruct  the  jury 
that,  if  the  insured  had  a  serious  local  disease,  there  could 
be  no  recovery.  The  court  should  go  further,  and  instmct 
them  whether  any  particular  disease,  as  to  the  existence  of 
which  evidence  was  offered,  came  within  the  meaning  of  the 
term  local  disease. 

Where  the  question  was,  if  he  had  "  ever  had  any  illness, 
local  disease,  or  injury  in  any  organ,"  and  the  answer  was, 
no,  it  was  held  that  the  policy  was  forfeited,  it  being  shown 
that  he  had  had  disease  of  the  eyes,  so  as  to  require  medical 

'  Wilkinson  v.  Conn.  Mut  L.  Ina.  Co.  30  Iowa,  119. 

■  Hogle  V.  Guardian  L.  Ins.  Co.  6  Rob.  567 ;  s.  c.  4  Abb.  N.  S.  346 ;  ante,  §  61. 

In  Conver  v.  Phoenix  Mut.  L.  Ins.  Co.  6  Chicago  Leg.  News,  144,  U.  S.  C.  C.  Min- 
nesota, one  of  the  points  of  objection  was,  as  to  the  answer  to  a  question  about  "  any 
severe  sickness."  The  insured,  just  previous  to  the  application,  had  been  prostrated  and 
remained  unconscious  for  some  time,  and  was  attended  by  two  physicians. 

In  Price  v.  Phoenix  Mutual  L.  Insurance  Co.  17  Minn.  497 ;  s.  o.  2  Ins.  Law  Jour. 
228,  one  of  the  questions  raised  was  whether  gastritis  and  chronic  gastritis  were 
synonymous,  and  whether  cither  came  wiihin  the  meaning  of  the  terms,  a  "  severe  sick» 
ness  or  disease." 

•  Scoles  V.  Univ.  L.  Ins.  Co.  42  Cnl.  523. 
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care  for  neai'ly  a  month,  and  had  while  in  the  army  had 
either  a  disease  of  the  eyes  or  received  an  injury  to  them ; 
that  he  was  sent  to  the  hospital,  where  he  remained  for  at 
least  a  month,  and  after  being  at  home  a  time  on  furlough, 
was  again  sent  to  the  hospital,  and  was  discharged  from  the 
army  for  physical  disability.^  Primary  syphilis  is  a  disease 
of  the  urinary  organs.* 

§  111.  Subject  to  Disease.— With  reference  to  the  language 
used,  it  is  further  to  be  observed,  that  there  is  a  marked  dis- 
tinction between  a  statement  that  he  has  not  had  a  particular 
disease  mentioned,  and  a  statement  that  he  has  not  been  or  • 
is  not  subject  to  such  disease.  Perhaps  also  the  statement 
that  he  has  not  been  afflicted  with  a  particular  disease,  carries 
a  different  meaning  from  a  statement  that  he  has  not  had  such 
disease.  Bunyon  says,*  in  construing  a  clause  with  respect 
to  a  specific  disease,  "  the  first  question  is,  whether  the  words 
of  the  clause  amount  to  a  declaration  that  the  party  has  never 
been  attacked  by  it,  or  that  he  is  not  habitually  or  constitu- 
tionally subject  to  it.  Should  the  warranty  amount  to  the 
former,  any  instance  in  which  he  has  been  so  attacked,  how- 
ever slight  the  seizure,  and  hoAvever  unimportant  it  may  ap- 
pear, as  not  having  produced  any  permanent  effect  upon  the 
constitution,  will  still  avoid  the  policy.  But  when  the  malady 
is  of  such  a  nature  that  the  assured  was  not  aware  that  it  was 
that  from  which  he  suffered,  his  statement  that  he  has  not 
been  afflicted  with  it  cannot  be  treated  as  untrue."  ^ 

§  112.  In  support  of  these  views,  it  has  been  held  that 
when  the  warranty  is  that  the  insured  has  not  been  afflicted 
with  nor  subject  to  the  gout,  vertigo,  fits,  &c.,  such  warranty  i& 
not  broken  by  the  fact  that  the  assured  had  had  an  epileptic  fit 
in  consequence  of  an  accident;  to  vacate  such  a  policy,  it 
must  be  shown  that  the  constitution  of  the  assured  was  natu- 


*  Fitch  V.  Am,  Pop.  L.  Ins.  Co.  2  N.  Y.  Supreme  R.  247. 

*  Eddington  v.  iEtna  L.  Ins.  Co.  Supreme  Ct.  of  N.  Y.  MSS. 

» P.  47. 

*  See  Fowkes  v.  Manch.  <k  Lond.  L.  Ins.  Co.  3  F.  A  F.  440. 
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rally  liable  to  fits,  or  by  accident  or  otherwise  has  become  so 
liable.^  Lord  Abinger  says,  "  If  the  only  fits  of  which  proof 
were  given  had  been  the  Macclesfield  fits,  I  should  have  said 
there  was  no  breach  of  this  waiTanty ;  for  the  interpretation 
I  put  on  a  clause  of  this  kind  is,  not  that  the  party  never 
accidentally  had  a  fit,  but  that  he  was  not,  at  the  time  of  the 
insurance  being  made,  a  person  habitually  or  constitutionally 
afflicted  with  fits ;  a  person  liable  to  fits  from  some  peculiarity 
of  temperament,  either  natural,  or  contracted  from  some  cause 
or  other  during  life."  He  left  it  to  the  jury  to  say  whether 
the  insured  had  had  other  fits  than  one,  and  whether  that 
one  was  the  result  of  accident,  and  did  not  lead  to  any  recur- 
rence of  fits  in  after  life.  In  a  later  case,  which  was  one  of 
insurance  against  accidents,^  the  proposal  stated  that  the  in- 
sured was  not  subject  to  "  epileptic  or  other  fits."  The  evi- 
dence showed  that  fainting  fits,  to  which  he  was  subject, 
were  not  deemed  "  fits  "  by  medical  men,  and  it  was  therefore 
held  that  the  representation  was  not  untrue.  In  the  same 
case  *  on  a  previous  trial,  a  question  was  raised  whether  a 
a  rupture  was  a  violation  of  a  representation  that  there  was 
^'  no  circumstance  or  information  touching  his  habits  of  life, 
with  which  the  directors  ought  to  be  made  acquainted,  as 
rendering  him  peculiarly  liable  to  accidents,"  and  it  was  held 
at  nisi  privSj  that  "  habits  "  included  any  infirmities,  such  as 
ruptures,  which  might  incapacitate  a  man  from  getting  out  of 
the  way  of  danger  as  nimbly  as  others  could ;  but  the  ques- 
tion, though  raised  on  appeal,  was  not  decided. 

Where  the  applicant  answered  that  he  was  not  afflicted 
with  gout,  and  it  appeared  that  he  had  had  two  slight  attacks 
of  suppressed  gout,  and  he  subsequently  died  of  gout,  but 
there  was  no  evidence  that  he  knew  he  had  had  gout,  it  was 
held*  that  the  answer  was  not  untrue,  unless  he  had  been 
sensibly  afflicted  with   gout.     A  man  subject  to  the  gout  is 

'  Chattock  y.  Shawe,  1  Mood.  <&  Rob.  498. 

"  Shilling  V.  Ace.  Death  Ins.  Co.  1  F.  A  F.  116. 

»  27  L.  J.  Exch.  16.     See  ajite,  §  17,  note  1. 

*  Fowkes  y.  Manch.  <k  Lond.  L.  Ins.  Co.  8  F.  A  F.  440. 
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a  life  capable  of  being  insured,  if  he  has  no  sickness  at  the 
time  to  make  it  an  unequal  contract^  But  a  man  predisposed 
to  dyspepsia  to  such  a  degree  as  to  produce  bodily  infirmity, 
is  not  sound  and  healthy.* 

§  112.  In  a  modern  English  case,'  the  facts  and  the  law 
are  thus  stated  by  Cockburn,  C.  J.,  "  One  of  the  documents 
which  formed  the  basis  of  the  contract  was  that  which  is 
called  the  personal  statement ;  and,  amongst  the  questions 
therein  contained,  we  find  the  following :  '  No.  4.  Whether 
had  since  infancy  any  and  what  other  disease  requiring  con- 
finement ? '  To  that  the  assured  answers  simply  and  emphat- 
ically, *  No  ! '  If  that  answer  had  stood  alone,  with  nothing  to 
qualify  it,  it  is  clear,  beyond  all  controversy,  upon  the  evi- 
dence which  was  given  at  the  trial,  that  it  was  an  untrue 
answer  in  point  of  fact.  It  remains,  therefore,  to  be  seen 
whether  there  is  anything  in  the  answers  to  the  subsequent 
questions  so  to  qualify  that  negation  as  to  make  it  reconcilable 
with  truth,  and  to  except  it  out  of  the  operation  of  the  fourth 
condition.  The  8th  question  is,  *  How  often  has  medical  at- 
tendance been  required  ? '  To  which  the  answer  is,  '  Two  years 
ago.'  Then  comes  the  9th  question,  *  How  long  did  such  at- 
tendance continue?'  Answer,  *  About  one  week.'  The  10th 
question  is,  *  For  what  disease  or  diseases  ? '  Answer,  *  Dis- 
ordered stomach.'  The  eleventh,  *  For  what  period  confined 
to  the  house  or  the  bed  ? '  Answer,  '  A  week'  *  The  twelfth, 
^How  long  is  it  since  these  circumstances  occurred?' 
Answer,  *  One  year.'  And  the  thirteenth,  *  Name  and 
address  of  the  medical  attendant  or  attendants,  employed  on 
occasion  of  such  disease  ? '  Answer,  *  Dr.  Roper,  Rock 
Ferry.'  It  is  contended  on  the  part  of  the  plaintiff^s,  that 
the  answers  given  to  these  latter  questions  so  qualify  the 
denial  contained  in  the  answer  to  the  fourth  question,  as  to 

'  Willis  V.  Poole,  Park  on  Ina.  934. 

•  N.  Y.  L.  Ids.  Co.  v.  Flack,  8  Md.  841. 

'  Cazenove  y.  Brit  Eq.  Ass.  Co.  6  C.  B.  N.  S.  437;  s.  c.  6  Jur.  N.  S.  1309 ;  1  L.  T. 
K.  S.  484 ;  28  L.  J.  C.  P.  259 ;  and  on  appeal,  29  L.  J.  0.  P.  160 ;  6  Jar.  N.  S.  826 ;  8 
W.  R.  243. 
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make  that  denial  consistent  with  the  truth.  I,  however^ 
think  they  do  not.  The  only  illness  to  which  the  assured 
refers  in  these  answers,  is  that  which  occurred  in  December, 
1855,  when  he  was  attended  by  Dr.  Roper.  He  makes  no 
allusion  whatever  to  the  last  and  more  serious  illness  whick 
occurred  at  Birmingham,  when  he  was  attended  by  Dr. 
Fletcher  and  Dr.  Palmer,  and  also  by  a  surgeon.  The  effect 
of  all  the  answers  taken  together  amounts  to  this :  there  is 
a  positive  denial  of  the  assured's  having  since  infancy,  had 
any  disease  (other  than  those  mentioned  in  the  preceding 
question),  requiring  confinement,  with  an  admission  of  his 
having  had  a  year  ago  one  disease,  viz.,  a  disordered  stomach, 
which  continued  for  a  week,  and  for  which  he  was  attended  by 
Dr.  Roper.  That  clearly  is  not  true ;  for,  within  a  month 
after,  he  had  a  serious  attack,  which  placed  his  life  iti 
imminent  danger,  and  during  the  continuance  of  which  he 
was  attended  by  no  less  than  three  medical  men."  Byles,  J., 
adds :  "  In  his  answer  to  the  fourth  question  in  the  personal 
statement,  the  assured  in  effect  says,  '  I  never  had  since 
infancy  any  disease  requiring  confinement.'  Clearly  that  is 
not  an  omission,  but  a  positive  negation  of  the  illness  at 
Birmingham.  But,  in  his  subsequent  answers,  the  assured 
goes  on  to  say,  'I  was  confined  to  the  house  or  bed  for 
a  week  about  one  year  ago;  and  my  medical  attendant 
on  that  occasion  was  Dr.  Roper.'  He  thus  introduces  one 
exception,  viz.,  the  illness  at  Birkenhead  in  December,  1855, 
leaving  the  general  negation  of  the  Birmingham  illness  still 
remaining.  That  statement  is  untrue."  On  the  appeal, 
Blackburn,  J.,  says,  "  He  is  asked  in  the  personal  statement, 
how  often  he  has  had  medical  attendance,  and  he  answers, 
once  from  Dr.  Roper;  the  fact  being  that  he  had  had 
medical  attendance  twice,  and  the  second  time  was  attended 
by  thi-ee  different  doctors."  The  sixth  question  being,  "  how 
often  has  medical  attendance  been  required  ? "  and  the  an- 
swer being,  "one  year  ago,"  Wightman,  J.,  says,  "Surely 
he  must  be  taken  to  mean  to  say  in  answer,  *  Once,  one  year 
ago,' "  while  Pollock,  C.  B.,  says,  "  The  answers,  indeed,  may 


§  113.]  HEALTH,  PRESENT  AND  PAST.  163 

be  said  to  be  true  in  one  sense,  for  so  much  as  is  stated 
in  them  is  not  false,  but  it  is  nevertheless  an  untrue  state- 
ment. It  is  just  as  untrue  as  when  a  person  is  asked 
how  old  he  is,  and  he  states  in  answer  a  number  of  years  less 
than  his  true  age.  It  is  trifling  to  say  that  that  is  a 
true  answer  which  requires  something  to  be  added  to  it 
to  make  it  true." 

§  113.  In  one  English  case,^  where  the  question  of  health 
was  involved  with  other  questions  on  which  the  court  was 
divided  in  opinion,  the  plaintiffs  reassured  with  the  defend 
ants  the  life  of  a  person  which  they  had  themselves  previously 
assured  to  a  large  amount.  When  the  proposition  to  reas- 
sure was  made,  the  defendants  sent  to  the  plaintiflfe  a  printed 
form,  containing  nineteen  questions  relative  to  the  age,  health 
and  habits,  &c.,  of  the  person  whose  Kfe  was  to  be  reassured, 
and  a  declaration  to  be  made  by  him,  that  he  was  then  in 
good  health,  and  not  afflicted  with  any  disease  tending  to 
shorten  life,  and  to  be  signed  also  by  the  plaintiffs,  agreeing 
that  if  any  untrue  statements  were  contained  in  such  declara- 
tion or  the  answers  to  the  questions,  the  assurance  should 
be  void.  When  this  document  was  sent  by  the  defendants, 
they  had  filled  up  the  answers  to  the  first  five  questions,  but 
the  rest  were  included  in  a  "  brace,"  against  which  was  writ- 
ten, "for  these  particulars  see  copies  of  Britannia  papers 
attached."  At  the  foot  of  these  word^  the  plaintiffs'  agent 
had  signed  his  name.  Neither  the  plaintiffs,  nor  the  person 
whx)se  life  was  insured,  had  signed  the  printed  paper  in  any 
other  part,  and  blanks  were  left  for  the  signatures  to  the 
declaration.  This  document  was  returned  to  the  defendants, 
with  copies  attached  of  the  papers  delivered  to  the  Britannia 
office  on  the  original  assurance,  which  were  properly  signed 
by  the  person  insured.  The  defendants  signed  the  policy, 
which  recited  that  the  plaintiffs  had  delivered  to  the  defend- 
ants a  declaration  signed  by  them,  setting  forth  the  past  and 
present  state  of  health  of  the  person  whose  life  was  assured, 

» Foster  v.  Mentor  L.  Ass.  Go.  3  E.  <fe  B,  48;  a.  c.  24  Enj.  Law  &  Eq.  108 
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and  stated  that  such  declaration  was  to  be  the  basis  of  the 
contract,  and,  if  anything  untrue  were  averred  in  it,  the  pol- 
icy was  to  be  void.  The  plaintiffs  accepted  this  policy,  and 
paid  the  premiums  upon  it.  Though  the  statement  was  true 
when  the  original  was  signed,  yet  at  the  time  when  this  reas- 
surance was  effected,  the  insured  was  living  abroad,  and  was 
efBicted  with  a  mortal  disease,  of  which  he  soon  afterwards 
died ;  but  this  fact  was  unknown  both  to  the  plaintiffs  and 
the  defendants.  The  defendants  pleaded  that  the  plaintiffs 
untruly  stated  that  the  person  insured  was,  at  the  time  of 
making  it,  in  good  health.  The  judge  directed  the  jury  to 
say  whether  the  meaning  of  the  parties  was,  that  the  plaintiffs 
undertook  that  the  insured  was  then  in  good  health,  or  that 
the  defendants  were  to  decide  whether  they  would  reassure 
upon  the  statements  appearing  in  the  original  papers ;  and 
he  handed  to  the  jury  the  whole  of  the  documents  in  evi- 
dence, in  order  that  they  might  form  their  opinion,  whether 
the  signature  applied  to  the  declaration,  or  only  to  the  par- 
ticular questions  against  which  it  was  placed.  The  jury- 
found  for  the  plaintiffs,  and,  on  a  motion  for  a  new  trial,  the 
<30urt  were  equally  divided ;  Campbell,  Coleridge  and  Wight- 
man  holding  that  the  question,  whether  the  plaintiffs  had 
signed  .the  declaration,  was  for  the  jury,  and  not  for  the 
judge,  to  decide ;  but  Erie,  holding  that  the  plaintiffs,  suing 
on  the  policy,  could  not  give  parol  evidence  to  contradict  the 
statement  contained  in  it;  that  the  declaration  had  been 
signed  by  them ;  and  Wightman  and  Erie  holding,  that  the 
jury  were  misdirected  in  not  being  told  that  the  plaintiffs, 
having  accepted  without  objection  the,  policy  containing  the 
recital  that  they  had  signed  the  declaration,  were,  jt>m;ia/<3^^, 
concluded  by  that  recital. 

§  114.  Spitting  Blood. — Another  usual  warranty  relates 
to  spitting  blood,  a  question  put  to  extract  information  indi- 
'cative  of  disease  of  the  lungs.  It  is  held  that  if  the  inquiry 
is,  whether  the  insured  has  ever  spit  blood,  it  is  his  duty  so 
to  state,  though  he  may  not  believe  it  came  from  the  lungs. 
It  is  not  for  him  to  judge  as  to  the  origin,  but  he  should 
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inform  the  company  of  the  fact,  and  let  them  make  such 
farther  inquiries  of  himself  or  others  as  they  think  proper. 
In  an  English  case,^  the  assured  stated  that  "  he  was  at  that 
time  in  good  health,  and  not  afflicted  with  any  disorder  *  * 
tending  to  shorten  life;  *  *  tthat  he  had  not  had  any 
spitting  of  blood,  consumptive  symptoms,  asthma,  cough,  or 
other  aflfection  of  the  lungs ; "  the  statements  were  made 
warranties.  The  defendant  proved  at  the  trial  that  about 
four  years  before  the  policy  was  effected,  the  insured  had 
spit  blood,  and  had  subnequently  exhibited  other  symptoms 
usual  in  consumptive  subjects;  and  that  he  died  of  con- 
sumption three  years  after  the  date  of  the  policy.  The  judge 
stated  to  the  jury  that  it  was  for  them  to  say  whether,  at 
the  time  of  his  making  the  statement,  set  forth  in  the  dec- 
laration, the  insured  had  had  such  a  spitting  of  blood  and 
such  affection  of  the  lungs  and  inflammatory  cough,  as 
would  have  a  tendency  to  shorten  life ;  but  it  was  held  that 
this  was  a  misdirection ;  for,  although  the  mere  fact  of  the 
insured  having  spit  blood,  would  not  vitiate  the  policy,  yet 
he  was  bound  to  state  that  fact,  in  order  that  the  company 
might  make  inquiry  whether  it  was  the  result  of  the  disease 
called  spitting  of  blood.  Pollock,  C.  B.,  says :  "  By  the  ex- 
pression '  spitting  of  blood '  is,  no  doubt,  meant  the  disorder 
so  called,  whether  proceeding  from  the  lungs,  the  stomach, 
or  any  other  part  of  the  body  ;  still,  however,  one  single  act 
of  spitting  of  blood  would  be  sufficient  to  put  the  insurers 
on  inquiry  as  to  the  cause  of  it,  and  ought  therefore  to  be 
stated ; "  and  Alderson,  B.,  adds :  "  Lord  Denman  certainly 
does  not  appear  to  have  sufficiently  called  the  attention  of 
the  jury  to  the  distinction  between  those  disorders,  respect- 
ing the  existence  of  which,  at  the  time  of  executing  the 
policy,  the  assured  was  called  on  to  make  a  specific  declara- 
tion, and  those  which  might  have  formerly  existed.  By 
'  spitting  of  blood '  must,  no  doubt,  be  understood  a  spitting 
of  blood  as  a  symptom  of  disease  tending  to  shorten  life ; 
the  mere  fact  is  nothing ;  a  man  cannot  have  a  tooth  pulled 

'  Geach  v.  Ingall,  14  M.  <k  W.  95. 
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out  without  spitting  blood  But,  on  the  other  hand,  if  a 
person  has  an  habitual  spitting  of  blood,  although  he  cannot 
fix  the  particular  part  of  his  frame  whence  it  proceeds,  still, 
as  this  shews  a  weakness  of  some  organ  which  contains 
blood,  he  ought  to  communicate  the  fact  to  the  insurance 
company ;  for  no  one  can  doubt  that  it  would  most  materi- 
ally assist  them  in  deciding  whether  they  should  execute  the 
policy ;  and  good  faith  ought  to  be  kept  with  them.  So,  if 
he  had  had  spitting  of  blood  only  once,  but  that  once  was 
the  result  of  the  disease  called  spitting  of  blood,  he  ought 
to  state  it,  and  his  not  doing  so  would  probably  avoid  the 
policy.  Again,  suppose  this  man  had  an  inflammation  of 
the  lungs  which  had  been  cured  by  bleeding ;  many  physi- 
cians would,  perhaps,  say  that  it  was  an  inflammation  of  the 
lungs  of  so  mitigated  a  nature  as  not  to  tend  to  shorten  life ; 
still,  that  would  be  no  answer  to  the  case  of  the  defendants ; 
for  it  is  clear  that  the  company  intended  that  the  fact  should 
be  mentioned.  As  to  the  word  *  cough,'  it  must  be  under- 
stood as  a  cough  proceeding  from  the  lungs,  or  no  one  could 
ever  insure  his  life  at  all ;  and,  indeed,  it  is  so  expressed  in 
the  policy — '  cough,  or  other  affection  of  the  lungs.'  Again, 
it  is  obvious  that  the  insurance  company  meant  to  guard 
against  the  disease  of  dysentery.  Now,  a  man  may  have 
had  a  dysentery,  and  been  cured  of  it ;  still  the  office  should 
know  of  the  circumstance ;  and,  indeed,  that  disorder  may 
have  been  mentioned  by  name,  as  being  one  of  a  nature 
likely  to  return.  All  these  instances  shew  that  it  was  not 
intended  to  restrict  the  statement  of  the  assured  to  disorders 
having  a  tendency  to  shorten  life  at  the  moment  of  execut- 
ing the  policy ;  what  the  company  demanded,  was  a  security 
against  the  existence  of  such  diseases  in  the  frame."  Rolfe, 
B.,  adds :  "  I  have  no  doubt  that,  if  a  man  had  spit  blood 
from  his  lungs,  no  matter  in  how  small  a  quantity,  or  even 
had  spit  blood  from  an  ulcerated  sore  throat,  he  would  be 
bound  to  state  it.  The  fact  should  be  made  known  to  the 
office,  in  order  that  their  medical  adviser  might  make  inquiry 
into  its  cause." 
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§  115.  Two  cases  bearing  u{)oii  this  question  have  been  de- 
cided in  Massachusetts.  In  one  ^  the  disease  as  to  which  there 
was  alleged  to  have  been  a  misrepresentation,  was  specifically 
**  spitting  of  blood,"  and  the  court,  on  appeal,  say :  "  The  court 
did  instruct  the  jury  that  the  repeated  spitting  of  blood,  ac- 
companied by  a  cough,  was  so  far  an  indication  of  disease, 
that  if  the  applicant  had  suffered  from  it,  he  was  bound  to 
have  so  stated ;  that  if  he  was  subject  to  occasional  spitting 
of  blood,  accompanied  by  a  cough,  he  was  bound  to  have 
stated  that  fact ;  and  that  the  same  was  true  if  he  had  spit 
blood  in  a  single  instance,  if  recent,  and  such  as  to  excite  ap- 
prehension in  his  own  mind  that  it  was  the  result  of  disease. 
Considering  the  various  forms  and  degrees  in  which  the  spit- 
"ting  of  blood  with  a  cough  may  manifest  itself,  the  uncer* 
tainty  as  to  its  source  and  cause,  and  the  character  of  the 
facts  which  the  testimony  in  the  case  tended  to  prove,  we 
cannot  say  that  the  rulings  of  the  court  ought  to  have  gone 
farther  than  this  in  favor  of  the  propositions  of  the  defend- 
Ant.  The  mere  raising  of  a  small  quantity  of  blood  with  a 
cough,  in  a  single  instance,  is  not  necessarily  an  indication  of 
disease,  or  a  material  circumstance,  so  that  such  an  occur- 
rence, however  slight,  at  any  time  during  the  previous  life  of 
i:he  applicant,  would  make  his  answer  such  a  misrepresenta- 
tion as  to  require  that  the  court  should  so  declare  it  as  a 
matter  of  law.  *  *  It  was  for  the  jury  to  determine  upon 
the  evidence,  and  in  view  of  all  the  circumstances  under 
which  the  spitting  of  blood  by  Andrew  Campbell  was  testi- 
fied to  before  them,  whether  his  representations  in  regard  to 
it,  in  his  answers  to  the  inquiries  of  the  company,  varied 
from  the  truth  in  any  respect  material  to  the  risk.  It  was 
for  them  to  judge  not  only  of  the  fact  of  variance,  but  of  its 
extent  and  materiality." 

After  a  subsequent  trial,  the  question  came  up  on  appeal 
in  a  little  different  form,  and  the  court,  after  ruling  that  the 
Answers  were  made  material  by  the  form  of  the  .policy,  con- 
tinue.    "  The  only  question  for  the  jury  on  this  branch  of  the 

'  Campbell  v.  N.  E.  Mat.  L.  Ins.  Co.  98  Mass.  S81. 
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case  therefore  was,  whether  these  representations  were  sub- 
stantially untrue ;  that  is  to  say,  whether  at  or  before  the 
time  of  making  the  application,  the  assured  actually  had 
either  of  these  diseases  or  infijjmities.  *  *  *  Applying 
this  rule  to  the  evidence  stated  in  the  report,  it  was  for  the 
jury  to  decide  whether  '  chronic  bronchitis'  or  ^  bronchial  diffir 
culty,'  or  any  other  bodily  affection  or  condition  to  which  the 
assured  was  found  by  them  to  have  been  subject,  amounted 
to  bronchitis,  consumption,  disease  of  the  lungs,  or  some 
other  of  the  infirmities  stated  in  the  application  and  relied 
on  by  the  defendants ;  and  whether  the  spitting  of  blood  hy 
him,  if  proved  to  have  taken  place,  was  under  such  circum- 
stances as  to  indicate  disease  in  his  throat,  lungs,  air  passages 
or  other  internal  organs."  But  they  could  not,  while  doing 
this,  assume  to  find  that  the  diseases  were  not  material. 

In  the  other  case,^  where  spitting  blood  was  connected 
wath  other  symptoms  of  disease,  the  court  say :  "  Upon  the 
facts  in  the  case  it  is  not  important  whether  the  proposal  or 
application  is  considered  as  a  warranty  or  representation. 
As  a  warranty  it  was  so  manifestly  untrue,  and  as  a  repre- 
sentation there  was  manifestly  so  material  a  misrepresenta- 
tion, that  in  either  view  the  policy  is  invalid.  The  fact  is 
established  that  at  the  time  of  making  the  proposal  and  is^ 
suing  the  policy,  the  insured  was  rapidly  declining  in  a  con- 
firmed consumption,  and  had  been  so  declining  for  five 
months  previous,  and  continued  to  live  but  about  two  months 
after  this  time.  *  Yet,  in  answer  to  the  tenth  interrogatory, 
the  insured  expressly  denied  that  he,  or  any  of  his  family, 
had  been  afliicted  with  pulmonary  complaints,  consumption, 
or  spitting  of  blood.  In  answer  to  the  seventeenth  interrog- 
atory, the  insured  said  that  he  could  not  say  that  he  was 
afflicted  with  any  disease  or  disorder.  It  is  immaterial  that 
the  insured  did  not  suppose  himself  in  a  consumption ;  the 
fact  was  so,  and  the  statement  was  manifestly  contrary  to 
the  fact,  wjiich  was  a  most  material  and  conclusive  fact. 

*  Vose  V.  Eagle  L,  A  Health  Ins.  Co.  6  Gush.  42.    As  to  spitting  of  blood,  see  also- 
Mut.  L.  Ins.  Co.  V.  Wager,  27  Barb.  854. 
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The  fact  of  the  general  debility  of  the  system,  stated  by  the 
insured,  was  not  important  in  the  manner  in  which  it  was 
stated ;  as  it  might  arise  from  a  variety  of  causes  not  mate- 
rially affecting  the  risk,  an^  would  not,  therefore,  by  any 
means  give  the  insurers  the  information  wanted.  The  in- 
sured was  asked  directly  whether  he  was  at  the  time  affected 
with  any  disease  or  disorder,  and  what ;  to  which  he  an- 
swered, that  he  could  not  say  that  he  was  afflicted  with  any  dis- 
ease or  disorder ;  but  he  could  have  stated  the  symptoms  of 
consumption  which  he  had,  and  which  he  knew  he  had,  and 
which  he  had  had  for  five  months  previous,  and  which  were 
certainly  most  material  and  important  to  be  known  by  the 
insurers." 

In  a  recent  case^  where  the  insurance  was  effected  in  ' 
January,  1867,  with  a  warranty  against  spitting  of  blood,  it 
appeared,  as  the  court  say,  that  the  insured  "  was  wounded 
twice  while  in  the  army ;  that  on  his  passage  from  New  York 
to  California,  in  November,  1865,  he  had  a  slight  hemor- 
rhage which  lasted  '  on  and  off'  for  two  days,  and  upon  his  ar- 
rival at  Aspinwall  had  to  be  cairied  on  a  stretcher  from  the 
steamer ;  to  be  carried  in  a  like  manner  from  the  cars  at 
Panama  to  the  steamer  on  the  Pacific  side  ;  and  was  not  able 
to  go  with  his  company  to  Arizona.  That,  in  March,  1866, 
he  had  a  hemorrhage  at  his  barracks  in  California  which 
lasted  nearly  ten  days,  during  which  he  raised  blood  twice  a 
day,  morning  and  evening,  and  was,  from  the  effects  of  the 
hemorrhage,  confined  to  his  bed  several  weeks,  and  it  was 
about  a  month  before  he  was  able  to  go  out  in  the  open  air. 
That,  during  the  first  hemorrhage,  he  spit  blood  more  than 
ten  times ;  that,  in  his  opinion,  it  came  from  the  lungs,  and 
that  he  did  not  recover  entirely  from  the  attack  before  he 
had  the  second  attack.  That  the  spitting  of  blood  during 
the  second  attack  lasted  about  ten  davs ;  that  he  was  con- 
fined  to  his  bed  about  a  month ;  that  he  thought  the  spitting 
of  blood  proceeded  from  his  lungs;  that  he  had  a  cough 
before  the  first  attack,  a  cough  for  two  years  after  *he  second 

»  Foot  V.  -^tna  L.  Ins.  Co.  4  Daly,  286. 
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attack,  and  that  the  second  attack  was  much  more  severe  than 
the  first.  It  further  appeared  that  he  had  another  attack  of 
hemorrhage  in  August,  1868,  and  that,  in  September,  1869, 
he  died  of  the  disease  of  consumption."  "  The  probability  is 
a  strong  one  that  his  lungs  were  diseased  at  the  time  that  he 
effected  the  insurance,  whatever  his  own  impression  or  belief 
in  the  matter  may  have  been.  From  his  own  account  of  the 
attacks  he  had  had,  he  could  not  answer  truthfully  that  he 
had  never  had  the  disease  of  spitting  of  blood,  or  any  dis- 
ease of  the  lungs ;  and  good  faith  required,  when  the  inquiry 
was  propounded  to  him,  either  an  answer  in  the  affirmative 
or  a  statement  of  what  had  occurred."  Where  the  applicant 
was  shown  to  have  had  a  chronic  cough  with  expectoration 
streaked  with  blood,  and  night  sweats,  it  was  held  that  the 
failure  to  mention  these  facts  forfeited  the  policy.^  Where 
the  warranty  was  that  the  insured  had  not  had  spitting  of 
blood  or  consumption,  and  the  evidence  showed  that  he  had 
had  spitting  of  blood  and  had  at  the  time  consumption,  and 
that  he  knew  that  he  had  had  spitting  of  blood  and  had  suffi- 
cient reason  to  believe  that  he  then  had  consumption,  the 
policy  was  held  void.*  So  an  answer  that  the  insured  usually 
enjoyed  good  health,  and  is  then  in  good  health,  is  shown  to 
be  false  by  proof  that  he  had  for  months  prior  had  spitting 
of  blood.* 

§  116.  Tarious  Specified  Diseases. — Where  the  question 
was :  "Has  the  party  ever  had  any  of  the  following  diseases  ? " 
naming  several,  and  among  others,  rheumatism,  to  which 
the  answer  was  "  never,"  it  was  held  that  "  the  rheumatism 
referred  to  in  the  question  is  the  disedse  of  rheumatism.  Any 
rheumatic  affection  not  amounting  to  the  disease  of  rheuma- 
tism, is  not  comprehended  in  its  terms,  any  more  than  the 
spitting  of  blood  occasioned  by  a  wound  of  the  tongue,  or 


*  Horn  V.  Amicable  L.  Ins.  Co.  64  Barb.  82. 

*  Mut  Ben.  L.  Ins.  Co.  v.  Miller,  89  Ind.  476;  s.  o.  2  Ins.  Law  Jour.  101. 

'  Smith  y.  ^tna  L.  Ins.  Co.  49  N.  T.  211 ;  b.  o.  2  Ins.  Law  Jour.  116.  See,  also,  Day 
V.  Mut.  Ben.  £.  Ins.  Co.  1  Wash.  Law  Rep.  22;  Scoles  v.  Univ.  L.  Ins.  Co.  42  Cal.  623  ; 
Fried  t.  Royal  Ins.  Co.  47  Barb.  127.     Affirmed,  2  Ins.  Law  Jour.  120. 
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the  extracting  of  a  tooth,  is  the  disease  of '  spitting  of  blood,' 
mentioned  in  the  same  question.  The  life  insured  had  the 
right  to  answer  the  question  upon  the  basis  that  its  terms 
were  used  in  their  ordinary  signification.  If  there  was  any 
ambiguity  in  the  question  so  that  its  language  was  capable 
of  being  construed  in  an  ordinary,  as  well  as  in  a  technical 
sense,  the  defendant  can  take  no  advantage  from  such  ambi- 
guity," and  there  being  evidence  that  the  affection  was  sub- 
acute rheumatism,  which  some  physicians  testified  was  gen- 
erally over-looked  as  a  disease,  a  verdict  in  favor  of  the  in- 
sured was  sustained.* 

Where  the  insured,  after  being  asked  as  to  certain  specific 
diseases,  was  asked  if  he  had  "  had  any  sickness  within  the 
last  ten  years,"  and  answered  "  pneumonia  in  1862,"  it  was 
claimed  that  he  should  have  gone  further,  and  disclosed  the 
fact  that  he  had  had  chronic  pharyngitis  some  years  pre- 
viously to  the  application,  but  the  court  say,*  "There  is  evi- 
dence in  the  record  to  show  that  pharyngitis  is  an  inflam- 
mation of  the  throat  and,  when  slight,  not  to  be  called  a 
sickness,  and  not  likely  to  shorten  life.  If  the  policy  in  this 
case  is  to  be  avoided  by  the  fact  of  Mr.  Wise  having  had 
this  affiction  in  1860,  or  1861,  and  by  his  not  having  dis- 
closed that  fact  in  his  answer,  then,  if  he  had  suffered  from 
any  slight  indisposition  or  sickness  within  the  same  period, 
and  had  failed  to  communicate  that  fact  in  answer  to  the 
eleventh  question,  the  policy  of  insurance  would  have  been 
made  void.  His  attention  having  been  directed  by  the  tenth 
question  to  certain  diseases  particulai'ly  named  therein,  Mr. 
Wise  may  have  very  naturally  supposed  that  the  eleventh 
question  had  reference  to  diseases  or  sicknesses,  of  the  same 
class  and  like  importance.  It  will  be  recollected  that 
pharyngitis  is  not  named  in  either  the  tenth  or  eleventh 
^  question,  and  that  there  was  proof  to  show  that  it  is  an 
affection  slight  in  its  character  and  effects ;"  and  therefore  the 
court  held  that  it  should  be  left  to  the  jury  to  say  whether 

'  Price  T.  Phoenix  Mat.  L.  Ins.  Co.  17  Minn.  497 ;  s.  c.  2  Ins.  Law  Jour.  223. 
»  Mut  Ben.  L.  Ins.  Co.  v.  Wise,  34  Md.  682;  s.  c.  1  Ins.  Law  Joup.  430. 
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clironic  pharyngitis  was  a  "  sickness  "  within  the  contempla- 
tion of  the  parties. 

Where  the  insured  was  asked  if  he  ever  had  a  rupture, 
which  he  denied,  the  jury  were  instructed  *  that  if  they  be- 
lieved he  "  was  ruptured  at  the  time,  or  at  any  such  previous 
period  that  the  rupture  may  have  been  material  to  any 
question  of  the  soundness  of  his  health  when  his  life  was 
insured ;  or  if  at  that  time  or  within  such  prior  period  he 
wore  a  truss  in  order  that  it  might  repress  hernial  extrusion, 
the  verdict  should  in  either  case  be  for  the  defendants.  But 
though  he  was  ruptured  in  1846  and  1854,  and  although  the 
rupture  accidentally  recurred  in  a  worse  form  in  1870,  from 
an  extraordinary  exertion  of  strength  in  lifting  a  heavy- 
weight, yet  if  the  jury  find  that  from  1855  or  thereabouts 
until  after  the  last  insurance,  in  1865,  he  had  no  such  disease, 
and  was  all  this  interval  in  the  habit  of  working  and  using 
bodily  exercise,  and  occasionally  dancing,  bathing,  and  travel- 
ing, and  could  walk  long  distances  without  being  fatigued, 
and  either  did  not  wear  a  truss,  or  wore  it  only  from  contin- 
uance of  early  habit ;  that  his  health  was  not  impaired  or 
affected  by  the  former  rupture ;  that  it  would  not  if  men- 
tioned have  increased  the  risk  or  the  premium,  and  that  there 
was  in  this  respect  no  falsehood  or  wilful  suppression,"  the 
court  could  not  say  that  as  matter  of  law  the  denial  of 
rupture  was  untrue,  even  though  the  question  whether  he 
had  had  a  rupture  was  followed  by  a  question  whether  he 
was  subject  to  certain  "habitual"  diseases,  among  which 
rupture  was  enumerated. 

The  questions,  "  Are  the  functions  of  the  brain,  the  muscu- 
lar and  nervous  system  in  a  healthy  state  ?"  "  Have  you  ever 
had  any  difficulty  with  your  head  or  brain  ? "  point  to  mental 
unsoundness,  some  functional  or  organic  derangement  of  the 
head  and  brain,  some  disease  or  ailment  affecting  the  brain 
and  mental  powers,  material  to  the  risk.     They  do  not  refer 


*  France  v.  ^tna  L.  Ins.  Co.  U.  S.  Circuit,  E.  D.  of  Pa.  2  Ina.  Law  Jonr.  657.     The 
correctness  of  the  instructions  in  this  case  may  be  doubted. 
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• 

to  occasional  headaches,  whether  arising  from  indigestion,  a 
derangement  of  the  stomach  or  bowels,  or  other  cause.^ 
Where  the  deceased  had  once  applied  to  an  agent  who 
referred  him  to  a  physician,  and  the  latter  refused  to  examine 
him  because  he  knew  he  had  syphilis,  it  was  held  a  fatal  con- 
cealment not  to  state  this  fact  on  a  subsequent  application 
to  another  company,  though  he  then  submitted  to  an  examin- 
ation, saying  that  the  story  had  got  about  that  he  had  had 
syphilis,  and  he  wanted  to  be  examined  to  show  that  he  had 
not.^ 

In  TidsweD  v.  Ankerstein,*  it  appeared  that  the  insured 
w^as  in  a  dying  condition  when  the  policy  was  issued,  and  a 
verdict  was  rendered  for  the  insurer.  In  Lefavour  v.  Insur- 
ance Company,  ^  it  is  said  that  the  fact  that  the  insured  was 
dead  at  the  time  the  policy  was  issued,  was  a  material  fact  to 
be  disclosed.*    In  the  same  case  it  was  held  that  whether 


*  Higbie  v.  Guardian  Mat.  L.  Ins.  Co.  63  N.  Y.  603 ;  a.  c.  2  Ins.  Law  Jour.  761. 

*  Eddington  v.  iEtna  L.  Ina.  Co.  Supreme  Ct  of  N.  Y.  MSS. 
■  Peake,  161. 

*  1  Phila.  R.  668. 

*  A  warranty  that  there  is  no  chronic  disease  at  the  time  of  insurance  is  not 
shown  to  be  untrue,  by  proof  that,  in  a  post  mortem  examination  made  four  months 
after  the  insurance  and  fifteen  hours  after  death,  it  appeared  that  the  insured  died  of  in- 
flamation  of  the  inte3tines  and  nlceration,  though  the  physician  expressed  the  opinion 
that  the  disorders  were  of  long  standing.  He  had  been  carefully  examined,  at  the  time 
of  the  insurance,  and  for  several  months  thereafter  appeared  to  be  in  perfect  health. 
Murphy  y.  Mut.  Ben.  L.  Ins.  Co.  6  La.  Ann.  618.  In  Nat.  L.  Ins.  Co.  t.  Minch,  6  Lans. 
100,  the  existence  of  a  cancer  was  alleged  to  have  been  fraudulently  concealed.  In 
Schaible  v.  Washington  L.  Ins.  Co.  6  Pacific  Law  Rep.  100,  the  insured  died  of  an  abscess 
in  the  lung,  within  ten  days  after  the  application.  In  Ewing  y.  Piedmont  A  Arlington 
Ins.  Co.  U.  S.  C.  G.  N.  Dist.  of  Mo.  Noy.  1878,  a  question  as  to  dyspepsia  was  claimed  to 
have  been  untruely  answered.  Taylor  refers  (Med.  Jurisprud.  744)  to  the  case  of  Pole 
y.  Rogers,  tried  before  Tindal,  C.  J.,  in  February,  1840,  where  the  question  was  on  a 
policy  on  the  life  of  the  brother  of  the  person  insured  in  Rawlins  y.  Desborough,  I  Mood. 
<&  Rob.  238,  and  where  the  death  was  alleged  to  have  been  caused  by  hydrothorax, 
-brought  on  by  Intemperate  habits,  which  the  company  claimed  were  concealed  from  them. 
The  evidence  was  conflicting,  and  the  verdict  was  against  the  company.  In  this  case  it 
was  claimed  that  the  terms,  "  habits  prejudicial  to  health,"  were  so  indefinite  as  to  have 
little  practical  meaning.  The  same  author  refers  to  several  unreported  cases  in  which 
policies  have  been  contested  on  the  ground  of  misrepresentation  as  to  health.  Amorg 
them  is  one  (p.  788)  in  which  the  insured  died  of  strangulated  hernia  about  thirteen 
months  after  obtaining  the  insurance.  There  was  much  diversity  of  opinion,  as  to 
whether  a  swelling  which  he  had  at  the  time  of  insurance,  was  varicocele  or  hernia.    1  he 

jury  on  the  first  trial  found  that  there  was  no  fraud,  but  that  the  insured  had  hernia  at 
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the  pregnancy  of  a  married  woman  is  a  fact  material  to  be 
stated  is  a  question  of  fact  for  the  jury. 

§  117.  Occupation  of  the  Insured. — Where  the  occupation 
of  the  insured  is  asked,  that  must  be  stated  in  which  the  in- 
sured is  actually  engaged  at  the  time  of  making  the  applica- 
tion. Thus  a  policy  was  held  *  to  be  avoided  where  a  man 
stated  he  was  a  farmer,  when,  in  fact,  he  had  not  for  many  years 
been  a  farmer,  but  a  slave  catcher,  and  just  prior  to  the  insur- 
ance had  been  in  search  of  some  fugitives,  and  had  gone  to 
bargain  for  the  apprehension  of  others.  The  evidence  was  very 
strong  that  for  some  months  at  least  previous  to  his  death, 
he  was  habitually  and  very  diligently  occupied  at  this  busi- 
ness. The  court  said:  "If  the  insured,  who  represented 
himself  to  be  a  farmer,  was  in  fact  a  slave-taker  by  occupa- 
tion, and  if  the  business  of  slave-taking  would  expose  his 

the  time  of  effecting  the  insarance.  On  a  second  trial  the  plaintiff  also  recovered.  lo 
Walters  v.  Barker  (p.  746),  the  insurance  was  in  May,  and  the  death  in  August  following. 
The  defence  was  paralysis,  alleged  to  have  long  existed,  bat  the  verdict  was  for  the  pLiint- 
iff.  In  Huntly  v.  St  George  Insurance  Company,  (p.  747),  a  medical  man  insured  bis  life 
and  died  in  three  months,  of  Br1gbt*s  disease ;  there  was  also  disease  of  the  heart.  In  his 
application  he  had  denied  the  existence  of  both  of  these  diseases,  and  it  was  contended 
that,  as  a  medical  man,  he  must  have  known  of  their  existence.  In  reply  it  was  claimed 
that  he  had  taken  to  a  vegetable  diet,  which  had  been  the  cause  of  the  rapid  failing  of  hift 
health.  The  verdict  was  for  the  plaintiff.  In  Abbott  v.  Howard  (Hayes,  138),  the  insured 
bad  had  a  tumor,  but  there  was  a  difference  of  opinion  among  physicians  as  to  whether 
it  was  "  chronic  "  or  "  critical." 

Taylor  quotes  (p.  762),  with  disapproval,  a  case  tried  in  1836,  where  the  defence  was 
that  the  insured  was  insane  at  the  time  the  insurance  was  effected,  and  the  jury  fuund 
that  insanity  had  no  tendency  to  shorten  life,  and  therefore  the  concealment  was  not 
material,  while  Taylor  says  it  is  now  admitted  that  insanity  does  tend  to  shorten  life. 
The  case  of  Mallory  v.  Travelers'  Insurance  Company  {atUe,  §  73),  presented  a  CAse  of 
former  insanity,  not  continuing  at  the  time  of  the  insurance,  and  not  disclosed,  and  it  was 
not  considered  material.  In  Duff  v.  Green,  cited  by  Beck  (Med.  Jurisp.  p.  696),  it  was 
held  that  the  fact  that  the  mother  and  brother  of  the  insured  had  died  insane,  need  not 
be  stated.  Chitty  (Med.  Jurisprud.  part  1,  p.  286),  mentions  ttie  case  of  Simeon  v. 
Bi^old,  where  there  had  been  the  usual  declaration  that  the  insured  was  not  affected 
with  any  disease  tending  to  shorten  life.  On  bis  death,  four  years  afterwards,  there  was 
found  to  be  a  large  fungous  tumor  in  the  kidneys,  and  the  witnesses  were  of  the  opinion 
that  it  was  an  incurable  organic  disease  of  five  or  six  years'  growtfi.  He  had  been 
treated  for  symptoms  of  the  disease  before  the  issue  of  his  policy.  The  case  was  settled 
by  refunding  the  premium.  Beck  states  in  detail  (p.  709),  a  French  cnse  where  the 
question  involved  was,  whether  the  insured  was  under  the  influence  of  the  disease  of 
which  he  died  at  the  time  the  contract  was  made. 

"  Hartman  v.  Keystone  Ins.  Co.  21  Penn.  466. 
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life  to  greater  danger  than  fanning,  it  is  not  possible  to 
escape  the  conclusion,  that  the  policy  was  thereby  rendered 
void,  since,  if  it  was  wilfiilly  made,  it  was  a  fraud,  and  though 
made  ignorantly  or  by  mistake,  it  was  a  warranty  by  the  ex- 
press terms  of  the  policy,  *  *  A  soldier  or  a  sailor  who 
warrants  himself  a  merchant,  has  a  void  policy,  even  though 
he  is  not  slain  in  battle  or  does  not  perish  at  sea." 

§  118.  In  an  English  case,  there  was  the  usual  proviso,  that 
the  policy  was  to  be  avoided  by  any  misrepresentation  or 
concealment;  and  in  answer  to  the  question  as  to  his 
"  name,  residence,  profession  or  occupation,"  the  reply  was, 
"T.  P.,  Esquire,  Saltley  Hall,  Warwickshire."  As  it  ap- 
peared that  the  insured  actually  lived  there,  though  he  kept 
an  ironmonger's  shop  at  another  place  in  the  same  county,  it 
was  held  that  the  policy  was  not  rendered  v.oid.  Wightman^ 
J.,  says :  "  It  appears  to  me,  that  there  has  been  a  conceal- 
ment, rather  than  a  false  statement  by  the  plaintiff.  The 
particulars  required  of  him  were  his  name,  residence,  pro- 
fession and  occupation.  He  gives  his  name  and  residence, 
and  appends  to  his  name  the  title,  '  esquire.'  Now  it  may 
be  that  he  is  an  esquire,  and  it  does  not  appear  to  be  disputed 
that  he  is.  But,  then  it  is  said  that  he  is  also  an  ironmonger^ 
and  ought  to  have  so  stated.  The  question  is,  however,  is 
the  statement  which  he  did  make  false  in  fact  ?  I  cannot 
adopt  the  view  that  it  is,  or  that  it  amounts  to  a  statement 
that  he  has  no  occupation.  K  false  in  fact,  it  would,  whether 
material  or  not,  avoid  the  policy.  *  *"  But  it  is  true  as  far  as 
it  goes.  And  as  it  has  not  been  shewn  to  have  been  material, 
and  as  no  fraud  was  involved  in  it,  it  is  not  such  a  conceal- 
ment as  can  be  held  to  be  within  the  proviso  of  the  policy. 
At  most,  the  plaintiff  has  not  stated  all  that  he  might  have 
,  stated."  The  Exchequer  Chamber,  in  affirming  the  decision, 
say  that  the  answer  is  no  more  an  untruth,  than  it  would  be 
if  a  peer  of  the  realm,  who  was  also  a  banker,  did  not  add 
that  fact ;  that  all  the  plaintiff  said  was  that  "  I  am  in  that 
position  of  life,  in  which   people   are   usually  addressed  as 
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esquires."^  Cockburn,  C.  J.,  who  dissented  below,  says, 
however,  with  great  force :  "  The  plaintiff  was  asked  by  this 
insurance  company  what  was  his  profession  or  occupation; 
an  inquiry  which  necessarily  involves  the  preliminary  ques- 
tion, whether  he  had  any  profession  or  occupation.  He  gives 
an  answer,  which  does  not  directly  amount  to  a  denial,  but 
which  virtually  denies  that  he  has  any  occupation.  He  says 
that  he  is  an  esquire,  and  I  am  willing  to  take  it  that  he  is ; 
but  this  appears  to  me  to  be  equivalent  to  saying  that  he  is 
an  esquire  and  nothing  else ;  that  is,  that  he  has  no  occu- 
pation. Suppose  he  had  been  asked,  *  Are  you  in  trade  ? ' 
and  had  replied,  '  I  am  an  esquire,'  he  would  have  conveyed 
the  impression  that  he  was  not  in  trade.  And  such,  I  think, 
is  his  answer  to  the  question  actually  put  to  him."  ^ 

§  119.  In  an  unreported  case,^  the  Superior  Court  of  the 
City  of  Buffalo,  held  a  policy  forfeited,  where  in  the  applica- 
tion, the  statements  in  which  were  made  warranties,  it  was 
stated  that  the  assured  was  the  wife  of  the  insured,  and  the 
jury  found  that  such  was  not  the  fact.^  It  has  already  been 
noticed  that  a  false  statement  as  to  the  relation  the  assured 
bore  to  the  business  in  which  he  was  engaged,  hag  been  held 
to  avoid  the  policy.^ 

§  120.  A  statement  of  present  occupation  in  the  applica- 
tion, is  not  a  warranty  against  a  change  of  occupation ;  ^  and 
where  the  policy  requii'es  notice  to  be  given  of  any  change,  a 


'  Perrins  v.  Mar.  A  Gen.  Trav.  Ins.  Co.  2  E.  A  E.  81*7 ;  8.  o.  6  Jur.  N.  S.  69,  627 ;  29 
L.  J.  Q.  B.  17,  242;  8  W.  R.  668 ;  1  L.  T.  N.  S.  27. 

'  In  South.  L.  Ass.  Co.  y.  Brooker,  MSS.  Supreme  Gt.  of  Tenn.,  the  occupation  was 
stated  as  steamboat  agent  and  merchant.  No  proof  was  given  that  he  was  a  merchant, 
and  the  fact  was  held  immaterial.     See  Cazenove  y.  Brit.  £q.  Ass.  Co.  ante,  §  112. 

•  Stanard  v.  Am.  Pop.  L.  Ins.  Co.  Dec.  1870. 

•  On  the  same  point,  see  Holabird  y.  Atlantic  Mut.  L.  Ins.  Co.  2  Dillon,  166,  in  noti$  ; 
8.  c.  2  Ins.  Law  Jour.  688 ;  Equitable  L.  Ass.  Co.  y.  Paterson,  41  Geo.  838 ;  ante,  §  26. 

•  Ante,  g§  48,  50 ;  Valton  y.  Nat.  Fund  L.  Ass.  Go.  20  N.  Y.  82 ;  s.  o.  1  Keyes,  21.  As 
to  what  is  being  or  haying  been  in  the  military  seryice,  bqq  pott,  Chapter  on  the  Effect  of 
War. 

•  Proy.  L.  Ins.  A  Iny.  Go.  y.  Martin,  32  Md.  310;  Prov.  L.  Ins.  Co.  y.  Fennell,  49 
BL  180. 
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single  instance  of  employment  in  any  new  business  need  not 
be  reported.  * 

§  121.  Age  of  the  Insured. — ^A  misrepresentation  as  to 
age,  thongh  unintentional,  forfeits  the  policy,  if  there  is  a 
warranty  as  to  age.  *  It  does  not,  perhaps,  directly  concern 
the  health  of  the  insured,  but  it  materially  affects  the  proba- 
bilities as  to  the  duration  of  life,  and  therefore  the  amount 
of  premium  to  be  paid.  In  a  recent  case*  there  were  two 
distinct  questions  in  the  application :  "  1.  Place  and  date  of 
birth  of  the  party  whose  life  is  to  be  insured.  2.  Age  next 
birthday."  The  court,  in  charging  the  jury,  say :  "  A  good 
deal  has  been  said  about  the  uncertainty  this  man  was  under 
as  to  his  age.  I  cannot  say  that  was  any  reason  he  should 
be  careless  in  describing  his  age,  but,  on  the  contrary,  he 
ought  to  have  been  the  more  careful.  I  agree  that  if  he  had 
described  his  age  as  uncertain,  the  defendants  must  have 
abided  by  the  contract  as  made.  But  this  is  not  the  con- 
tract ;  he  is  not  described  as  a  person  of  uncertain  age.  As 
to  the  insurance  of  July  his  answer  to  question  five  is  simply 
"  Thirty  years,"  and  his  answer  to  question  four,  "  Born  in 
1835,  Gloucester  County,  New  Jersey,"  and  there  is  inter- 
lined between  "1835"  and  "Gloucester  County,  New  Jer- 
sey," the  words  "  October  28th."  Mr.  Scott,  the  agent  who 
took  the  application,  has  explained  how  that  occurred.  He 
says  Chew  said  it  was  as  near  as  he  could  recollect,  and 
although  he  states  there  was  no  doubt  at  all  about  the  year, 
he  says  there  was  a  difficulty  in  determining  the  day  of  the 
month.  Now,  though  this  application  does  not  contain  the 
words  "  as  near  as  I  can  recollect,"  I  think,  under  the  circum- 
stances of  the  case,  you  are  at  liberty  to  read  it  as  if  they 
were  there.  I  don't  think  it  makes  any  material  difference 
whether  they  are  there  or  not.  As  to  the  second  applica- 
tion, the  one  in  September,  the  answer  to  question  four  is, 

'  N.  Am.  L.  A  Ace.  Ids  Co.  y.  BurroughB,  69  Peon.  48 ;  a.  o.  2  Ins.  Law  Jour. 
•  Murphy  v.  Burr  is,  Batty  (Ir.l  206. 

'  France  v.  i£tna  L.  lus.  Co.  U.  S.  Circuit  E.  D.  of  Pa.  2  In&  Law  Jour.  667;  a.  c.  8 
Pittsburg  Leg.  Jour  170. 
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"Bom  New  Jersey,  1835."  The  fifth  question  is,  "What 
is  your  age  uext  birthday?"  and  the  answer,  "Thirty  years 
October  28th,  as  near  as  I  can  recollect."  That  certainly 
does  not  mean  to  apply  to  the  thirty  years ;  it  means,  accord- 
ing to  fair  reading,  that  he  was  born  in  1835.  It  was  the 
28th  October  as  near  as  he  can  recollect.  He  signs  at  the 
foot  of  this  application,  "  That  is  as  near  as  I  can  remember," 
applying  to  all  the  preceding  questions.  It  is  not  a  question 
of  words,  but  of  fair  meaning.  K  the  man  was  a  few  months 
or  even  perhaps  a  year  or  two  older  than  he  states,  it  might 
not  materially  affect  the  risk ;  and  even  without  the  words 
"  as  near  as  I  can  recollect,"  or  "  remember,"  if  the  difference 
was  a  slight  discrepancy,  such  as  would  not  affect  the  risk,  I 
should  not  think  it  a  material  difference,  and  certainly  not 
when  these  words  are  contained  in  the  application.  But 
these  words  have  not  any  indefinite  meaning;  they  don't 
.  mean,  I  am  a  person  of  uncertain  age,  but  am  a  person  of  the 
age  of  thirty  years  or  thereabouts,  which  in  law  means  not 
materially  different  from  that  age.  *  *  *  I  do  not  see  how 
you  can  decide  this  case  upon  the  evidence,  disregarding  the 
fact  that  Chew  was  at  least  35  or  37  years  of  age.  K  so,  the 
risk  was  materially  misdescribed  in  these  policies,  and  the 
plaintiffs  cannot  recover." 

Where  the  agent  of  the  insurers,  at  the  time  of  effecting 
the  policy,  expressed  himself  satisfied  as  to  the  age  of  the  in- 
sured, it  was  held  that  this  did  not  dispense  with  the  neces- 
sity of  proving  the  age  as  stated  in  the  warranty.  * 

*  Westropp  T.  Bruce,  Batty,  165;  Murphy  v.  Harris,  Batty,  206.  Sweeny  v.  Pro- 
moter X.  Ass.  <b  Ann.  Co.  14  Irish  Law,  N.  S.  476,  involved  a  question  as  to  age.  In  Wray  v. 
Manchester  Provident  Assurance  Company  {London  limes,  Mnrch  81, 1871),  the  action  was 
on  a  policy  effected  in  October,  1869,  upon  the  life  of  Margaret  Ann  Tearse.  The  appli- 
cation  stated  her  ai^e  to  be  sixty-nine  years,  and  there  was  a  proviso  that  if  any  statement 
was  untrue,  the  policy  was  to  be  void.  A  certificate  of  baptism  in  1796.  of  Margaret 
Ann  Surtees,  daughter  of  John  Surtees,  and  a  marriage  certificate  of  William  Tase  and 
Margaret  Ann  Surtees,  in  1814,  were  given  in  evidence,  so  that  if  she  was  only  sixty-nine 
when  the  policy  was  obtained,  she  must  have  been  married  at  the  age  of  eleven.  Mem- 
bers of  the  family  proved  that  William  Tase  was  the  same  as  William  Tearse.  Though 
the  identity  was  disputed,  the  jury  found  in  favor  of  the  company.  As  to  the  practice  of 
the  English  Companies  in  cases  where  the  age  has  been  understated,  see  Chapter  on  the 
Policy. 
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§  122.  Residence  of  the  Insured. — In  a  case  already  re- 
ferred to,^  it  was  claimed  that  there  was  a  materially  false 
representation  as  to  the  residence  of  the  insured.  She  was 
correctly  described  as  a  resident  of  a  certain  place,  but  no 
mention  was  made  of  the  fact  that  she  was  a  prisoner  in  the 
county  jail  at  such  place.  The  policy  was  to  be  valid  only 
if  the  statement .  made  was  free  from  all  misrepresentation 
and  reservation.  It  was  held  that  though  there  was  nothing 
express  which  required  the  imprisonment  to  be  stated,  and 
no  omission  of  any  matter  which  the  oflSce  called  for,  yet  if 
it  were  a  material  fact,  the  keeping  it  back  would  be  fatal, 
and  it  was  therefore  for  the  jury  to  say  whether  it  was  ma- 
terial. In  an  accident  policy  a  misstatement  as  to  residence 
has  been  held  immaterial,* 

§  123.  Habits  of  the  Insured. — K  there  is  a  stipulation 
that  the  habits  are  sober  and  temperate,  it  is  sufficient,  to 
avoid  the  policy,  for  the  defendants  to  show  that  the  habits 
were  intemperate ;  and  it  is  no  answer  to  this  plea  to  prove 
the  intemperance  not  to  have  been  such  as  to  have  injured 
the  health  of  the  insured,  or  to  shorten  his  life.*  Coleridge, 
J.,  says :  "  It  is  said  by  the  plaintiff's  counsel  that  the  ques- 
tion is,  whether  the  deceased  was  intemperate  to  such  a  de- 
gree as  to  injure  his  health.  I  differ  from  that  position ;  for 
the  society  has  a  right,  from  many  motives  of  their  own,  to 
act  upon  what  rules  they  please,  and  to  stipulate,  as  in  this 
case,  that,  even  though  a  man's  health  be  not  impaired, 
every  person  whose  life  is  insured  at  their  office  shall  be  a 
person  of  temperate  habits.  *  *  You  ought  to  say,  upon 
the  weight  of  this  evidence,  whether  the  man,  Stoneman, 

'  Hnguenin  v.  Rajley,  6  Taunt.  186;  anle,  §  68.  In  Southera  Life  Ins.  Co.  v.  Booker, 
MSS.  Supreme  Ct.  of  Teon.,  the  residence  was  stated  to  be  in  New  Orleans,  whereas  he 
resided  in  an  adj> doing  place  and  did  business  in  New  Orleans.  The  error  was  held  im- 
material.    In  the  same  ca.'^e  there  was  an  apparently  clerical  error  as  to  birthplace. 

■  Tooley  ▼.  Hartford  Pass.  Ass.  Co.  2  Ins.  Law  Jour.  275. 

■  Southcombe  v.  Merriman,  I  Car.  <&  Mar  sh.  286 ;  and  as  to  this  case  see  Taylor's 
Med.  Jur.  p.  741,  Phila.  ed.  of  1866;  also,  as  to  intemperance,  see  Uuttofi  v.  Waterloo  L. 
Ass.  Soc.  1  F.  «k  F.  736;  Wheelton  v.  Hardisty.  8  E,  &  B.  232;  Ta^J— "-^-^  .Jur, 
742;  Chattock  v.  tShaw,  1  M.  A  Kob.  498;  Aveson  v.  Kiunaird,  6  Ear 
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were  of  sober  and  temperate  liabits  at  the  time  of  the  insur- 
ance," The  words  of  the  questions  in  the  ordinary  ap- 
plication upon  this  subject  are  to  be  understood  in  their 
ordinary,  every  day  sense,  as  they  are  not  words  of  art.*  The 
questions  whether  the  applicant  ever  habitually  used  ardent 
spirits  to  the  extent  of  intemperance,^  or  whether  he  had 
ever  been  addicted  to  the  excessive  or  intemperate  use  of 
alcoholic  stimulants,^  do  not  mean  that  he  has  never  habitu- 
ally used  spirits,  or  never  been  addicted  to  the  use  of  them, 
but  that  he  had  not  habitually  used  or  been  addicted  to 
them  to  the  extent  named.  Nor  does  a  warranty  that  his 
habits  were  uniformly  and  strictly  sober  and  temperate  and 
that  he  did  not  habitually  use  intoxicating  drinks  as  a  bever- 
age mean  that  he  does  not  use  intoxicating  liquors  at  alL* 
But  a  representation  that  the  insured  is  temperate  as  to  the 
use  of  intoxicating  liquors  and  has  always  been  so,  is  falsi- 
fied if  he  was  addicted  to  periodical  and  habitual  "  spree- 
ing."  * 

§  124.  Bunyon  says,  that  intemperance,  apart  from  the 
declaration,  is  a  material  fact,  and  concealment  of  it  vitiates 
the  policy,  and  it  is  scarcely  impossible  to  imagine  intemper- 
ance not  injurious  to  health.* 


'  Swick  y.  Home  L.  Ins.  Co.  2  Dillon,  160 ;  a.  o.  2  Ids.  Law  Jonr.  416 ;  Mo  wry  v.  Home 
L.  Ins.  Co.  9  R.  I.  846. 

■  Ewing  V.  Piedmont  <fe  Arlington  In?.  Co.  U.  S.  C.  C.  North.  Dist.  of  Mo. 

•  Swick  V.  Home  L.  Ins.  Co.  ubi  supra. 

•  Ibid,  In  the  latter  case  the  court  say :  **  If  the  company  did  not  intend  to  insure 
any  person  who  used  intoxicating  liqaora  at  all,  it  would  be  yery  easy  to  ask  such  a 
question.  But  they  ha  ye  not  done  so.  The  occasional  use  of  intoxicating  liquors  by 
the  applicant  would  not  make  these  answers  nntrue ;  nor  would  they  be  rendered  untrue 
by  any  use  of  intoxicating  drinks  which  did  not  make  his  habits  those  of  a  man  not 
uniformly  and  strictly  sober  and  temperate,  or  which  did  not  amount  to  a  habituil  use  of 
such  drinks  as  a  beverage.''  And  it  is  the  province  of  the  jury  to  decide  from  the 
evidence  whether  the  assured  was  or  wns  not,  at  the  time  the  ap^jlication  was  made,  a 
man  whose  habits  were  uniformly  and  str  ctly  8ober  and  temperate,  or  whether  he  did  or 
did  not  iiabitually  nse  intoxicating  stimubints  as  a  beverage. 

•  Mut.  Ben.  L.  insw  Co,  y.  Ilolterhoflf,  2  Cincin.  379. 

•  P.  46.   Cited  with  approyal  in  Mut  Ben.  L.  Ins.  Co.  y  Holterhoflf,  2Ci?cin.  879, 384. 
The  case  of  Rawlins  y.  Desborough,  reported  2  Mooil.  <b  Rob.  328,  on  other  points,  as 

stated  ill  Ta^'lor^t*  Medical  Jurisprudence,  shows  a  singular  state  of  facts.    One  of  the 
plaintiff's  witnesses  swore  that  the  deceased  *'  neyer  appaared  to  me  to  take  anything  to 
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The  case  of  Pole  v.  Eogers,  already  referred  to,  is  said  by 
Taylor^  to  have  involved  the  question,  whether  the  imme- 
diate or  the  remote  effects  produced  on  the  body  by  intemper- 
ance are  to  be  regarded.  It  was  contended  that  it  might  be 
that  the  effect  of  a  habit  of  drinking  might  be  counteracted 
by  other  habits,  but  Taylor  says  the  real  question  is :  "  Can 
any  person  indulge  in  an  excessive  use  of  alcoholic  liquids 
without  this  practice,  sooner  or  later,  leading  to  an  impair- 
ment of  health,  by  producing  disorder  of  the  stomach  and 
liver,  and  remotely  affecting  different  organs  ?  The  effects 
of  such  habits  may  not  show  themselves  immediately,  but 
the  office  requires  to  be  informed  of  their  existence  or  non- 
existence,  and  not  of  the  period  when  they  are  likely  to 
affect  health  visibly  or  to  engender  a  fatal  disease.  To  assert 
that  a  man  can  be  addicted  to  excessive  drinking  without 
impairing  his  health,  is  contrary  to  all  experience.  *  * 
Habits  may  accustom  a  man  to  intemperance ;  it  may  enable 
him  to  drink  a  large  quantity  of  alcoholic  liquid  without 
being  apparently  injuriously  influenced  by  it  at  a  time;  but 
a  deranged  state  of  the  system  will,  sooner  or  later,  follow, 
and  delirium  tremens  or  dropsy  will  probably  supervene." 

Taylor  refers  *  to  the  case  of  Craig  v.  Fenn,  where  no  an- 
swer was  given  to  the  question,  whether  the  insured  was  of 


hart  a  man ;  I  only  saw  him  intoxicated  fifty  or  sixty  tiroes  in  four  years ;"  while  his 
groom  swore  he  had  seen  him  ''  tipsy  a  hundred  times,  perhaps,  hat  not  beastly  drunk  ;" 
and  a  medical  man  swore  that  he  had  advised  another  office  not  to  insure  him,  as  he  had 
the  delirium  tremens.     Tet,  there  was  a  verdict  for  the  plaintiff. 

In  Sceales  v.  Scanlan,  6  Irish  Law,  139 ;  s.  o.  6  lb.  367,  the  warranty  was  that  the  insured 
was  strictly  temperate.  The  court  say,  "  What  was  meant  by  the  words  '  strictly  tem- 
perate habits,'  must  depend  on  the  circumstances  of  each  case,  as  habits  that  might  be 
considered  temperate  in  one  man  might  not  be  considered  so  in  another ;  that  is,  that  the 
meaainji;  of  the  words  '  strictly  temperate  *  was  a  question  of  construction  for  the  jury,** 
and  they  "  must  consider  whether,  in  their  opinion,  having  regard  to  the  condition  of 
life,  age,  and  sex  of  the  deceased,  he  was  or  was  not  a  person  they  would  regard  as  a 
man  of  strictly  temperate  habits."    8ed  gucBre. 

As  to  intemperance  see  Miller  v.  Mut.  Ben.  L.  Ins.  Co.  31  Iowa,  216 ;  8.  o.  1  Ins.  Law 
Jour.  25,  fully  stated,  ante,  %  78. 

'  Med.  Jurlsprnd.  p.  744.  RepoHed  upon  another  point,  3  Bing.  N.  C.  780,  and  4  Scott, 
479. 

'  P.  742.     Rlported  on  another  point,  1  Car.  A  M.  43. 
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temperate  and  moderate  habits,  and  in  consequence  of  this 
the  company  charged  a  higher  rate  of  premium  than  usual, 
but  they  nevertheless  had  a  verdict  in  their  favor,  on  the 
ground  of  concealment.  But  where  there  was  a  warranty 
that  the  assured  had  never  been  addicted  to  the  excessive  or 
intemperate  use  of  liquors,  it  was  held,  that  a  plea  that  lie 
died  from  the  effects  of  such  liquors  must  be  struck  out,^  as  the 
warranty  was  affirmative,  not  promissoiy,  and  related  only 
to  the  time  it  was  made,  not  to  his  habits  after  the  issue  of 
the  policy. 

A  habit  of  opium  eating,  if  not  disclosed,  would  un- 
doubtedly vitiate  the  policy.  An  objection,  founded  on  this 
habit,  was  raised  in  a  Scotch  case,  but  the  defence  was  not 
sustained,^  Taylor,*  while  saying  that  inveterate  smokers  are 
liable  to  attacks  of  dyspepsia,  loss  of  muscular  and  nervous 
power,  weakness,  and  other  derangements  of  the  system, 
admits  that  there  is  no  evidence  to  show  that  the  practice 
has  a  tendency  to  shorten  life,  but  nevertheless  thinks  that 
the  habit,  if  inveterate,  should  be  stated  in  the  application. 

Ellis  states*  that,  in  the  unreported  case  of  Edwards  v. 
Borrow,  the  fact  that  a  single  woman  had  had  a  child,  two  or 
three  years  before  the  insurance  upon  her  life  was  effected, 
was  held  to  be  a  material  fact,  which  the  assured  ought  not 
to  conceal,  but  he  observes  :  "  If  the  nonsuit  had  proceeded 
upon  the  fact  of  the  birth  of  the  child  alone  it  certainly 
would  appear  extraordinary,  because  it  is  understood  that  the 
offices  make  no  difference  in  premium  between  a  married  and 
a  single  woman.  It  is  difficult  to  see  how  such  a  circum- 
stance, which  had  happened  two  or  three  years  previously, 
could  be  material,  unless  it  be  taken  as  affording  a  ground  of 
probability  that  the  female  to  whom  it  occurred  might  grad- 
ually degenerate  into  an  immoral  course  which  may  tend  to 

•  Ilorton  y.  Equitable  L.  Ass.  Co.  N.  Y.  Common  Fleas ;  2  Bigelow  Life  &  Ace.  Cos. 
108. 

•  Forbes  v.  Edinburgh  L.  Ass.  Co.  10  Ct.  of  Sess,  Cas.  461  ;  s.  o.  Y  Fac.  Col.  861.  Tay- 
lor Med.  Jur.  747,  apparently  refers  to  this  case  and  states  the  evidence  fully.  He  shows 
there  was  a  question  raised  as  to  the  effect  of  opium  eating. 

•  Med.  Jur.  761.  *  Insurance,  128. 
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shorten  life.  It,  however,  afterwards  appeared  that  the  child 
was  born  under  circumstances  of  extraordinary  disease  and 
moral  turpitude  on  the  part  of  the  parents." 

§  125.  Medical  Attendant  of  the  Insured.— Where  there  is  a 
question  as  to  the  medical  attendant,  the  question  must  be 
fully  answered.  If  the  name  of  the  last  medical  attendant 
is  asked,  the  name  of  the  last  person  who  attended  the  in- 
sured medically  must  be  given,  even  though  that  person  was 
not  a  regularly  educated  physician.  If  the  inquiry  is,  as  to 
the  usual  medical  attendant,  his  name  should  be  given,  and 
if  the  usual  attendant  w^as  not  the  last  one,  that  fact  should 
be  mentioned,  even  where  the  inquiry  is  not,  as  it  frequently 
is,  for  the  last  and  usual  medical  attendant.  In  Huckman  v. 
Fernie,*  a  wife  whose  life  was  insured  by  her  husband,  had, 
previously  to  her  marriage,  been  attended  by  a  Mr.  Duck,  a 
medical  man,  once  in  1829,  and  again  in  1830,  for  a  serious 
illness.  After  her  marriage,  in  1832,  Mr.  Day,  being  in 
attendance  on  the  family  of  the  husband,  on  one  or  two  occa- 
sions prescribed  something  for  a  cold  under  which  she  was 
suffering,  but  the  trouble  was  so  slight  that  he  made  no 
charge.  The  applicant  having  stated  that  Mr.  Day  was  the 
usual  medical  attendant,  the  court  set  aside  a  verdict  ren- 
dered for  the  plaintiff.  Lord  Abinger  says :  "  He  sends  his 
wife  to  answer  printed  questions,  and  she  is  asked  a  question, 
*  Who  is  your  usual  medical  attendant  ? '  *  *  Suppose  a  person 
goes  to  effect  a  policy  on  his  life,  who  had  no  medical  attend- 
ant in  the  last  year ;  if  the  answer  to  the  question  were,  *  I 
have  no  such  medical  attendant,'  must  not  that  question,  of 
necessity,  be  followed  by  another  question,  which  is, '  Who 
was  your  former  medical  attendant  ? '  The  terms  and  nature 
of  the  question  prove  that  it  was  designed  to  extract  from 
the  person,  who  is  the  medical  attendant  best  able  to  give  an 
account  of  her  constitution  at  that  time ;  and  if  she  has  no 
usual  medical  attendant  in  the  precise  grammatical  sense  of 
the  question,  it  appears  to  me  that  she  is  bound  to  mention 

'  M.  4fe  W.  605 ;  s.  0.  2  Jar.  444. 
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who  is  tbe  medical  attendant  who  could  give  that  informar 
tion.  *  *  The  word  '  usual '  implies  having  attended  more 
than  once,  but  he  (Mr.  Day),  had  never  attended  her  more 
than  once  or  twice,  and  he  could  or  would  not  even  swear  to 
twice ;  but  Mr.  Duck  had  att^^nded  her  in  a  serious  illness, 
and  had  visited  her  for  several  years ;  and,  although  he,  it 
was  said,  had  retired  from  business,  he  was  not  withdrawn 
from  the  opportunity  and  the  means  of  an  inquiry  being 
made  of  him,  if  she  had  referred  to  him.  It  appears  to  us^ 
therefore,  that  the  Chief  Justice  would  have  done  right  if  he 
had  laid  it  down  to  the  jury,  that  if  she,  in  answering  that 
question,  was  aware  that  the  person,  whose  name  she  gave,, 
could  not  be  the  proper  person  to  render  the  account  that 
the  defendant  wished  to  have  of  her,  it  was  her  duty  to  have 
mentioned  the  circumstance,  and  to  have  stated,  that,  although 
Mr.  Day  was  a  person  whom  they  might  send  to,  he  was  not 
the  usual  attendant,  but  that  the  usual  attendant  had  been  Mr. 
Duck.  Let  us  illustrate  it  thus  :  Suppose  Mr.  Day  had  never 
attended  her  at  all,  but  that,  when  she  married,  she  had 
ceased  to  have  any  medical  attendance,  what  answer  ought 
she  to  have  given  ?  Suppose  she  answered,  *  I  have  no  usual 
medical  attendant ; '  that  answer  would  have  been  followed 
up  by  this  question :  *  But  had  you  ever  any  usual  medical 
attendant.'  She  must  have  known  that  the  question  was  in- 
tended to  elicit  from  her  an  answer,  designating  the  person 
who  could  give  the  best  information  of  the  state  of  her  con- 
stitution at  that  time.  It  appears  to  me,  and  the  court  are 
of  that  opinion,  that  the  Chief  Justice  should  have  left  it  to 
the  jury  to  say  whether,  under  these  circumstances,  Mr.  Day 
could  properly  be  called  her  medical  attendant  at  all ;  and  if 
he  could  not,  then,  as  a  necessary  consequence,  the  jury  have 
found  a  wrong  verdict.  *  *  She  must  have  known  that  the 
answer  was  intended  to  deceive,  more  especially  when  it  is 
considered  that,  on  one  or  two  former  occasions,  Mr.  Duck's 
answers  had  prevented  her  effecting  any  policy  at  alL" 

§  126.   In  another  case,^  a  female,  was  represented  to  the 

'  Morrison  y.  Muspratt,  4  Bing.,  60. 
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insnrers  in  December,  1822,  by  a  medical  man,  as  enjoying 
ordinarily  a  good  state  of  healtk  The  same  representation 
was  repeated  by  him  in  March,  and  the  insurance  was  effect- 
ed in  April,  1823.  Between  December,  1822,  and  March, 
1823,  she  had  been  ill  with  a  pulmonary  attack,  and  was  at- 
tended by  another  physician,  but  no  disclosure  of  these  cuv 
cumstances  was  made  to  the  insurers.  In  April,  1824,  she 
died  of  pulmonary  disease.  It  was  held  that  the  jury  ought 
to  have  been  called  on  to  consider  whether  the  illness  in 
1823,  and  the  attendance  of  the  second  medical  man,  ought 
to  have  been  disclosed  to  the  insurers,  and  that  it  was  not 
sufficient  to  direct  them  generally  to  consider  whether  or 
not  there  had  been  any  misrepresentation.  The  court  say : 
"  It  is  probable,  however,  it  would  be  esteemed  material,  be- 
cause all  insurance  offices  are  desirous  to  consult  with  the 
medical  man  who  has  been  last  in  attendance  on  the  life 
insured.  *  *  If  the  defendants  in  the  present  case  had 
known  of  the  attendance  of  a  medical  man  from  January 
to  March  before  they  signed  the  policy,  it  is  probable  they 
would  have  paused  or  have  altered  their  terms." 

§  127.  In  Everett  v.  Desborough,^  a  similar  result  was- 
arrived  at,  but  it  was  also  held  that  it  makes  no  difference 
whether  the  medical  attendant  is  a  regularly  qualified  phy- 
sician or  not.  If  the  last  or  usual  medical  attendant  be  a 
quack,  he  must  be  referred  to  so  long  as  he  is  the  attend- 
ant. In  this  case,  the  life  insured  gave  a  false  reference  as 
to  his  physician.  In  rendering  the  decision.  Best,  C.  J., 
says :  "  No  longer  ago  than  when  the  case  of  Morrison  v. 
Muspratt  was  decided,  this  court  held,  that  if  there  was 
reference  to  a  man  who  had  been  the  medical  attendant,  and 
no  reference  to  the  person  who  was  the  medical  attend- 
ant of  the  life  insured  at  the  time  the  policy  was  effected, 
such  an  omission  to  refer  to  the  proper  person  would  va- 
cate the  policy.     This  court   granted   a  new  trial,  in  that 

^  5  Biog.  608.  In  this  case  the  conditions  on  the  back  of  the  policy  were  made  the 
basis  of  the  contract,  and  one  of  them  was  that  there  should  be  a  reference  to  the  usual 
medical  attendant.    Hayes,  891.    See  6  Irish  Law,  159. 
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cause,  in  consequence  of  a  supposed  misdirection  of  Lord 
Tenterden.  Lord  Tenterden  afterwards,  in  Lindenau  v.  Des- 
borough,^  spoke  in  terms  of  approbation  of  the  decision  of 
this  court.  *  *  How  is  that  case  of  Morrison  v.  Mus- 
pratt  to  be  distinguished  fi'om  the  present  ?  *  *  Is  that 
a  true  and  proper  reference  ?  Mr.  Vicaiy,  of  Warminster, 
had  never  been  House's  medical  attendant.  But  a  medical 
man  at  Bath  had  attended  him  for  some  years,  and  could 
tell  not  only  whether  there  was  any  incipient  disease,  but 
whether  there  were  any  habits  which  have  a  tendency  to 
produce  disease."  Park,  J.,  say's :  "  The  case  is  merely  this, 
that  Mr.  House's  life  being  the  subject  of  insurance,  the 
plaintiff,  who  was  to  be  benefited  by  that  insurance,  refers 
the  agent  of  the  office  to  make  such  inquiries  as  he  can; 
the  agent  necessarily  goes  to  the  party  who  was  to  be  the 
life  insured.  *  *  And  w^hat  does  he  say  of  himself? 
He  is  asked  to  refer  to  his  usual  medical  attendant.  He 
says,  my  usual  attendant  is  Mr.  Vicaiy,  of  Warmin- 
ster. But  w^as  there  a  w^ord  of  truth  in  Mr.  Vicary  being 
his  usual  medical  attendant?  Mr.  Vicary  was  examined, 
and  it  appeared  he  had  never  been  his  medical  attendant 
No  matter,  then,  whether  Dr.  Har\^ey  w^ere  a  good  medical 
attendant  or  not ;  he  was  the  person  actually  attending  him, 
and  his  name  was  never  mentioned.  *  *  But  it  is  said, 
this  misstatement  is  not  material,  or  not  so  material  as  the 
misstatement  in  the  case  of  Maynard  v.  Rhode.  I  do  not 
agree  in  that.  It  is  most  material  that  the  surgeon  who  has 
been  in  attendance  on  the  life  insured,  if  such  an  one  there 
be,  should  be  referred  to.  If  he  never  had  had  a  surgeon 
attending  him,  he  might  have  said  so;  but  if  he  had  one,  it 
was  material  that  he  should  be  referred  to." 

§  128.  In  Maynard  v.  Rhode,*  the  applicant  was  asked 
**  who  is  your  medical  attendant,"  and  he  answered,  "  I  have 
none,  except  Mr.  Guy,"  a  physician  in  the  country,  by  whom 


>  8  B.  <fe  C.  586;  s.  0.  at  nisipriw,  8  0.  <fe  P.  368. 
•  1  C.  4  P.  860 ;  s.  0.  6  D.  <k  R.  266. 
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be  had  been  attended  three  years  previously,  though  he  was 
at  that  time  being  attended  by  a  physician  in  London.  Lord 
Tenterden  left  it  to  the  jury  to  say  whether  such  reference 
was  intended  to  prevent  a  disclosure  of  his  actual  state  of 
health,  saying,  "  The  jury  must  consider  whether  the  reference 
to  Mr.  Guy,  when  he  was  daily  attended  by  a  physician  and 
surgeon  in  town,  was  intended  to  prevent  a  disclosure  of  his 
real  state  of  health.  For,  if  he  referred  to  Mr.  Guy  because 
he  would  speak  well  of  his  health,  and  thought  that  if  he  re- 
ferred to  the  other  medical  men  they  would  not  so  certify, 
though  he  did  not  die  of  the  disease  he  was  then  afflicted 
with,  I  am  clearly  of  opinion  that  the  defendant  is  entitled 
to  a  verdict,  and  if  the  reference  was  made  to  Mr.  Guy  be- 
cause he  did  not  know  the  colonel's  latter  state  of  health, 
this  is  such  a  misrepresentation  as  will  avoid  the  policies."  ^ 

§  129.  Family  Physician. — Where  the  question  required 
him  to  name  his  family  physician  and  each  one  who  had 
ever  given  him  medical  attendance,  and  if  neither  existed, 
some  medical  man,  an  acquaintance  who  knew  him  well,  and 
the  answer  was,  "  Have  none,"  it  was  held  that  the  policy  was 
forfeited  by  proof  that  he  had  been  attended  for  a  disease  or 
injury  of  the  eyes  for  several  weeks,  and  had  also  been  in  an 
army  hospital.*  The  phrase  "  family  physician  "  has  no  tech- 
nical signification.^    "  It  may  \>e  sufficiently  defined  as  signify- 

'  Taylor  (Med.  Jur.  p.  760),  mentions  the  case  of  Palmer  t.  Irving,  where  the  in- 
sured stated  that  he  never  had  a  medical  attendant.  His  life  was  insured  fur  a  large  sum, 
on  November  21,  1842,  and  he  died  on  December  5,  following.  There  was  reason  to  be- 
lieve he  had  died  from  iDflammr.tion  of  the  lungs ;  but  it  was  proved  that  he  had  hibored 
under  symptoms  of  consumption,  and .  had  been  attended  by  three  medical  men  shortly 
before  he  effected  the  insurance.    The  policy  was  held  void. 

•  Fitch  V.  Am.  Pop.  L.  Ins.  Co.  2  N.  Y.  Supreme  R.  247. 

•  Price  V.  Phoenix  Mut.  L.  Ins.  Co.  17  Minn.  497 ;  s.  c.  2  Ins.  Law  Jour.  228.  Ohe  of  the 
judges  in  a  dissenting  opinion  says:  "  I  think  the  phrase,  as  used  in  this  instance,  means 
the  physician  who  usually  attends  and  is  consulted  by  all  or  roost  of  the  members  of  the 
family  of  the  person  whose  life  is  assured,  and  that  the  person  thus  assured,  if  he  has 
medical  attendance,  must  be  one  of  the  members  attended  by  such  physician.'' 

In  Forbes  v.  Edinburgh  L.  Ass.  Co.  10  Gt.  of  Sess.  Gas.  451 ;  s.  c.  7  Fac.  Gol.  S51, 
it  was  stated  by  the  Lord  President  (though  the  decision  of  the  case  did  not  turn  upon 
t^at  ground),  that,  where  the  insured  referred  to  a  medical  man  who  had  in  fact  never 
attended  him,  and  the  latter  on  application  so  stated  to  the  company  before  the  policy 
was  issued,  it  was  a  fraud  nut  to  mention  the  name  of  another  medical  man  who  had  in 
fact  attended  him.    In  Abbott  v.  Howard,  Hayes,  881,  it  appeared  that  the  gentleman 
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ing  the  physician  who  usually  attends  and  is  consulted  by  tlie 
members  of  a  family  in  the  capacity  of  a  physician."  It  is  not 
necessary  that  he  should  invariably  attend  and  be  consulted  by 
the  members  of  a  family,  or  that  he  should  attend  and  be  con- 
sulted by  all  the  members  of  a  family.  Thus  where  a  man's 
family  consists  of  himself,  a  wife  and  children,  the  person 
who  usually  attended  and  was  consulted  by  the  wife  and  chil- 
dren, would  be  the  family  physician,  though  he  did  not  usually 
attend  on  and  was  not  usually  consulted  by  the  insured. 

§  130.  Presumption  as  to  who  is  Medical  Attendant. — In 

one  case  ^  it  is  held  that  a  person  who  has  once  been  the 

who  was  really  the  last  medical  attendaDt,  was  applied  to,  and  he  gave  a  certificate  which 
was  not  used,  but  another  physician  who  had  previously  attended  him  was  referred  to, 
and  he  did  not  mention  the  fact  that  the  insured  had  had  a  tumor,  as  to  the  character  of 
which,  as  affecting  the  life  permanently,  the  physicians  disagreed.    The  withholding  of 
these  facts  was  regarded  by  the  court  as  fraudulent. 

In  Sceales  t.  Scanlan,  5  Irish  Law,  189  ;  a.  o.  6  Irish  Law,  S67,  one  of  the  breaches  of 
warranty  alleged  was  in  a  statement  that  the  insured  had  had  no  medical  attendant  ex. 
cept  a  person  named.  In  Button  y.  Waterloo  Life  Ass.  Soc.  1  F.  A  F.  736,  the  questiona 
put  by  the  company  sought  information  as  to  whether  the  insured  was  sober  and  temper- 
ate, and  he  was  asked  if  he  was  aware  of  any  disease  or  circumstance  tending  to  shorten 
life,  or  whether  there  was  any  other  fact  with  which  the  company  ought  to  be  made  ac- 
quainted. The  answers  were  in  the  affirmative  as  to  the  first  question,  and  in  the  nega- 
tive as  to  others.  He  was  asked  also  for  the  name  and  address  of  his  ordinary  medical 
attendant.  It  appeared  on  the  trial  that  the  insured  in  the  year  of  the  issne  of  the  policy, 
and  in  the  preceding  year  had  been  attended  for  the  effects  of  severe  drinking,  and,  on  the 
last  occasion  (a  month  or  two  before  the  policy  was  issued),  for  delirium  tremetis,  of  an- 
other attack  of  which  disease  he  died  two  years  later.  1  he  medical  man,  who  attended 
him  for  seTeral  years  before  the  issue  of  the  policy,  and  down  to  his  death,  was  not  men- 
tioned as  the  ordinary  medicjd  attendant  On  this  state  of  facts,  it  was  held  a  verdict 
for  the  company  was  justified,  though  the  answer  as  to  the  medical  attendant  was 
Ixmajide, 

In  Horn  v.  Amicable  Life  Insurance  Compan  y,  64  Barb.  82,  the  insured  was  asked  to 
name  "  the  physician  usually  employed  by  him,  and,  if  he  had  none,  then  to  name  any 
other  doctor  who  could  be  applied  to  for  information,  upon  the  state  of  his  health."  Ilia 
answer  was,  "  None.**  The  fact  was  that  he  had  occasionally  applied  to  one  physician 
for  remedies  for  a  severe  cough  of  long  standing,  shortness  of  breath,  and  profuse  ex- 
pectoration, during  six  or  seven  years,  between  1861  and  1868,  and  within  days  he  had 
been  examined  by  the  physician  of  another  company,  who  had  rejected  him.  This  was 
held  to  be  "  clearly  a  fraudulent  concealment."  In  Smith  v.  Mtaa  L.  Ins.  Co.  49  N.  Y. 
211 ;  8.  c.  2  Ins.  Law  Jour.  116,  the  answer  to  the  usual  question  was  "  had  no  physician.'* 
In  Price  v.  Phcenix  Mut.  L.  Ins.  Co.  17  Minn.  497;  s.  o.  2  Ins.  Law  Jour.  228,  the  answer 
to  the  question,  as  to  the  *'  name  and  residence  of  the  family  physician,  of  the  party  or 
of  one  whom  the  party  has  usually  employed  or  consulted,"  was  "  Have  none."  This 
was  held  to  be  a  positive  denial,  that  the  life  insured  had  a  family  physician. 

'  Monk  V.  Union  Mut.  L.  Ins.  Co.  6  Robert.  455.    The  case  was  appealed  to  the  Court 


§  131.]  MEDICAL  ATTENDANT.  189 

medical  attendant,  is  presumed  to  continue  so,  unless  there 
is  proof  of  the  termination  of  that  relation.  In  the  applica- 
tion for  a  policy  issued  in  September,  1866,  the  insured 
stated  that  he  had  no  usual  medical  attendant.  In  an  action 
upon  the  policy,  it  appeared  that  Dr.  Burdick  first  knew 
the  insured  in  1861,  and  during  part  of  the  time  prior  to  the 
death  of  the  insured,  in  1867,  he  was  the  family  physician; 
that  he  first  prescribed  for  him  in  1863,  and  during  the  same 
year  prescribed  four  times  for  his  family ;  that  he  prescribed 
for  the  family  in  1864,  and  that  in  1866,  he  twice  attended 
the  insured,  once  for  five  days,  the  last  time  being  a  month 
before  the  policy  was  issued  ;  and  he  also  prescribed  for  him  in 
November  subsequently.  There  was  no  evidence  that  any 
other  physician  ever  attended  the  insured,  prior  to  the  issue 
of  the  policy,  or  that  he  was  ever  indisposed  at  any  other 
time,  but  there  was  evidence  that  after  his  sickness,  in 
in  August,  1866,  he  said  he  was  going  to  change  from 
homoeopathic  to  allopathic  treatment,  and  Dr.  Stirling  was 
in  point  of  fact  called  in,  in  November,  but  Dr.  Burdick 
attended  him  in  his  last  illness,  in  February,  following. 
Upon  this  evidence,  the  court  directed  the  jury  to  find  a 
verdict,  that  the  answer  as  to  the  medical  attendant  was 
not  correct,  and  that  the  company  was  not  liable.  The 
plaintiff  claimed,  that  it  should  have  been  left  to  the  jury  to 
pass  upon  the  question  of  the  truth  or  falsity  of  the  answers, 
but  the  court  held  that  Dr.  Burdick  was  admitted  to  have 
been  the  pliysician  of  the  insured  at  one  time,  that  there 
was  no  evidence  of  discharge,  and  that  as  the  usual  employ- 
ment of  a  physician  is  continuous  in  its  nature,  evidence 
of  a  discharge  was  necessary. 

§  131.  Where  the  insured  was  asked,  among  other  things, 
how  often  had  medical  attendance  been  required,  and  he 
answered,  "  One  year  ago,"  it  was  held  that  he  must  be  taken 
to  say,  "  Once,  one  year  ago,"  and  the  court  say,^  "  The  an- 

of  Appeals,  but  compromised  before  argument  there.  It  was  doubtless  properly  decided, 
but  the  soundness  of  the  reasoninsr  miy  be  ddubted. 

» Cazenove  t.  Brit.  Eq.  Ass.  Soc.  29  L.  J.  C.  P.  160;  a.  c.  6  Jur.  N.  S.  826;  8  W.  R. 
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swers  indeed  may  be  said  to  be  true  in  one  sense,  for  so 
xnncli  as  is  stated  in  them  is  not  false,  but  it  is  nevertheless 
an  untrue  statement.  It  is  just  as  untrue  as  when  a  person 
is  asked  how  old  he  is,  and  he  states  in  answer  a  number  of 
years  less  than  his  true  age.  It  is  trifling  to  say  that  that  is 
a  true  answer,  which  requires  something  to  be  added  to  it  to 
make  it  true."  The  question  who  was  the  usual  medical 
attendant  upon  the  applicant  for  life  insurance,  is  a  question 
of  fact  for  the  jury.^ 

§  132.  Other  Insurance. — As  to  the  existence  of,  or  the 
application  for,  any  other  insurance  upon  the  same  life,  Lord 
St.  Leonard  says,  in  Anderson  v.  Fitzgerald,*  "  What  could 
have  been  more  material  than  the  question,  'Has  your  . 
life  been  refused  by  any  other  office  ? ' "  It  may  be  im- 
portant for  the  company  to  know  how  much  insurance 
has  been  obtained,  as  some  security  against  positive  fraud. 
In  the  case  just  referred  to,  the  question  put  was,  "  Has  the 
party's  life  been  accepted  or  refused  in  any  other  office,  and, 
if  accepted,  was  it  at  the  usual  premium  or  with  what  addi- 
tion ?"  The  answer  was  "  JSo,"  and  the  Lord  Chancellor  says, 
"  That  meant  that  an  insurance  on  his  life  had  not  been  ac- 
cepted or  refused  at  any  other  office." 

Where  the  applicant  stated  that  he  had  been  proposed 
at  another  office,  and  accepted  at  the  ordinary  rates, "  and  it 
appeared  that  he  had  been  declined  at  one  office,  and  at  an- 
other he  had  been  examined  and  approved  by  the  medical 
examiner,  but  nothing  further  had  been  done,  it  was  held 
that  the  answer  was  untrue,  or,  at  least,  a  suppression  of  a 
material  fact,  but  was  not  designedly  so.*  In  another  case,* 
in  which  there  was  a  warranty  of  the  truth  of  the  represen- 
tations, and  it  was  stipulated  that  if  there  was  any  fraudu- 

248.    See  also  Brit  Eq.  Ins.  Co.  v.  Great  West  R.  R.  Co.  88  L.  J.  Ch.  132 ;  ante,  §  96, 
and  Palmer  t.  Harris,  cited,  Ellis  on  Ins.  181. 

*  fcJcoles  V.  Univ.  L.  Ina  Co.  42  Cal.  523. 

*  4  H.  of  Lds.  Gas.  484;  s.  c.  17  Jar.  995  ;  24  Eng.  Law  <fe  Eq.  1. 

'  Fowkes  y.  Manch.  <fe  Lond.  L.  Ins.  Co.  3  F.  <fr  F.  440.  Tbe  plaintiff,  however,  had 
judgment  because  it  was  held  that,  under  the  language  of  the  policy,  a  misstatement 
must  be  wilful  to  produce  a  forfeiture. 

*  Bennett  v.  Anderson,  1  Irish  Jurist,  245, 
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lent  concealment,  the  policy  should  be  void,  in  answer  to 
the  usual  question,  "  Has  the  party's  life  been  accepted,  or 
refused,  at  any  other  office ;  and  if  accepted,  was  it  at  the 
usual  premium,  or  with  what  addition,"  it  was  stated  "  Asy- 
lum and  National  office,  at  the 'usual  premium."  On  the 
trial  it  appeared  that  the  party's  life  had  been  proposed  at 
two  other  offices  and  rejected,  and  the  judge  having  left  it 
to  the  jury  to  say  whether  there  was  any  concealment  of  any 
material  fact,  this  was  held  to  be  an  error,  for  the  assured 
had  agreed  to  answer  truly,  and  the  question  whether  an 
answer  given  was  more  or  less  material  was  not  open  to  him* 
Where  the  application  was  to  insure  an  invalid  life,  the 
office  wrote  asking  if  the  life  had  been  refused  by  any  office^ 
and  if  so  to  name  it.  There  had  been  numerous  refusals,  and 
negotiations  with  other  offices  were  pending,  which  after- 
wards resulted  in  refusals.  The  reply  was,  that  he  had  been 
and  still  was  corresponding  with  other  offices,  as  the  amount 
to  be  insured  was  large.  This  was  held  to  be  such  an  inten- 
tional suppression  of  the  facts  as  to  vitiate  the  contract.  The 
Vice  Chancellor  said  that  it  was  most  material  to  bear  in  mind 
that,  on  the  23d  November,  1865,  he  had  applied  to  eight 
offices  without  success.  He  thought  the  terms  of  the  letter  of 
application  were  sufficient  to  put  the  office  on  its  guard.  It 
told  them  that  it  was  an  invalid  life,  but  did  not  tell  them 
of  the  refusals.  He  did  not  think  this  court  would  oblige  a 
person  to  say  without  being  questioned,  by  what  offices  he 
had  been  refused.  When  told  that  the  life  had  been  accepted 
at  an  increased  rate,  that  still  carried  on  the  inquiry  which 
had  been  started  when  they  were  told  it  was  an  invalid  life. 
The  question  put  by  the  office,  whether  he  had  been  refused 
by  any  other  office,  and  if  so,  to  name  it,  was  the  important 
point  on  which  the  whole  argument  turned.  If  he  knew  he 
had  already  been  reftised  by  eight  other  offices,  what  justifi- 
cation had  he  for  the  answer  he  gave?  Did  it  not  imply 
that  he  had  not  been  refused  ?  In  order  to  tell  a  falsehood 
it  was  not  always  necessary  to  use  express  words,  it  might 
be  done  by  implication.     He  must  assume  that  even  had  he 
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named  only  one  office  by  whom  the  life  had  been  refused, 
this  office  would  have  inquired  the  cause  of  such  refusal  This 
showed  the  necessity  for  fair  and  open  dealing.  Did  not  this 
gentleman's  answer  mean  that  he  had  not  been  refused,  but 
was  still  in  correspondence,  as  the  amount  was  large.  On  what 
principle  could  he  have  sent  such  an  answer?  For  some 
time  he  had  been  rather  impressed  with  the  idea  that  there 
was  enough  here  to  put  thje  office  on  its  guard.  He  now 
thought  this  had  been  written  to  avoid  the  truth.  He  was 
bound  to  conclude,  though  with  some  reluctance,  that  there 
was  here  suppression,  and  intentional  suppression,  of  facts, 
which,  if  known  to  the  office,  would  have  prevented  their 
granting  the  policy.     The  suppression  vitiated  the  contract^ 

§  133.  In  a  case  in  Maryland*  the  court  say:  "It  appears 
from  the  evidence  in  the  cause  that  the  deceased  had  been 
applied  to  by  the  agent  of  another  insurance  company,  and, 
at  his  solicitation,  underwent  an  examination  by  the  physi- 
cian, who  declined  reporting  favorably  on  his  case  because 
his  pulse  was  two  or  three  beats  higher  than  his  company 
would  take,  and  who  said  he  could  not  recommend  the  life, 
and  suggested  that  the  papers  be  not  sent  on  to  his  com- 
pany *  *  and  that  he  should  not  be  required  to  pass 
an  opinion  on  the  life,  as  it  might  injure  Mr.  Nesbitt  if  he 
applied  to  another  company.  The  application  had  been 
filled  up,  and  was  ready  to  be  sent  on,  but  the  opinion  of 
the  physician  prevented  it.  *  *  The  fourteenth  inter- 
rogatory, propounded  to  Nesbitt,  was  in  these  words :  *  Has 
a  proposal  been  made  for  insuring  the  life  of  said  party 
(Nesbitt)  at  any  other  office  ?  and  if  so,  state  whether  it  was 
accepted  or  declined  ? '  To  this  question  Nesbitt  answered, 
*  No.' "  On  appeal  the  court  held*'  that  the  company  had  no 
cause  of  complaint,  the   truth  or  falsity  of  the  answer  hav- 


'  Re  Gen.  ProYincml  L.  Ass  Co.  18  W.  R.  896. 

•  N.  Y.  L.  Ins.  Co.  v.  Flnck,  8  Md.  841. 

*  In  Wiiinewright  v.  Bland.  1  Mood.  <b  Rob.  481,  498 ;  s.  o.  1  Tyrwh.  A  Gr.  417 ;  1 
M.  A  W.  32,  the  jury  found  a  misstatement  as  to  the  amount  of  other  insurance.  See 
also  Fowkes  y.  Mauch.  A  Lond.  L.  Ins.  Co.  8  F.  d(  F.  440 ;  cited  anU,  §  108.    The  recent 
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ing  been  submitted  to  the  jury  by  an  instruction  tbat,  if 
they  should  find  the  declaration  in  any  material  respect  un- 
true, or  if  they  should  find  he  had  made  a  prior  proposal  to 
another  company,  that  there  could  be  no  recovery." 

In  Mutual  Benefit  Life  Insurance  Co.  v.  Wise*  the  an- 
swer to  the  question  whether  any  other  company  had  de- 
clined to  insure  his  life  was  in  the  nescative.     At  the  trial 
it  appeared  that  he  had  made  application  to  the  agent  of 
another  company,  that  it  had  been  forwarded  to  the  chief 
office  and  returned,  with  a  memorandum  which  indicated 
that  it  might  be  reconsidered.     The  agent  had  advised  the 
applicant  to  withdraw  his  application  because  of  a  rule  of 
his  company  as  to  the  proper  relation  between  height  and 
weight,  and  the  insured,  who  did  not  know  that  his  applica- 
tion had  gone  forward,  assented  to  the  withdrawal.     It  was 
held  that  it  was  for  the  jury  to  say  whether  the  first  company 
had  declined  to  insure,  and  that  the  failure  to  state  what 
had  occurred  was  not  a  concealment.     A  representation  that 
other  insurers  had  effected  a  policy  upon  the  risk,  and  on 
the  terms  proposed,  if  untrue,  forfeits  the  policy.*     So,  pro- 
curing  an  underwriter  to  make  a  colorable  insurance  as  an 
inducement  to  others  to  insure   the   same  life,  is  a  fraud 
which  renders  the  contract  void.* 

case  of  Brennan  y.  Security  L.  Ins.  <fe  Ann.  Co.  4  Daly,  296,  also  inyolved  a  misstatement 
as  to  the  amount  of  existing  insurance. 

'  34  Md.  682 ;  s.  a  1  Ins.  Law  Jour.  480. 

*  Sibbald  Y.  Hill,  2  Dow.  Pari.  R.  263  ;  the  case  is  not  one  of  I'fe  insurance,  but  it  ia 
cited  with  approval  in  Valtou  y.  Nat.  Loao  Fund  L.  Ass.  Soc.  20  N.  Y.  32,  and  by  Bun^ 
yon,  p.  65. 

•  Wittingham  v.  Thornburgh,  2  Vem.  206;  a.  o.  Prec.  in  Ch.  20. 
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CHAPTER    V. 

THE   C0NSUM3IATI0N,    DUEATION,   AND   TERMINATION   OF  THE 

CONTRACT   OF   LIFE  INSURANCE. 

§  134.   Commencement  of  the  Risk. — It  being  clear  that 
the  insurer  is  not  liable,  unless  the  death  occurs  during  the 
continuance  of  the  insurance,  it  is  essential  to   determine 
when  and  how  a  risk  may  commence,  and  when  and  how  it 
terminates.     A  risk  of  course  commences  from  the  moment 
the  company  and  the  assured  agree  that  it  shall  commence, 
but  it  is  not  always  easy  to  determine  when  that  moment  is. 
In  a  recent  case  ^  the  court  lay  doxn  some  of  the  principles 
goveining  such  cases,  and  indicate  one  way  in  which  diffi- 
culties may  arise.     "The  transaction,  as  it  appears  in  evi- 
dence, and  in  evidence  under  the  plaintiff's  own  handwriting, 
is  this :  there  being  a  stipulation  or  proposal  for  a  policy 
upon  the  life  of  the  gentleman  in  question,  it  was  agreed 
between  Cook,  as  agent  for  the  company,  and  the  plaintiff, 
that  there  should  be  a  waiver  of  some  of  the  ordinary  condi- 
tions of  a  policy.     *     *    That  agreement  was  made  in  plain 
And  distinct  terms.     But  the  proposal,  under  the  plaintiff's 
own  handwriting,  was  by  mistake  made  in  different  terms. 
I  think  to  that  extent  there  is  evidence  to  shew  that  tbere 
was  a  mistake  in  what  was  written  by  the  hand  of   that 
plaintiff  himself.     *    *     Now,  that  was  a  mistake  to  which, 
unfortunately,  the  plaintiff  himself  was  a  party,  by  being 
the  person  who,  in  fact,  committed  it  himself.     I  do  not  say, 
however,  that  that  would  deprive  the  plaintiff  of  the  benefit 
of  the  doctrine  of  the  court,  with    respect  to   having  an 
agreement  rectified,  if  they  could  prove  it  so  as  to  bind  the 
other  parties;  but  here  it  is  an  integral  part  of  the  case,  that 

» Fowler  y.  Scottish  Eq.  L.  Ins.  Soc.  28  L.  J.  Cb.  225 ;  s.  c.  4  Jnr.  N.  S.  1169. 
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the  policy  could  not  be  received  until  the  sanction  of  the 
society  in  Edinburgh  was  obtained.  It  seems  to  me,  there- 
fore, an  irresistible  conclusion,  that  if  the  directors  in  Edin- 
burgh, seeing  the  terms  communicated  to  them  by  the  agenjj 
in  London,  had  chosen  to  say,  *  We  will  not  agree  to  the 
terms ;  we  object  to  this  special  waiver  of  the  conditions, 
and  we  decline  to  grant  the  policy,'  they  would  have  had  a 
perfect  right  to  withhold  the  policy,  and  not  to  complete 
that  which  was  a  peculiar  and  extraordinary  contract  pro- 
posed to  their  agent  in  London,  agreed  to  by  their  agent  in 
London,  and  communicated  by  him  to  them ;  a  contract  that 
must  be  consummated  as  an  agreement,  by  receiving  the 
sanction  of  the  Edinburgh  body.  *  *  The  agent  in  Lon- 
don communicated  this  proposal,  in  the  erroneous  terms 
given  in  the  handwriting  of  the  plaintiff  himself.  To  that 
proposal,  which  was  not  the  real  agreement,  the  Edinburgh 
directors  assented,  and  what  is  sought  to  be  reformed  is  the 
memorandum  which  was  signed  by  the  Edinburgh  agent, 
and  adopted  by  the  board  as  that  which  constituted  the 
agreement.  That  Edinburgh  manager  is  now  sought  to  be 
made  to  sign  under  the  decree  of  the  court,  as  having  agreed 
to  it,  a  certain-  stipulation  of  which  he  never  heard.  *  * 
The  result,  upon  the  whole,  is  plain,  that  the  agent  in  Lon- 
don ao^reed  to  something  which  he  never  communicated  to 
his  principals.  The  agent  in  London  communicated  that 
which  was  a  mistaken  proposal  The  plaintiff,  who  made 
the  agreement  with  the  London  agent,  never  intended  to  be 
bound  by  the  stipulation  which  he  himself  framed  in  a  mis- 
taken form.    The  result  is,  that  there  is  no  agreement  at  all." 

§  135.  There  are  three  classes  of  cases  in  which  the  ques- 
tion may  arise  as  to  whether  there  has  been  a  contract  of 
insurance  consummated  so  as  to  bind  the  company,  or  whether 
what  has  passed  amounts  only  to  an  incomplete  and  inchoate 
agreement  or  negotiation  for  insurance,  which  is  binding 
upon  neither  party.  First:  Where  aU  that  has  passed 
between  the  parties  rests  in  parol,  or  in  a  brief  entry  on 
the  books  of  the  company;    Second:  Where  the  company 
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has  prepared  a  policy,  but  it  has  Dot  actually  reached  the 
hands  of  the  assured ;  Third :  Where  the  policy  has  come 
into  the  hands  of  the  assured.  The  principles  of  law  govern- 
ing the  three  classes  of  cases  are  substantially  the  same. 
There  must  in  all  be  a  meeting  of  the  minds  of  the  parties, 
as  to  the  subject  of  the  insurance,  as  to  the  risk,  the  amount 
insured,  the  time  the  risk  shall  commence  and  continue,  and 
the  -amount  of  the  premium ;  ^  but  the  evidence  of  an  inten- 
tion to  treat  the  contract  as  concluded  and  binding,  will  be 
more  or  less  conclusive  according  as  one  or  all  of  these  facts 
are  proved. 

§  136.  Terbal  Contract  Sufficient — ^The  cases  in  which  no 
policy  or  written  contract  has  been  prepared  or  delivered, 
present  the  most  difficulty.  The  general  rule  is,  that  a 
verbal  contract  for  insurance  is,  in  the  absence  of  an  express 
statutory  provision  to  the  contrary,  as  binding  as  a  written 
one,  and  that  such  a  contract  is  not  within  the  statute  of 
frauds,®  though  a  doubt  was  at  one  time  intimated  in  New 
York,'  and  it  has  apparently  been  held  in  Ohio,*  that  a 
writing  is  necessary.  The  English  "  Gambling  Act,"  by  re- 
quiring the  person  interested  to  be  named  in  the  policy,  seems 
to  imply  a  written  policy. 

§  137.  Corporate  Power  of  Company.— In  considering  the 
question  whether  there  is  a  completed  contract  of  insurance^ 
there  is  necessarily  involved  the  question  whether  the  con- 

» TrnsteeB  of  First  Baptist  Church  v.  Brooklyn  F.  Ins.  Co.  28  N.  Y.  153 ;  Tyler  v. 
New  Amsterdam  F.  Ids.  Co.  4  Robert.  151. 

•^Trustees  of  First  Baptist  Church  v.  Brooklyn  F.  Ins.  Co.  19  N.  Y.  805 ;  Audubon  v. 
Excelsior  (F.)  Ins.  Co.  27  N.  Y.  216 ;  Union  Mut.  Ins.  Co.  v.  Com.  Mut.  M.  Ins.  Co.  2 
Curt  C.  C.  624 ;  8.  o.  19  How.  U.  S.  818;  Kelly  v.  Com.  Ins.  Co.  10  Bosw.  83;  Walker 
V.  Met.  (F.)  Ins.  Co.  66  Me.  371 ;  Post  v.  -lEtna  (F.)  Ins.  Co.  43  Barb.  361,  862 ;  HamiltoD 
V.  Lycoming  (F.)  Ins.  Co.  6  Barr.  889;  Sanborn  v.  Fireman's  Ins.  Co.  16  Gray,  448  ; 
Mobile  (F.)  Ins.  Co.  v.  McMillan,  81  Ala.  711 ;  Smith  y.  Odlin,  4  Yeates,  468;  Belleville 
Mut.  (F.)  Ins.  Co.  V.  Van  Winkle,  1  Beasley,  883;  Security  F.  Ins.  Co.  v.  Kentucky  M.  ^ 
F.  Ins.  Co.  7  Bush,  81 ;  Hartford  F.  Ins.  Co.  v.  Wilcox,  67  111.  180;  Rhodes  t.  Railway 
Pass.  Ins.  Co.  5  Lans.  71 ;  Ellis  v.  Albany  City  F.  Ins.  Co.  60  N.  Y.  402;  Fish  y.  Cot- 
tenet,  44  N.  Y.  638. 

•  Sand  ford  v.  Trust  F.  Ins.  Co.  1 1  Paige,  647.  The  French  Code  roquirea  a  written 
contract ;  Com.  Co.  B.  2,  Art.  882. 

•  Cockerill  v.  Cincinnati  (F.)  Ins.  Co.  16  Ohio,  148. 
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tract  alleged  to  have  been  made,  is  one  which  the  company 
on  its  part  had  the  corporate  power  to  make,  and  also  whether 
the  paiiiciilar  person  or  persons,  alleged  to  have  acted  in  be- 
half of  the  company,  were  authorized  to  act,  and  to  act  in 
the  manner  alleged.  The  question  of  the  power  of  agents 
will  be  considered  hereafter,  in  the  chapter  devoted  to  that 
Bubject,  while  the  question  of  corporate  power,  is  one  which 
could  only  be  fiilly  considered  in  a  treatise  upon  the  general 
powers  of  corporations.  It  may  be  said  broadly  that  a  con- 
tract of  life  insurance  will  be  sustained  by  the  courts,  unless 
it  is  made  affirmatively  to  appear,  that  it  was  clearly  beyond 
the  corporate  powers  of  the  company.  The  question  that 
arises  is,  whether  the  company  has  power  to  contract  in  the 
precise  manner  the  contract  is  alleged  to  have  been  made ; 
and  this  question  becomes  really  of  little  importance  in  in- 
surance, because  if  it  is  held  that  the  written  contract  is  for 
any  cause  invalid,  the  courts  fall  back  upon  the  prior  parol 
agreement.  An  express  authority  to  the  company  to  con- 
tract in  a  certain  way,  does  not  exclude  the  right  to  contract 
in  any  other  way  usual  with  a  natural  person.  To  have  this 
effect,  there  must  be  in  the  charter,  or  other  fundamental 
documents,  express  words  of  exclusion. 

§  138.  Even  in  England,  where  corporations  are  held  far 
more  strictly  to  a  compliance  with  their  charters  and  rules 
than  in  this  country,  it  is  held^  that  in  contracting  with  an 
insurance  company,  incorporated  under  a  general  act,  a 
stranger  must  be  taken  to  have  read  that  statute  and  the  ar- 
ticles of  the  association  of  the  company,  but  nothing  more, 
and  if  he  knows  nothing  to  the  contrary  he  has  a  right  to  as- 
sume, as  against  the  company,  that  all  matters  of  internal 
arrangement  have  been  duly  complied  with ;  and  therefore, 
where  a  policy  was  issued  at  the  office  of  the  company,  exe- 
cuted by  the  required  number  of  persons  styling  themselves 
directors,  and  qualified  as  such,  and  was  countersigned  by  a 
person  styling  himself  secretary,  and  with  the  seal  affixed, 

»  Re  County  L.  Ass.  Co.  6  L.  R.  Ch.  Ap.  288 ;  8.  o.  22  L.  T.  N.  S.  5Z1 ;  89  L.  J.  Ch. 
471. 
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the  company  was  liable,  thougli  the  directors  legitimately 
appointed  had  refiised  to  act,  had  repudiated  all  connection 
with  the  company,  had  made  no  appointpient  of  new  direct- 
ors or  of  secretary,  had  allotted  no  shares,  and  the  persons 
who   acted  were  self  constituted.    Ihe  real  directors  could 
have  stopped  the  others  by  injunction,  and,  as  they  did  not 
do  so,  it  was  assumed  they  knew  the  company  had  some 
office,  and  was  carrying  on  some  business.     Gifford,  L.  J., 
says :  "  If  we  look  at  the  policy,  the  policy,  on  the  face  of  it^ 
is  oflfected  in  accordance  with  the  articles.     No  one  looking  at 
the  articles,  and  reading  the  policy,  could  know,  or  suspect,  or 
believe  otherwise  than  that  the  policy  was  as  duly  effected  as 
any  policy  you  might  have  from  the  Equitable,  or  any  of  the 
other  large  companies  in  London.    I  take  the  law,  as  deduced 
from  the  authorities,  to  be  plainly  this :  In  the  first  place,  a 
stranger  must  be  taken  to  have  read  the  general  act  under 
which  the  company  is  incoi'porated,  and  also  to  have  read  the 
articles  of  association ;  but  he  is  not  to  be  taken  to  have  read 
anything  more,  and  if  he  knows  nothing  to  the  contrary,  he 
has  a  right  to  assume  as  against  the  company  that  all  matters 
of  internal  management  have  been  duly  complied  with.    The 
company  is  bound  by  what  takes  place  in  the  usual  course  of 
business  with  a  third  party  where  that  third  party  deals  bona 
fide  with  persons  who  may  be  termed  de  facto  directors,  and 
who  might,  so  far  as  he  could  tell,  have  been  directors  dejv/re. 
In  this  case  the  ordinary  correspondence  takes  place,  then  the 
applicant  goes  to  the  office  and  gets  from  the  office  a  docu- 
ment which  appears,  on  the  face  of  it,  to  be  executed  accord- 
ing to  the  terms  of  the  articles,  and  which  has  to  it  a  seal 
which  purports  to  be  the  seal  of  the  company,  that  seal  being 
put   by  three  persons  who  represent  themselves  to  be    di- 
rectors, and  who  are  de  facto  directors,  and  countersigned  by 
the  person  who  was  de  facto  secretary." 

§  139.  In  an  earlier  case  it  was  held  that  where  the 
registered  deed  of  settlement,  under  the  English  law,  pro- 
vided, among  other  things,  that  the  seal  of  the  company 
should  not  be  affixed  to  policies,  except  by  the  written  order 
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of  three  directors,  and  that  every  policy  must  have  the  com- 
mon seal  and  be  under  the  hands  of  three  directors,  and  'a, 
policy  was  issued  with  the  seal,  but  without  there  having 
been  any  previous  order  of  three  directors,  the  company  waa 
liable.  The  company  claimed  that  the  previous  order  was  a 
condition  precedent,  necessary  to  be  proved  to  make  out  a 
prima  fade  case  against  it,  and  that  without  it  the  policy 
was  void  and  incapable  of  being  confirmed,  even  by  the^ 
receipt  of  premiums  for  years,  but  the  court  held,  that  the 
words  of  the  deed  of  settlement  were  directory  merely.^ 

^  Prince  of  Wales  L.  k  Ed.  Ass.  Co.  y.  Harding,  1  E.  B.  <&  E.  183.  Lord  Campbell^ 
C.  J.,  says:  "It  is  truly  said  that  such  regulations  are  introduced  into  the  deed  of  settle^ 
ment  for  the  protection  of  the  shareholders.  Bat  the  shareholders  have  reasonable  pro- 
tection from  them,  without  saying  that  any  departure  from  the  regulations  must  of  neces^ 
sity  nullify  the  policy ;  for  if  they  are  violated  by  the  directors,  the  directors  are  answer- 
able for  the  breach  of  them  to  the  shareholders,  and,  if  there  has  been  an  illegal  agree-- 
ment  between  the  directors  and  the  party  effecting  the  policy,  to  the  prejudice  of  the^ 
shareholders,  the  policy  would  be  illegal.  *  *  Whenever  a  party  dealing  with  such 
company  knowingly  combines  with  the  directors  to  do  an  act  '  \dira  vire%^  to  the  preju-> 
dice  of  the  shareholders,  as,  e,  g.,  to  throw  upon  them  unlimited  liability,  whereas,  tha 
directors  are  required  so  to  frame  policies  as  to  confioe  the  remedy  of  the  assured  to  thfr 
capital  and  funds  in  the  hands  of  the  company,  the  shareholders  might  very  fairly  and. 
reasonably  deny  their  liability  on  the  policy.  But,  it  would  be  most  unjust  to  allow 
them  to  take  adyantage  of  an  irregularity  of  the  directors  (who  are  denominated  their 
agents),  although  they  cannot  show  that  they  are  in  any  respect  prejudiced  by  the 
irregularity,  and  the  assured  cannot  be  charged  with  any  fraud  or  impropriety.  The> 
question  is,  did  the  Legislature  mean  thftt  the  company  may  avoid  all  their  contracts,  xm-^ 
less  the  formalities  prescribed  by  the  statute  and  the  deed  of  settlement,  both  in  the  form 
of  the  contract  and  in  the  process  of  makin;;  it,  have  been  complied  with  ?  In  support 
of  the  affirmative,  it  is  said,  that  the  directors  are  agenU,  with  limited  authority ;  that 
the  contractors  have  notice  of  the  limits,  because  the  statute  confers  the  authority  sub- 
ject  to  the  provisions  of  the  act  and  the  deed  of  Settlement,  which  is  registered  for  pulK 
lie  inspection ;  that  the  shareholders  are  the  principals ;  and  that  they  have  an  unlimited 
power  of  repudiation,  although  this  would  be  an  unlimited  power  to  defraud.  Conced- 
ing the  impossible  supposition,  that  every  contractor  has  read  snd  understood  all  its  pro- 
visions, the  statute  relied  upon  would  have  effect,  if  these  provisions  were  held  to  create 
a  duty,  inter  te  of  directors  and  shareholders,  and  thus  enabling  the  company  to  avoid 
oontracts  in  which  some  of  the  provisions  are  not  complied  with,  if  the  contractor  with 
actual  notice  of  the  provisions  has  knowingly  combined  with  the  directors,  to  omit  them 
to  the  prejudice  of  shareholders,  as  in  the  cose  of  partnership  deeds.  *  *  Thb  lan- 
guage of  the  Legislature  creates  a  duty  on  the  directors  towards  the  shareholders,  to  com- 
ply with  the  specified  formalities ;  but  wo  think,  it  intends  that  the  absence  of  the  pre- 
scribed formality  shall  not  render  the  contract  void  as  against  the  company.  *  * 
Therefore  we  are  of  opinion  that,  according  to  the  sound  principles  of  law  and  the  just 
construction  of  the  statute,  if  there  had  been  a  clause  in  the  deed  of  settlement,  prohibit- 
ing the  directors  from  executing  any  deed,  unless  the  deed  be  engrossed  on  vellum,  and 
an  action  were  brought  against  the  company,  on  a  deed  proved  to  be  under  the  seal  of 
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question  is  not  now  before  the  court,  and  hence  it  is  not  dis- 
cussed or  determined.  In  Hoffman  v.  Banks,  ^  a  similar  con- 
clusion was  arrived  at  as  to  a  note,  and  the  court  in  like 
manner  declined  to  express  an  opinion  as  to  the  validity  of 
the  policy.  The  courts  seem  always  to  have  avoided  decid- 
ing such  policies  invalid,  though  they  have  never  held  them 
valid.  In  some  cases  a  decision  is  avoided  by  holding  the 
contract  to  have  been  made  in  the  State  where  the  corpora- 
tion is  created.  *  In  some  of  the  States  the  policy  is  declared 
by  statute  to  be  valid,  but  the  company  is  forbidden  to  main- 
tain any  action  for  the  premium,  or  on  any  note  given  in 
connection  with  it. 

§  141.  May  Contra<5t  in  any  Manner  not  Forbidden. — ^In  a 

recent  case  the  Court  of  Appeals  in  New  York  say  *  as  to  corpo- 
rate power :  "  The  argument  on  behalf  of  the  defendants  is, 
that  their  charter,  being  the  enabling  act  which  alone  author- 
ized them  to  contract  at  all,  and  the  tenth  section  having  speci- 
fied the  mode  of  making  contracts  of  insurance,  all  other  modes 
and  forms  of  making  or  agreeing  to  make  insurance  are  nec- 
essarily excluded,  and,  hence,  that  the  parol  agreement  al- 
leged to  have  been  entered  into  with  the  plaintiff  was  un- 
authorized and  void.  It  needs  no  argument  or  authority  to 
prove  that  corporations  must  act  within  the  powers  conferred 
by  the  organic  laws  under  which  they  are  created.  It  may 
also,  for  the  present  purpose,  be  conceded,  that  they  can 
disaffirm    the    most    solemn  and  meritorious  engagements 

'  2  Ins.  Law  Jour.  348,  Indiana. 

•  Eureka  (F.)  Ins.  Co.  v.  Parks,  1  Cincin.  6Y4;  Hyde  v.  Goodnow,  8  Comst  266. 

'  Trastees  of  First  Baptist  Charcli  y.  Brooklyn  F.  Ins.  Co.  19  N.  Y.  806,  8U9 ;  see  also 
Sanborn  v.  Firemen's  Ins.  Co.  16  Gray,  448,  464,  and  other  cases  there  cited.  N.  £.  F.  & 
M.  Ins.  Co.  Y.  Robinson,  26  Ind.  686;  N.  E.  F.  <&  M.  Ins.  Ca  v.  Schettler,  88  ni.  166  ; 
City  of  Davenport  y.  Peoria  M.  <&  F.  Ins.  Co.  17  Iowa,  276;  Comm.  Mut.  Mar.  Ins.  Co.  y. 
Union  Mut  Ins.  Co.  19  How.  U.  S.  818;  Walker  v.  Met.  (F.)  Ins.  Co.  66  Me.  871,  877; 
Secnrity  F.  Ins.  Co.  v.  Ky.  M.  <k  F.  Ins.  Co.  7  Bush,  81.  Contra,  Mound  City  Mut.  F.  <fe 
M.  Ins.  Co.  V.  Curran,  42  Mo.  874 ;  Spitzer  y.  St.  Mark's  (F.)  Ins.  Co.  6  Duer,  6.  But  if 
the  charter  of  a  mutual  compnny  requires  a  note  to  be  given,  the  policy  cannot  be  binding 
till  the  note  is  given :  Belleville  Mut.  (F.)  Ins.  Co.  v.  Van  Winkle,  1  Beasley,  888.  So  if 
the  charter  requires  all  applications  to  be  in  writing  and  all  policies  or  other  contracts  to 
be  signed  by  the  president,  there  can  be  no  binding  parol  contract.  Henning  v.  U.  9. 
(F.)  Ins.  Co.  47  Mo.  426.  In  a  case  between  the  same  parties  in  U.  S.  Circuit  Court  a 
directly  contrary  opinion  was  given. 
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entered  into  by  them  in  excess  of  those  powers.    These  rulea 
are  not  inconsistent  with  another,  which  is,  that  corporations, 
along  with  the  express  and  substantive  powers  conferred  by 
their  charters,  take  by  implication  all  the  reasonable  modes 
of  execution  which  a  natural  person  may  adopt  in  the  exer- 
cise of  similar  powers.     The  business  of  insurance,  for  ex- 
ample, is  not  in  its  nature  a  corporate  franchise.     Any  per- 
son may  engage  in  it,  unless  forbidden  by  law,  and  his  con- 
tracts of  that  nature,  whether  by  parol  or  in  writing,  as  we 
have  seen,  will  be  valid.     So,  when  a  general  authority  to  en- 
gage in  that  business  is  given  to  a  corporation  in  express 
terms,  and  there  are  no  special  restraints  in  its  charter,  it 
takes  the  power,  as  a  natural  person  enjoys  it,  with  all  its  in- 
cidents and  accessories.     It  may  bind  itself  in  any  mode  and 
form  of  obligation  which  is  not  forbidden.     If  a  private  per- 
son can  agree  by  parol  to  make  insurance,  so  can  a  corporate 
body,  unless  the  power  of  thus  contracting  is  plainly  denied 
to  it  by  its  organic  law.    That  the  use  of  the  corporate  seal 
to  attest  its  contracts  is  unnecessary,  has  long  been  settled. 
Referring  now  to  the  charter  of  the  defendants,  we  find,  in 
the  provisions  above  set  forth,  an  authority  to  make  con- 
tracts of  insurance  conferred  in  the  most  general  terms.  .  Un- 
less the  power  thus  given  is  specially  restrained  in  the  tenth 
section,  it  can  be  executed  in  any  manner  and  form  which  the 
corporation  may  approve,  and  by  any  agents  whom  it  may 
authorize  to  contract  in  its  name.    The  power  is  to  make 
*  contracts  of  insurance.'     These  may  be  in  writing  or  by 
paroL     They  may  be  in  the  form  of  undertaking,  which  im- 
ports a  present  risk  completely  assumed,  or  they  may  be  ex- 
ecutory, for  the  delivery  of  a  policy  or  a  renewal  of  a  policy 
at  a  future  day.     Does  then  the  tenth  section  abridge  the 
powers  thus  given,  and  confine  the  corporation  to  a  particular 
mode  of  action,  as  well  as  to  action  through  particular  agents  ? 
We  are  clearly  of  opinion  that  it  does  not.     This  provision 
of  the  charter  merely  declares  that  the  contracts  of  the  cor- 
poration, without  the  corporate  seal,  and  if  signed  and  coun- 
tersigned by  the  president  and  secretary,  shall  be  valid  and 
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obligatory.  Now,  corporations  always  and  of  necessity  act 
by  agents :  and  in  granting  their  charters  it  is  a  practice 
eminently  convenient  and  proper,  and  moreover  a  very  usual 
one,  to  specify  the  mode  ifi  which,  and  the  dgent  or  agents 
by  whom,  their  contracts  may  be  executed  so  as  to  bind  the 
artificial  body.  Such  a  specification  forecloses  all  question 
and  doubt,  and  relieves  the  parties  with  whom  contracts  are 
thus  executed  from  the  burden  of  proving  that  the  agents 
with  whom  they  deal  have  acted  by  due  authority.  Such 
specifications  do  not  subtract  anything  from  the  general 
powers  which  corporate  bodies  take  under  their  charter. 
Within  those  powers  they  may  contract  in  other  modes ;  and 
all  the  authority  which  they  possess  they  may  delegate  to 
other  agents.  That  the  Legislature  may  restrain  them  in 
these  respects  is  not  denied ;  but  restrictions  of  such  a  nature 
.are  founded  in  no  policy,  and  they  are  rarely  if  ever  im- 
posed." 

§  142.  Intention  to  Make  a  Present  Contract  Necessary. — 

In  life  insurance,  as  now  conducted,  verbal  contracts  for  in- 
surance can  occur  but  rarely,  and  only  in  cases  where  an 
agreement  to  insure  has  been  made  by  some  agent  author- 
ized to  make  such  a  contract,  and  the  policy  has  been  ordered 
from  the  home  office,  but  either  not  received  or  not  deliv- 
ered. In  such  a  case  all  the  elements  of  contract  heretofore 
stated  must  be  shown,  and  it  must  appear  that  it  was  the  in- 
tention of  both  parties  that  the  contract  should  be  binding 
from  that  time,  and  before  the  policy  was  prepared.  There 
must  be  something  more  than  a  mere  proposal  to  insure.  It 
must  have  been  accepted  by  some  agent  authorized  to  bind 
the  company,  and  accepted  as  a  present  contract  of  insurance. 
No  case  of  a  purely  verbal  contract  of  life  insurance,  where 
no  policy  has  been  prepared,  is,  we  believe,  found  in  the  re- 
ports.^ The  cases  upon  fire  insurance  are,  however,  numer- 
ous, and  the  rules  applicable  are  common  to  both  classes  of 


'  Rhodes  t.  Railway  Pass.  Ass.  Co.  6  Laos.  71,  is  a  case  of  accident  insurance  with  a 
parol  contract. 
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insurance.  The  question  is  always  one  of  fact :  Did  the  par- 
ties agree  upon  a  contract  of  insurance  by  which  the  risk  was 
assumed  from  a  time  agreed  upon.*  In  answering  this  ques- 
tion, it  is  a  weighty  consideration  to  know  whether  the  pre- 
mium was  paid,  or  secured  to  be  paid,  for  though  it  is  com- 
petent to  waive  prepayment  of  the  premium,  there  must  be 
evidence  of  such  waiver.  In  fire  insurance  a  custom  prevails 
in  most  of  the  principal  cities  of  waiving  prepayment  of  the 
premium,  but  it  is  believed  that  no  such  custom  exists  in 
life  insurance,  and  therefore  stronger  evidence  of  such  waiver 
would  be  required  in  a  particular  case  of  life  insurance  than 
in'  one  of  fire  insurance. 

§  143.  Instances  of  Verbal  Contracts. — Where,  on  an  ap- 
plication through  an  agent  who  had  himself  no  power  to 
bind  the  company,  the  latter  fixed  the  amount  of  the  pre- 
mium and  accepted  the  application,  and  the  insured  paid  the 
premium  to  the  agent,  who  gave  him  a  receipt,  it  was  held  * 
that  there  was  a  binding  contract.  The  insured  had  a 
reasonable  time  in  which  to  accept  the  offer  of  the  company 
as  to  the  premium,  and  an  acceptance  the  day  after  it  came 
to  his  knowledge,  was  held  to  be  in  a  reasonable  time.  It 
was  also  held  that  if  the  premium  was  paid  to  the  agent  be- 
fore the  loss  occurred,  it  was  sufficient.  In  a  very  recent 
case,®  the  plaintiff  had  applied  to  the  agent  of  the  defendant 
for  an  insurance  on  his  house  for  three  years,  and  the  agent 
agreed  to  insure  it  for  a  certain  premium,  which  the  plaintiff 
paid  to  the  agent.     The  agent  had  not  the  policy  ready  then, 


'  In  Sanborn  y.  Fireman's  Ina.  Co.  16  Gray,  448,  the  plaiDtiff*B  agent  testified  that  he 
prepared  a  general  application  for  insurance,  and  left  it  at  the  office  of  defendant's  agent ; 
that  the  latter's  clerk  subsequently  came  to  him  and  said  he  would  take  two-thirds  of 
the  risk,  and  allow  a  certain  commission ;  that  the  plaintiff's  agent  went  to  the  defendant's 
agent,  and  the  amount,  rate,  and  time  of  insurance  were  agreed  upon  between  them ;  the 
two  agents  had  running  accounts  with  each  other  which  they  settled  once  a  month ;  the 
same  afternoon  the  property  was  destroyed,  and  the  defendant's  agent  at  once  ca  led  upon 
the  plaintifiTs  agent  and  claimed  that  the  risk  was  not  completed.  The  court  held  that 
there  was  evidence  for  the  jury  of  a  contract  of  insurance  which  began  immediately. 

'  Chase  v.  Ham.  (F.)  Ins.  Co.  28  Barb.  527 ;  reversed  on  another  point,  20  N.  Y.  62. 

»  Ide  V.  Phoenix  (F.)  Ins.  Co.  2  Biss.  388. 
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but  promised  to  give  it  to  the  plaintiff  in  a  few  hours.  The 
policy  was  demanded  of  the  agent  several  times,  but  was 
never  delivered.  During  the  time  for  which  the  insurance 
was  sought  to  be  effected,  the  house  burned  down.  In  an 
action  for  a  recovery  of  the  amount  of  the  insurance,  it  was 
held  that  the  parol  contract  for  insurance  was  valid,  and 
could  be  enforced  without  a  policy ;  and  that  the  failure  to 
issue  a  policy  by  the  company,  after  the  payment  of  the  pre- 
mium, could  not  be  taken  advantage  of  by  it  in  a  court  of 
equity. 

§  144.  The  Supreme  Court  of  the  United  States  has  held  ^ 
that  where  an  application  for  reinsurance  was  made  on  Sat- 
urday, upon  certain  terms,  wliich  were  declined,  and  other 
terms  demanded,  and  on  Monday  these  last  mentioned  terms 
were  accepted  by  the  applicant  and  assented  to  by  the  pres- 
ident, but  the  policy  was  not  made  out,  because  Monday 
was  a  holiday,  the  agreement  to  issue  the  policy  must  be 
considered  as  legally  binding,  and  the  company  liable,  and 
that  it  was  not  essential  to  the  existence  of  a  bind- 
ing contract  that  a  premium  note  should  have  been  ac- 
tually signed  and  delivered.  The  court  say  :  "  But  whether, 
under  all  the  circumstances,  this  should  be  deemed  to 
have  been  a  continuing  offer,  we  do  not  think  it  necessary 
to  determine;  because,  on  Monday,  either  the  president's 
offer  of  Saturday  was  accepted  by  Mr.  Storey,  and  its  accept- 
ance made  known  to  the  president,  or  the  proposal  was  re- 
newed by  Mr,  Storey,  and  accepted  by  the  president.  The 
fact  that  others  chose  to  abstain  from  business  on  that  day 
did  not  prevent  these  parties  from  contracting,  if  they  saw 
fit  to  do  so ;  and  when  one  of  them  either  accepted  a  contin- 
uing offer,  or  renewed  a  proposal  which  was  accepted  by  the 
other,  they  made  a  binding  contract.  Nor  do  we  think  the 
allegation  of  the  answer,  that  the  president  informed  Mr. 
Storey  that  no  business  was  done  in  the  office  that  day,  but 
the  next  day  he  would  attend  to  it,  can  reasonably  be  inter- 
preted to  mean  that  he  had  not  made,  or  intended  to  make, 

*  Cm.  Mat.  Mar.  Ins.  Co.  v.  Union  Mut.  Ins.  Co.  19  IIow.  U.  S.  818. 


\* 
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a  contract  for  a  policy.  Their  fair  meaning  is,  that  though 
he  had  agreed  to  make  the  insurance,  as  the  secretary  and 
clerks  were  not  there,  and  the  books  not  accessible,  any  ac* 
tion  on  the  agreement  must  be  deferred  to  the  next  day.  The 
words  cannot  be  understood  to  mean,  that  he  would  on  the 
next  day  attend  to  what  he  had  already  done ;  and  he  had 
already  made  a  contract  for  reinsurance,  to  be  executed  on 
the  next  day,  by  issuing  a  policy  in  dae  form  to  carry  that 
agreement  into  effect.  *  *  The  respondent's  counsel  has 
argued  that  their  president  had  not  authority  to  enter  into 
an  oral  contract  binding  the  company  to  make  insurance. 
They  admit  it  has  been  usual  for  the  president  to  make  such 
contracts ;  but  they  say  that  when  he  has  done  so  the  policy 
was  not  issued  until  the  next  day,  and  no  risk  is  understood  to 
have  commenced  under  such  an  undertaking  until  the  policy 
issues.  Whether  a  risk  be  commenced  when  the  contract 
for  insurance  is  made,  or  only  when  the  policy  issues,  must 
depend  on  the  terms  of  the  contract.  Where,  as  in  the  pres- 
ent case,  there  is  an  express  contract  to  take  the  risk  from  a 
past  day,  there  is  no  room  for  any  understanding  that  it  is 
not  to  commence  until  a  future  day.  Such  an  understanding 
would  be  directly  repugnant  to  the  express  terms  of  the 
contract.  And  if  the  defendants  have  held  out  their  presi- 
dent as  authorized  to  make  oral  contracts  for  insurance,  no 
secret  limitation  of  this  authority  would  affect  third  persons, 
dealing  with  him  in  good  faith  and  without  notice  of  such 
limitation." 

§  145.  It  has  been  also  held,  that  oral  insurance  to  take 
effect  immediately  is  valid,  though  it  is  made  at  the  same 
time  with  an  agreement  to  deliver  and  receive  subsequently 
a  written  policy  in  the  usual  form ;  that  it  is  binding  until 
the  delivery  or  tender  of  the  policy ;  that  until  then  the  con- 
dition requiring  prepayment  forms  no  part  of  the  contract ; 
that  the  oral  contract  is  Lot  terminated  by  a  demand  of  the 
premium,  unless  the  policy  is  tendered,  and  that  a  recovery 
may  be  had  on  this  oral  contract,  though,  after  the  loss,  and 
while  the  insurers  were  ignorant  of  it,  the  plaintiff  paid  the 
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premium  and  received  a  written  policy,  which  was  not  bind- 
ing because  it  was  not  countersigned  by  the  proper  officer  of 
the  company.  The  verbal  contract  was  binding  until  a  valid 
written  policy  was  tendered,  which  was  never  done.^ 

§  146.  Instances  of  Incomplete  Contracts.— But  where  the 
president  of  a  company  by  parol  agreed  to  insure,  and  a 
memorandum  of  the  application  was  made  in  the  application 
book,  but  no  policy  was  issued,  because  the  applicant  gave 
notice  that  he  wished  to  have  the  risk  differently  appor- 
tioned, and  no  premium  was  paid  or  charged,  but  the  assured 
was  informed  that  he  must  call  at  the  company's  office  and 
settle  or  the  company  would  not  consider  itself  liable,  it  was 
held  that  there  was  no  consummated  contract.*  So  where  a 
premium  note  and  an  application  dated  on  that  day  were 
given  to  a  third  person  to  be  signed,  accompanied  by  a  prom- 
ise that  when  they  were  returned  signed,  a  policy  would  be 
forwarded  as  of  the  same  date,  and  the  note  was  not  signed 
for  thirteen  days,  and  was  sent  by  mail  to  the  company  six 
days  after  the  signing,  during  which  latter  period  a  loss  oc- 
curred, it  was  held^  that  the  contract  was  not  complete,  and 
the  company  was  not  liable,  as  the  papers  were  at  the  time  of 
the  loss  still  in  the  hands  of  the  plaintiff's  agent,  and  there- 
fore revocable.  The  postmaster  was  there  the  private  agent  of 
the  applicant. 

§  147.  Agreement  between  Parties  to  same  Thing  Essential.— 

Where  a  proposal  for  life  insurance  had  been  made  and  a 
reply  given,  which  required  the  assent  of  the  applicant  to  the 
terms  given,  it  was  held  that  the  assent  of  the  party  himself 
was  required,  not  that  of  his  wife,  nor  of  trustees  for  his 
creditors,  nor  of  his  creditors,  he  having  given  no  authority 
to  give  such  assent.*  In  this  case  a  person  subject  to  epilep- 
tic attacks  proposed  to  insure  his  life  with  a  company  which 
took  risks  on  diseased  lives  and  had  no  settled  rates  of  pre- 

>  Kelly  V.  Com.  (M.)  Ins.  Co.  10  Bosw.  88. 

•  Sandford  v.  Trust  F.  Ins.  Co.  11  Paige.  64*7. 

■  Thayer  v.  Middlesex  Mut.  F.  Ins.  Co.  10  Pick.  82B. 

*  Rose  V.  Med.  Iqy.  <&  Geo.  L.  Ins.  Soc.  II  Ct.  of  Sess.  Cas.  2d  S.  (Sc.)  345. 
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miums,  but  fixed  the  premium  in  each  case  according  to  its 
circumstance.  The  company  transmitted  to  their  agent  a  let- 
ter accepting  the  proposal,  and  stating  that  a  policy  would  be 
issued  on  the  payment  of  a  premium  of  more  than  twenty 
per  cent.,  but  the  agent,  owing  to  an  unfavorable  change  in 
the  applicant's  health,  did  not  deliver  the  letter.  It  was  held 
that  as  the  letter  contained  the  first  specification  of  the  terms 
on  which  the  proposal  would  be  held  as  accepted,  no  complete 
contract  of  insurance  was  constituted  till  it  had  been  com- 
municated to  the  party,  and  he  had  intimated  his  acceptance 
of  the  conditions  it  contained.^  The  proposal  and  assent 
must  be  to  the  same  terms.  If  the  assent  modifies,  in  any 
particular,  the  terms  of  the  proposal,  there  is  no  contract  till 
the  modification  is  assented  to.*  Where  the  agent  of  a  mutual 
insurance  company  agreed  with  the  assured  on  receiving  his 
application,  that  the  latter  should  take  the  policy  at  any  rate 
fixed  by  the  company,  but  the  agent  inserted  nine  per  cent. 
in  the  application  as  an  indication  of  his  opinion  of  the 
proper  rate,  and  the  company  approved  the  application,  but 
fixed  fifteen  per  cent,  as  the  rate,  and  gave  the  insured  the 
right  to  decline  the  policy,  which  they  sent  to  their  agent, 
but  the  latter  mislaid  it,  and  a  loss  occurred  before,  the  appli- 
'Cant  knew  the  agent  had  the  policy,  it  was  held  that  the  com- 
pany was  not  liable,  as  the  minds  of  the  parties  were  held  not 
to  have  met  upon  the  rate  of  premium  to  be  paid.®  But  any 
words  or  acts  showing  an  agreement  are  sufficient.     Any  ap- 

'  Rose  y.  Med.  Inv.  L.  Ass.  Soc.  11  Ct  of  Sess.  Gas.  2d  S.  (Sc.)  345 ;  8.  o.  20  Scotch 
Jur.  534.  An  issae  having  been  subsequently  tried  as  to  whether  there  was  a  completed 
contract  by  the  acceptance  of  the  terms,  and  a  verdict  having  been  found  in  the  affirma- 
tive, it  was  set  aside  as  against  evidence. 

*  Wttlltiigford  v.  Home  Mut  F.  &  M.  Ins.  Co.  80  Mo.  46.  Tills  decision  is  baded,  in 
some  de^ee,  upon  the  provisions  of  the  charter  and  by-laws  of  the  company. 

■  Ocean  Ins.  Co.  v.  Carrington,  8  Conn.  357;  Willtins  v.  Tobacco  (F.)  Ins.  Co.  1  Cincin, 
349;  Winne8keilc(F.)  Ins.  Co.  v.  Ho'zgrafe,  63  III.  616;  TiflPt  v.  Phoenix  Mut  L.  Ins. 
Co.  6  Lans.  198.  In  the  case  last  cited  a  sub-agent,  without  authority,  had  agreed  that  the 
policy  should  contain  a  provision  for  refunding  premiums.  The  company  sent  one  which 
«ont:i]ned  no  such  provision,  and  the  applicant  refused  to  receive  it,  but  sought  to  hold 
the  company  to  the  agreement  of  the  sub-agent.  He  was  allowed  to  recover  only  the 
premium  which  he  had  on  application  paid  to  the  sub-agent 

14 
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propriate  act  which  accepts  the  terms  as  they  were  intended 
to  be  accepted,  so  as  to  bind  the  acceptor,  just  as  clearly  evi- 
dences the  concurrence  of  the  parties — ^the  bringing  their 
minds  together — as  a  formal  letter  of  acceptance.  The  terms^ 
the  nature  of  the  ojflSce,  or  circumstances  under  which  it  i& 
made  or  relation  of  the  parties  may  indicate  another  mode  ; 
and  if  so  its  adoption  equally  binds  them. 

Where  the  application  and  the  policy  both  provided  that 
the  contract  should  not  take  effect  until  the  first  premium 
was  paid,  but  the  applicant  refused  to  pay  it  in  cash  because 
of  an  alleged  though  unauthomed  promise  to  receive  it  in 
bond^  it  was  held  ^  that  there  was  no  contract ;  the  company 
had  accepted  the  proposal  contained  in  the  application,  but 
the  applicant  had  repudiated  it. 

§  148.  When  the  Minds  Meet.— Contracts  by  Correspondence. 
— ^The  Supreme  Court  of  the  United  States,  in  an  elaborate 
case,  have  laid  down  the  law  as  to  parol  insurance,  both  as  to 
the  form  and  as  to  the  power  of  a  company  to  retract  its  ac- 
ceptance of  a  proposal  to  insure.  Nelson,  J.,  says :  *  "  Several 
objections  have  been  taken  to  the  right  of  the  complainant 
to  recover.  *  *  But  the  principal  one  is,  thiat  the  con- 
tract of  insurance  was  not  complete  at  the  time  the  loss  hap- 
pened, and  therefore,  that  the  risk  proposed  to  be  assumed 
had  never  attached.  Two  positions  have  been  taken  by  the 
counsel  for  the  company,  for  the  purpose  of  establishing 
this  ground  of  defence :  1 .  The  want  of  notice  to  the  agent 
of  the  company  of  the  acceptance  of  the  terms  of  insur- 
ance ;  and  2.  The  non-payment  of  the  premium.  The  first 
position  assumes  that,  where  the  company  have  made  an 
offer  through  the  mail  to  insure  upon  certain  terms,  the  agree- 
ment is  not  consummated  by  the  mere  acceptance  of  the  offer 
by  the  party  to  whom  it  is  addressed ;  that  the  contract  is 
still  open  and  incomplete  until  the  notice  of  acceptance  is 
received ;  and  that  the  company  are  at  liberty  to  withdraw 
the  offer  at  any  time  before  the  arrival  of  the  notice ;  and 

'  Schwarz  v.  Germania  L.  Ids.  Co.  18  Minn.  448;  s.  c.  2  Ins.  Law  Jour.  449. 
'  Tayloe  V.  Mepch.  F.  Ins.  Co.  9  How.  U.  S.  390. 
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this  even  without  communicating  notice  of  the  withdrawal 
to  the  applicant; — in  other  words,  that  the  assent  of  the 
company,  express  or  implied,  after  the  acceptance  of  the 
terms  proposed  by  the  insured,  is  essential  to  a  consummation 
of  the  contract.  The  effect  of  this  construction  is,  to  leave 
the  property  of  the  insured  uncovered  until  his  acceptance  of 
the  offer  has  reached  the  company,  and  has  received  their 
assent;  for  if  the  contract  is  incomplete  until  notice  of 
the  acceptance,  till  then  the  company  may  retract  the  offer, 
as  neither  party  is  bound  until  the  negotiation  has  resulted 
in  a  complete  bargain  between  the  parties.  In  our  appre- 
hension, this  view  of  the  transaction  is  not  in  accordance 
with  the  usages  and  practice  of  these  companies  in  taking 
risks,  nor  with  the  understanding  of  merchants  and  other 
business  men  dealing  with  them,  nor  with  the  principles 
of  law  settled  in  analogous  cases,  governing  contracts 
entered  into  by  correspondence  between  parties  residing  at 
a  distance.  On  the  contrary,  we  are  of  opinion  that  an 
offer  under  the  circumstances  stated,  prescribing  the  terms 
of  insurance,  is  intended,  and  is  to  be  deemed  a  valid 
undertaking  on  the  part  of  the  company,  that  they  will  be 
bound,  according  to  the  terms  tendered,  if  an  answer  is  trans- 
mitted in  due  course  of  mail,  accepting  them ;  and  that  it 
cannot  be  withdrawn,  unless  the  withdrawal  reaches  the  party 
to  whom  it  is  addressed  before  his  letter  of  reply  announcing 
the  acceptance  has  been  transmitted.  This  view  of  the  effect 
of  the  correspondence  seems  to  us  to  be  but  carrying  out  the 
intent  of  the  parties,  as  plainly  manifested  by  their  acts  and 
declarations.  On  the  acceptance  of  the  terms  proposed,  trans- 
mitted  by  due  course  of  mail  to  the  company,  the  minds  of 
both  parties  have  met  on  the  subject,  in  the  mode  contem- 
plated at  the  time  of  entering  upon  the  negotiation,  and  the 
contract  becomes  complete.  The  party  to  whom  the  pro- 
posal is  addressed  has  a  right  to  regard  it  as  intended  as  a 
continuing  offer  until  it  shall  have  reached  him,  and  shall  be 
in  due  time  accepted  or  rejected.  Such  is  the  plain  import 
of  the  offer.     And  besides,  upon  any  other  view,  the  pro 
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posal  amounts  to  nothing,  as  the  acceptance  would  be  but  the 
adoption  of  the  terms  tendered,  to  be,  in  turn,  proposed  by 
the  applicant  to  the  company  for  their  approval  or  rejection. 
For,  if  the  contract  is  still  open,  until  the  company  is  advised 
of  an  acceptance,  it  follows,  of  course,  that  the  acceptance  may 
l)e  repudiated  at  any  time  before  the  notice  is  received. 
Nothing  is  effectually  accomplished  by  an  act  of  acceptance. 
It  is  apparent,  therefore,  that  such  an  interpretation  of  the 
Acts  of  the  parties  would  defeat  the  object  which  both  had 
in  view  in  entering  upon  the  correspondence.  The  fallacy  of 
the  argument,  in  our  judgment,  consists  in  the  assumption, 
that  the  contract  cannot  be  consummated  without  a  knowl- 
edge on  the  part  of  the  company  that  the  offer  has  been  ac- 
cepted. This  is  the  point  of  the  objection.  But  a  little  re- 
:flection  will  show,  that,  in  all  cases  of  contracts  entered  into 
between  parties  at  a  distance  by  correspondence,  it  is  impos- 
sible that  both  should  have  a  knowledge  of  it  the  moment  it 
becomes  complete.  This  can  only  exist  where  both  parties 
are  present.  The  position  may  be  illustrated  by  the  case  be- 
fore us.  If  the  contract  became  complete,  as  we  think  it  did, 
•on  the  acceptance  of  the  offer  by  the  applicant,  on  the  21st  of 
December,  1844,  the  company,  of  course,  could  have  no 
knowledge  of  it  until  the  letter  of  acceptance  reached  the 
agent,  on  the  31st  of  the  month;  and  on  the  other  hand, 
upon  the  hypothesis  it  was  not  complete  until  notice  of  the 
Axjceptance,  and  then  became  so,  the  applicant  could  have  no 
knowledge  of  it  at  the  time  it  took  effect.  In  either  aspect, 
and  indeed,  in  any  aspect  in  which  the  case  can  be  presented, 
one  of  the  parties  must  be  unadvised  of  the  time  when  the 
K^ontract  takes  effect,  as  its  consummation  must  depend  upon 
the  act  of  one  of  them  in  the  absence  of  the  other.  The  ne- 
gotiation being  carried  on  through  the  mail,  the  offer  and 
acceptance  cannot  occur  at  the  same  moment  of  time ;  nor, 
for  the  same  reason  can  the  meeting  of  the  minds  of  the  par- 
ties on  the  subject  be  known  by  each  at  the  moment  of  con- 
currence; the  acceptance  must  succeed  the  offer  after  the 
lapse  of  some  interval  of  time ;   and  if  the  process  is  to  be 
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carried  farther  in  order  to  complete  the  bargain,  and  notice 
of  the  acceptance  must  be  received,  the  only  effect  is  to  re- 
verse the  position  of  the  parties,  changing  the  knowledge 
of  the  completion  from  the  one  party  to  the  other.     It  is  ob- 
viously impossible,  therefore,  under  the  circumstances  stated,, 
ever  to  perfect  a  contract  by  correspondence,  if  a  knowledge 
of  both  parties  at  the  moment  they  become  bound  is  aiv 
essential  element  in  making  out  the  obligation.     And  as  it 
must  take  effect,  if  effect  is  given  at  all  to  an  endeavor  to 
enter  into  a  contract  by  correspondence,  in  the  absence  of 
the  knowledge  of  one  of  the  parties  at  the  time  of  its  con-^ 
summation,  it  seems  to  us  more  consistent  with  the  acts  and 
declarations  of  the  parties,  to  consider  it  complete  on  the 
transmission  of  the  acceptance  of  the  offer  in  the  way  they 
themselves  contemplated,  instead  of  postponing  its  comple- 
tion till   notice  of  such   acceptance  has   been  received  and 
assented  to   by   the  company.     For  why   make   the  offer,, 
unless  intended  that   an   assent  to  its  terms  should  bind 
them  ?     And  why  require  any  further  assent  on  their  part, 
after  an  unconditional  acceptance  by  the  party  to  whom  it  is 
addressed  ?     We  have  said  that  this  view  is  in  accordance 
with  the  usages  and  practice  of  these  companies,  as  well  a& 
with  the  general  principles  of  law  governing  contracts  en- 
tered into  by  absent  parties.     In  the  instructions  of  this; 
company  to  their  agent  at  Fredericksburg,  he  is  advised  to 
transmit  all  applications  for  insurance  to  the  office  for  con- 
sideration, and  that,  upon  the  receipt  of  an  answer,  if  the 
applicant  accepts  the  terms,  the  contract  is  considered  com- 
plete without  waiting  to  communicate  the  acceptance  to  the 
company ;  and  the  policy  to  be  thereafter  issued  is  to  bear 
date  from  the  time  of  the  acceptance.     The  company  desire 
no  further  communication  on  the  subject,  after  they  have 
settled  upon  the  terms  of  the  risk,  and  sent  them  for  the  in- 
spection of  the  applicant,  in  order  to  the  consummation  of 
the  bargain.     The  communication  of  the  acceptance  by  the 
agent  afterwards  is  to  enable  them  to  make  out  the  policy. 
The  contract  is  regarded  as  complete  on  the  acceptance  of  the 


214  LAW  OF  LIFE   INSURANCE.  [§  149. 

terms.  This  appears  also  to  have  been  the  understanding  of 
the  agent ;  for,  on  communicating  to  the  insured  the  terms 
received  from  the  company,  he  observes,  *  Should  you  desire 
to  effect  the  above  insurance,  send  me  your  check  payable  to 
my  order,  for  fifty-seven  dollars,  and  the  business  is  con- 
cluded;' obviously  enough  importing,  that  no  other  step 
would  be  necessary  to  give  effect  to  the  insurance  of  the 
property  upon  the  terms  stated.  *  *  *  One  of  the  conditions 
annexed  to  the  policies  of  the  company  is,  that  no  insurance 
will  be  considered  as  made  or  binding  until  the  premium  be 
actually  paid ;  and  one  of  the  instructions  to  the  agent  was, 
that  no  credit  should  be  given  for  premiums  under  any  cir- 
cumstances. But  the  answer  to  this  objection  is,  that  the 
premium,  in  judgment  of  law,  was  actually  paid  at  the  time 
the  contract  became  complete.  The  mode  of  payment  had 
not  been  prescribed  by  the  company,  whether  in  specie,  bills 
of  a  particular  bank,  or  otherwise ;  the  agent,  therefore,  was 
at  liberty  to  exercise  a  discretion  in  the  matter,  and  prescribe 
the  mode  of  payment ;  and  accordingly  we  find  him  direct- 
ing, in  this  case,  that  it  may  be  paid  by  a  check,  payable  to 
his  order  for  the  amount.  It  is  admitted  that  the  insured 
had  funds  in  the  bank  upon  which  it  was  drawn,  at  all  times 
from  the  date  of  the  check  till  it  was  received  by  the  agent, 
sufficient  to  meet  it,  and  that  it  would  have  been  paid  on 
presentment.  It  is  not  doubted  that  if  the  check  for  the 
premium  had  been  received  by  the  agent  from  the  hands  of 
the  insured,  it  would  have  been  sufficient,  and  in  the  view 
we  have  taken  of  the  case,  the  transmission  of  it  by  mail, 
according  to  the  directions  given,  a.mounts,  in  judgment  of 
law,  to  the  same  thing.  Doubtless,  if  the  check  had  been 
lost  or  destroyed  in  the  transmission,  the  insured  would  have 
been  bound  to  make  it  good ;  but  the  agent,  in  this  respect, 
trusted  to  his  responsibility,  having  full  confidence  in  his 
ability  and  good  faith  in  the  transaction." 

§  149.  The  whole  question  of  a  contract  of  insurance, 
made  by  con'espondence,  rests  upon  the  same  principles  of 
law  as  are  applicable  to  any  other  contract  made  in  that  way. 
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The  cases  upon  the  subject  are  numerous,  and  the  decision 
just  quoted  is  believed  to  state  the  law  as  it  may  now  be 
considered  as  settled ;  that  is,  that  on  the  deposit  in  the  post 
office,  beyond  the  control  of  the  party,  of  an  acceptance  of  a 
proposal  for  insurance  made  by  the  other  party,  the  contract 
is  concluded.^ 

§  150.  Contract  is  Complete  when  Proposal  is  Uncondition- 
ally accepted. — ^The  cases  in  which  a  policy  has  been  pre- 
pared in  pursuance  of  the  application,  but  not  delivered,  are 
more  numerous  than  those  where  no  policy  has  been  made 
out.  Life  insurance  agents  are  ordinarily  only  authorized  to 
receive  and  forward  applications  for  the  approval  of  the 
company,  though  they  have  sometimes  authority  to  make 
insurance  binding  until  the  answer  of  the  company  is  re- 
<5^ved.  If  the  company  so  far  accepts  the  application  as  to 
prepare  and  forward  a  policy  to  its  agent  for  delivery,  and  if 
payment  of  the  premium  has  been  made,  or  if  such  payment 
is  not  a  condition  of  the  policy's  taking  effect,  or,  being  a 
-condition,  is  waived,  the  contract  is  then  complete  and  the 
company  cannot  revoke  its  acceptance,  though  the  policy  has 
not  be^a  delivered.  This  is  illustrated  by  several  decisions. 
Thus  in  Fried  v.  Royal  Insurance  Co.,*  the  agent  in  this 
country  of  a  foreign  life  insurance  company  gave  to  the 
plaintiff  a  paper,  acknowledging  the  receipt  of  the  premium 
on  a  proposal  for  insurance  on  her  husband's  life,  which  sum, 
with  the  proposal,  it  was  stated,  was  to  be  forwarded  to  the 
head  office  for  acceptance.  If  it  was  accepted,  a  policy  was 
to  be  issued,  and  if  declined,  the  premium  was  to  be  re- 
sumed. K  the  insured  died  before  the  decision  of  the  head 
office  was  received,  it  was  provided  that  the  sum  insured 
was  to  be  paid.  The  company  accepted  the  proposal  and 
forwarded  the  policy  to  its  agent  at  New  York,  who  never 
delivered  it,  withholding  it  in  consequence  of  information  he 

'  The  leading  cases  are  Adams  t.  Lindsell,  1  B.  dl?  Aid.  681 ;  Mactier  y.  Frith,  6 
Wend.  103 ;  Hamilton  t.  Lycoming  Mut.  Ins.  Co.  6  Barr.  889.  Contra :  McCnlloch  v. 
Eagle  Ins.  Ca  1  Pick.  278.  In  Angell  npon  Insurance,  g§  39  to  48,  is  an  examination  of 
many  of  the  cases  upon  this  subject 

*  47  Barb.  127. 
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had  subsequently  received,  before  the  end  of  a  ye^r,  the- 
premium  for  the  next  year  was  tendered  and  refused,  and 
during  the  latter  year  the  insured  died.  In  an  action  brought 
upon  the  receipt,  it  was  held  that  there  was,  in  what  occur- 
red, a  complete  contract  of  insurance  ;  there  was  a  meeting 
of  minds,  a  consummation  of  the  agreement,  and  the  com- 
pany, by  retaining  the  first  premium,  was  estopped  from 
denying  that  the  contract  was  complete,  while  the  tender  of 
the  second  premium  was  equivalent  to  payment.  The  court 
say :  "  The  defendants  insist  that  the  plaintiff  cannot  recover^ 
on  the  ground  that  the  policy  was  never  issued ;  that  the 
complaint  alleges  that  the  policy  was  never  delivered ;  that 
delivery  is  the  consummation  of  the  contract ;  that  issuing 
and  delivery  are  equivalent  terms  in  law,  and  that  there 
could  be  no  issuing  without  a  delivery.  This  argument  js 
not  sound ;  it  is  not  consistent  with  the  plain  letter,  sense, 
and  spirit  of  the  contract.  I  do  not  think  it  possesses  even 
the  merit  of  plausibility.  By  the  demurrer  the  defendants- 
admit  the  receipt  of  the  premium  for  the  first  year ;  they 
admit  the  power  of  McDonald,  their  agent,  to  make  the  con- 
tract in  question,  which  was  an  absolute  contract  of  insur- 
ance until  the  proposition  should  be  received  at  the  head 
office,  and  w^hich  was  to  be  continued  upon  their  acceptance 
of  the  plaintiff's  proposition;  and  they  admit  the  accept- 
ance of  the  proposition,  and  the  issuing  a  policy  in  accord- 
ance therewith.  It  was  no  part  of  the  contract  that  ita 
binding  effect  or  validity  should  depend  upon  any  subse- 
quent act  of  themselves  or  of  their  agent,  in  the  actual 
delivery  of  the  policy  so  issued  to  the  plaintiff.  The  accept- 
ance of  the  proposition  and  the  premium,  the  making  out 
and  authenticating  a  policy  and  the  transmission  of  it  to 
their  agent,  was  all  the  legal  delivery  required.  These  acts 
amounted  to  the  consummation  of  the  contract ;  the  minds 
of  the  parties  had  met,  and  action  had  been  taken  upon  it 
by  the  defendants ;  their  retaining  the  premium  estops  them 
from  denying  that  the  contract  was  perfect.  There  was 
nothing  in  the  accepted  proposition  that  made  its  effect,  or 
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validity  as  a  contract,  to  depend  upon  the  actual  possession 
of  the  policy  by  the  plaintiff.  *  *  The  defendants  were 
under  the  implied  obligation  of  duty,  by  virtue  of  the  agree- 
ment with  the  plaintiff,  to  deliver  the  policy  to  her.  The 
transmission  of  it  to  their  agent  in  New  York,  is,  in  con- 
templation of  the  terms  of  the  contract  and  of  law,  under 
the  circumstances,  a  delivery  to  her.  *  *  The  refusal  to 
deliver  the.  evidence  of  the  contract,  and  the  refusal  to  re- 
ceive the  second  year's  premium,  cannot  make  void  a  con- 
summated agreement.  The  tender  of  the  second  premium  is 
equivalent  to  its  payment.  The  death  of  the  person  whose 
life  was  instu'ed,  entitles  the  plaintiff  to  recover.  The  de- 
fendants seem  to  suppose  that  the  consummation  of  a  con- 
tract, and  the  evidence  of  its  ratification,  are  identical.  This 
is  error ;  a  contract  may  be  good,  while  the  evidence  of  its 
ratification  is  wrongfully  withheld." 

After  a  trial  the  case  was  carried  to  the  Court  of  Appeals^ 
and  the  same  decision  made.  The  court  say :  ^  "  There  is  no 
dispute  that  the  agent  had  authority  to  make  the  precise 
contract  which  he  did  make  with  the  plaintiff,  and  the  ac- 
ceptance of  the  proposition  contained  in  it  by  the  defendants 
is  conclusive  of  their  assent  to  the  exercise  of  such  authority 
in  their  behalf.  The  terms  of  the  contract  are  too  clear  for 
construction.  It  contains  a  proposition  on  the  part  of  the 
plaintiff  for  insurance  of  the  life  of  her  husband,  for  which 
she  advanced  the  usual  premium  for  one  year.  The  defend- 
ants by  their  agent  agreed  that,  if  the  proposition  was  ac- 
cepted at  their  head  office  in  Liverpool,  they  would  issue  a 
policy  in  accordance  therewith  ;  but  if  rejected,  they  would 
return  the  premium.  If  the  nominee  died  before  the  decision 
of  the  head  office  was  received,  the  sum  insured  was  to  be 
paid  in  accordance  with  instructions.  It  was  a  present  in- 
surance in  the  event  of  death  before  the  decision  was  re- 
ceived, and  the  only  contingency  upon  which  the  contract  of 
insurance  could  fail,  was  the  rejection  by  th  e  head  office  of 
the  proposition,  and  the  receipt  of  such  decision  before  the 

»  60  N.  y.  243  ;  B.  0.  2  Ins.  Law  Joup.  120. 
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death  of  the  nominee.  To  this  extent  only  the  assured  took 
the  risk  of  a  failure  to  consummate  the  contract.  That  con- 
tingency did  not  happen.  The  defendants  receipted  the 
proposition  and  forwarded  a  policy  to  their  agent  to  be  exe- 
cuted and  delivered.  It  was  executed  by  the  agent,  but 
never  delivered,  on  the  ground  of  an  alleged  unfavorable 
change  in  the  health  of  the  nominee.  It  is  now  claimed  by 
the  learned  counsel  for  the  defendants,  that  no  contract  was 
ever  consummated,  that  it  was  entirely  optional  with  the 
<5ompany  whether  to  accept  or  reject ;  and  that  the  acceptance 
must  be  qualified  by  the  standing  instructions  from  the  com- 
pany to  the  agent,  the  substance  of  which,  as  claimed,  is  not 
to  deliver  any  policy  if  a  change  had  taken  place  in  the 
health  of  the  assured.  This  position  cannot  be  sustained. 
*  *  The  instructions  constituted  no  part  of  the  contract, 
and  were  not  brought  to  the  notice  of  the  assured,  and  as 
claimed  to  be,  are  inconsistent  with  the  terms  of  the  con- 
tract. The  contract  is  unqualified,  that  in  case  of  acceptance 
by  the  head  office,  ^  a  policy  will  be  issued.'  If  the  alleged 
instructions  are  controlling,  we  must  interpolate  the  words, 
^  unless  in  the  mean  time  a  change  shall  take  place  in  the 
health  of  the  nominee.'  This  would  be  a  material  altera- 
tion, and  one  affecting  the  substance  of  the  contract.  The 
contract  of  insurance  was  to  take  effect  from  the  date  of  the 
proposal  K  accepted,  the  risk  of  an  unfavorable  change  of 
health  after  that  time,  was  necessarily  assumed  by  the  com- 
pany. Even  death  before  the  receipt  of  the  decision  of  the 
company  was  expressly  assumed  by  it.  The  assured  took 
the  risk  that  the  application  was  in  the  prescribed  form,  and 
presented  a  proper  subject  for  life  insurance  at  that  time,  not 
that  the  nominee  would  continue  in  such  a  state  of  health 
as  to  be  acceptable  to  the  company  for  an  indefinite  period. 
The  company  was  to  act  upon  the  papers  presented,  and 
they  related  to  the  condition  of  the  nominee  at  the  time  they 
were  prepared.  K  the  papers  presented  showed  a  proper 
case  for  insurance,  the  risk  of  rejection  by  the  company  was 
very  slight,  while  the  risk  of  the  health  of  the  nominee  for 
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one,  two  or  six  months  might  be  very  serious.  In  effect  there 
would  be  no  insurance  unless  the  nominee  continued  in  good 
health  or  died,  until  the  policy  was  delivered.  The  alleged 
instructions  could  have  no  such  effect  upon  the  contract. 
They  could  not  alter  or  qualify  the  terms  of  the  contract  to 
the  prejudice  of  the  plaintiff.  •  If  the  agent  made  a  contract 
in  violation  of,  or  inconsistent  with,  his  instructions,  the 
plaintiff  had  no  notice  of  it,  and  the  principals  afterwards 
ratified  it. 

"  It  is  argued  that  having  the  power  to  accept  or  reject  tihe 
proposal,  the  company  might  do  either  with  qualifications. 
It  is  sufficient  to  answer  that  they  did  not  make  any  qualifi- 
cation. The  acceptance  was  absolute,  and  the  supposed  qual- 
ification is  not  binding  upon  the  plaintiff  so  as  to  vary  the 
terms  of  the  agreement.  It  was  competent  for  the  company 
to  make  a  contract  in  entire  disregard  of  the  instructions  to 
their  agent.  They  are  chargeable  with  knowledge  that  this 
contract  is  inconsistent  with  what  is  now  claimed  to  be  their 
instructions  to  their  agent,  and  with  that  knowledge  to  have 
assented  to  it,  and  it  is  too  clear  for  argument  that  they  can- 
not set  up  the  instructions  to  defeat  it.  *  *  The  minds  of 
the  parties  then  met,  and  the  mind  of  each  was  evidenced  by 
an  act  upon  which  the  other  had  a  right  to  rely.  The 
plaintiff  said,  I  will  give  you  so  much  a  year  to  insure  my 
husband's  life,  and  pay  you" the  first  year  in  advance;  to 
which  the  defendants  answered,  I  accept  your  proposal  and 
receive  your  money,  and  I  will  issue  a  policy.  This  is  a  bind- 
ing contract  within  all  the  authorities.  *  *  Although  the 
defendants  failed  to  issue  the  policy  according  to  their  con- 
tract, yet  they  are  liable,  I  think,  upon  the  contract  as  a  con-' 
tract  of  insurance,  and  at  all  events  are  clearly  liable  for  dam- 
age for  not  delivering  the  policy." 

§  151.  So  where  a  wife  on  applying  to  an  agent  for  insur- 
ance on  her  husband's  life  paid  fifty  dollars  in  accordance  with 
the  company's  rules,  which  was  to  be  applied  to  the  first  year's 
premium  provided  the  risk  should  be  taken,  and  a  policy  was 
thereafter  forwarded  to  the  agent  for  delivery,  but  before  it 
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was  delivered  the  husband  died,  and  the  agent,  though  tend- 
ered the  balance  of  the  premium,  refused  to  deliver  it,  it  was 
held,^  that  there  was  a  valid  contract  for  a  policy ;  that  upon 
the  taking  of  the  risk  the  fifty  dollars  became  the  property 
of  the  company,  and  the  assured  became  entitled  to  the  policy ; 
and  that  such  a  contract  was  as  available  to  sustain  an  action 
for  the  amount  of  the  insurance  as  if  the  policy  had  been  de- 
livered. In  a  recent  case*  the  facts  were  as  follows :  one  Scurry 
and  wife  made  application  to  the  company,  through  one  of  its 
agents,  for  a  policy.  The  agent  took  Scurry's  note  for  the 
premium,  gave  his  receipt  for  the  same,  and  forwarded  the 
application  to  the  home  oflSce.  The  application  was  rejected, 
and  fotu*  days  after  its  date  Scurry  was  notified  of  its  rejection, 
which  he  assented  to  by  promising  to  bring  in  the  receipt 
(he  lived  in  the  country)  and  take  up  his  note,  but  died  with- 
out having  done  so.  It  having  been  held  below  that  the 
agent's  act  made  a  contract,  on  appeal  the  decision  was 
reversed,  the  court  saying :  "  Where  an  applicant  for  life  in- 
surance signs  an  application  for  a  policy  which  contains  a 
statement  that  ^  only  the  home  officers  of  the  company  in 
Macon,  Ga.,  have  authority  to  determine  whether  or  not  a 
policy  shall  issue  on  application,'  and  the  agent  through  whom 
the  application  is  made  gives  a  receipt  to  the  applicant  as 
follows :  *  Received  from  James  R.  Scurry  three  hundred  and 
seventy-five  dollars,  the  same  being  the  payment  of  insur- 
ance in  the  Cotton  States  Insurance  Company,  this  receipt  be- 
ing binding  on  said  company  until  the  policy  is  received,' 
such  contract  or  receipt  is  not  binding  on  the  company  to 
issue  a  policy,  nor  is  the  company  bound  by  the  receipt  after 
the  application  is  rejected.  Whether  it  is  binding  on  the 
company  until  action  is  had  by  the  company  on  the  applica- 
tion, is  a  question  that  does  not  arise  under  the  facts  of  this 
case."  So  although  the  assured  in  his  application  agreed 
that  the  insurance  was  not  to  be  binding  till  the  premium 

•  Cooper  T.  Pacific  Mat.  L.  Ids.  Co.  7  Nevada,  116. 

•  Cotton  States  L.  Ins.  Co.  v.  Scurry,  Supreme  Ct.  of  Ga.     Spectator,  Nov.  1878» 
771. 
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was  received,  it  was  held,  on  proof  that  the  agent  of  the  in- 
sured waived  the  prepayment  and  agreed  that  it  should  take 
eflfect  on  the  approval  of  the  application,  and  that  the  in- 
surer knew  of  and  acquiesced  in  this  promise  of  the  agent, 
that  the  company  was  liable,  though  the  policy  had  not  at 
the  time  of  death  been  delivered  to  the  assured,  but  was  in 
the  agent's  hands,  countersigned  by  him.^  So  where  an  agent 
was  authorized  "  to  bind  the  company  during  the  correspond- 
ence," but  by  his  neglect  the  company  did  not  receive  and 
act  upon  the  application  until  a  loss  had  occurred,  it  was 
held  *  that  the  company  was  liable. 

§  152.  An  application  for  insurance  was  made  to  an 
agent  of  the  defendants,  on  September  27,  and  forwarded  by 
him  to  the  company,  and  approved  by  the  company,  as  evi- 
dence of  which  they,  on  October  2,  mailed  a  policy  to  the 
agent,  insuring  the  life  of  the  plaintiffs  husband  for  five 
years  from  that  date.  The  agent  received  the  policy,  on 
October  5,  but  the  insured  had  been  taken  sick,  September 
29,  and  had  died  October  4.  The  agent  therefore  returned 
the  policy  to  the  company.  During  the  negotiations  for  the 
policy,  the  company  had  agreed  to  take  the  first  year's  pre- 
mium in  advertising,  which  was  to  continue  six  months,  and 
the  agent  had  furnished  an  advertisement  which  was  pub- 
lished, but  the  price  of  it  was  a  few  cents  less  than  the 
amount  of  the  premium.  It  was  held  that  the  contract  was 
completed,  at  latest,  on  October  2,  when  the  policy  was  made 
out,  and  that  there  was  weighty  authority  that  the  accept- 
ance related  back  to  the  date  of  the  completion  of  the  appli- 
cation, and  that  if  the  premium  was  not  paid  in  full,  it  was 
the  fault  of  the  company,  in  not  furnishing  sufficient  adver- 
tisements. *  In  like  manner  where  an  agreement  for  insur- 
ance was  made,  upon  March  20,  and  a  loss  occurred  on  the 
same  night,  and  on  the  next  day  a  policy  was  issued,  both 

'  Sheldon  v.  Conn.  Mat.  L.  Ins.  Co.  26  Conn.  207.     See  also  Post  v.  ^tna  (F.)  Ins. 
Co,  42  Barb.  361. 

•  Fish  V.  Cottenet,  44  N.  Y.  638.    See  also  Hubbard  v.  Hartford  F.  Ins.  Co.  38  Iowa,  826. 
'  Kentucky  Mut.  Ins.  Co.  y.  Jenks,  6  Ind.  96. 
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insurer  and  insured  being  ignorant  of  the  loss,  it  was  held 
that  the  company  was  liable.  ^  In  another  case,  on  applying 
for  insurance,  the  applicant  tendered  to  the  agent  the  pre- 
mium, and  was  told  by  him  that  he  would  consider  it  paid 
and  as  on  deposit,  the  applicant  being  his  banker,  and  was 
authorized  by  him  to  retain  it  till  the  policy  arrived ;  the 
company  received  the  application  and  returned  a  policy,  but 
while  it  was  in  the  mail,  on  its  way  to  the  agent,  a  loss 
occurred.  The  agent  received  the  premium,  but  in  conse- 
quence of  directions  by  telegraph,  refused  to  deliver  the  pol- 
icy. It  was  held  that  the  contract  was  completed  before  the 
loss  occurred ;  that  the  acceptance  of  the  proposal  to  insure 
for  a  premium  offered,  was  the  completion  of  the  negotiation, 
and  that  the  contract  could  not  thereafter  be  rescinded  with- 
out the  consent  of  the  assured.  It  was  moreover  held,  that 
a  contract  to  insure  from  a  time  past  is  valid,  and  that  if  a 
company  takes  a  risk,  to  commence  before  the  date  of  the 
policy,  as  was  expressly  done  in  this  case,  it  is  liable,  though 
a  loss  occurs  before  the  policy  is  executed  and  delivered,  and 
that  in  such  a  case  actual  delivery  is  not  essential.  * 

In  another  case,  the  plaintiff,  on  March  28,  applied  to  the 
agent  of  the  defendants  for  insurance,  and  received  from  him 
a  receipt  acknowledging  the  payment  of  the  premium,  and 
stating  that  the  policy  was  to  take  effect  on  that  day  at 
noon.  The  premium  was  not  actually  paid  at  the  time,  it 
being  agreed  that  the  plaintiff  might  send  it  to  the  agent  at 
his  convenience.  The  property  insured  was  destroyed  on 
April  7.  The  premium  was  sent  to  the  agent  immediately 
after  the  fire,  and  he  accepted  the  money,  without  having 
heard  of  the  loss,  and  sent  the  application,  together  with  the 
premium,  to  the  defendants.  The  defendants  thereupon, 
without  any  knowledge  of  the  fire,  forwarded  a  policy  to  the 
agent,  but  subsequently,  on  being  informed  of  the  loss,  in- 
structed him  not  to  deliver  it.  It  was  held  that  when  the 
defendants  accepted  the  premium,  and  forwarded  the  policy 

*  City  of  Davenport  v.  Peoria  M.  A  F.  Ins.  Co.  17  Iowa,  276. 

■  Hallock  V.  Comm.  (F.)  Ins.  Co.  2  Dutch.  268;  s.  c.  8  Dutch.  646. 
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to  their  agent  for  delivery,  the  agreement  to  insure  was  com- 
plete and  ratified,  as  of  March  28th ;  and  the  plaintiff  was 
entitled  to  a  specific  performance  of  the  contract  by  the  de- 
livery of  the  policy  to  him  and  the  payment  of  the  amount 
of  the  loss.^  In  a  similar  case,  an  application  was  forwarded 
by  the  agent  to  the  company,  who  accepted  the  risk.  The 
agent  then  agreed  that  the  policy  should  be  delivered  when 
called  for,  and  the  premium  be  paid  within  five  days.  Be- 
fore that  time,  and  before  payment,  a  loss  occurred,  and  the 
company  was  held  liable.  * 

§  153.  Deliyery  of  Policy  not  Essential. — ^In  a  recent  se- 
verely contested  case,  *  the  House  of  Lords  decided  various 
points  of  interest  as  to  the  consummation  of  the  contract,  as 
well  as  its  rescission.  They  held  that  a  policy  purporting  to 
be  "  signed,  sealed  and  delivered,"  by  two  of  the  directors  of 
an  insurance  company,  in  the  presence  of  their  secretary,  and 
according  to  the  powers  vested  in  the  directors  by  the  deed 
of  settlement  of  the  company,  must  be  conclusively  taken,  as 
against  the  company,  to  have  been  not  only  duly  signed  and 
sealed,  but  also  duly  delivered ;  that  such  a-  policy  is  com- 
plete and  binding,  as  against  the  party  executing  it,  though, 
in  fact,  it  remains  in  his  possession,  unless  there  is  some  par- 
ticular act  required  to  be  done  by  the  other  party  to  declare 
his  adoption  of  it,  and  that  it  is  not  necessary  that  the  as- 
sured should  formally  accept  or  take  away  a  policy,  in  order 
to  make  the  delivery  complete.  A  broker  was  instructed  to 
effect  an  insurance  on  a  ship  for  its  owner.  He  gave  a  "  slip  " 
to  the  authorized  representative  of  an  insurance  company^ 
which  was  accepted,  and  a  policy  prepared  accordingly. 
When  the  policy  (with  the  account  debiting  the  broker  with 
the  premium)  was  sent  to  his  office,  "  duly  signed,  sealed  and 
delivered,"  his  clerk  said  there  had  been  a  mistake,  that  the 
policy  ought  not  to  have  gone  forward,  and  that  there  was 
no  premium  due.    This  was  repeated  by  another  clerk  of  the 

'  Whitaker  v.  Farmer'8  Union  Ins.  Co.  29  Barb.  312, 
•  N.  E.  F.  A  M.  Ins.  Co.  v.  Robinson,  25  Ind.  536. 
'  Xenos  Y.  Wiclcham,  2  L.  K.  H.  of  Ld.'s  Gas.  296. 
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no  complete  contract  subsisting  at  that  period.  It  was  in 
form  complete,  and  was  shown  by  the  conduct  of  all  the  par- 
ties to  it,  to  be  believed  and  intended  by  them  all  (apart 
from  Lascaridi's  fraud)  to  be  also  completely  in  operation. 
It  seems,  therefore,  to  be  reduced  to  this,  viz. :  Was  it  essen- 
tial  that  the  deed  should  be  given  out  of  the  defendant's  pos- 
session in  order  to  its  perfect  delivery  as  an  operative  instru- 
ment ?  I  know  of  no  such  necessity  in  law  or  good  sense." 
Blackburn,  J.,  says :  "  The  question  of  fact  is,  I  think,  this :  Was 
the  policy  really,  in  fact,  intended  by  both  sides  to  be  finally 
executed  and  binding  from  the  time  when  the  directors  of 
the  defendant's  company  aflSxed  theii*  seals  to  it,  and  left  it 
in  their  oflSce ;  or  was  it,  in  fact,  intended  that  the  assured  or 
their  brokers  should  exercise  a  subsequent  discretion  as  to . 
whether  they  would  accept  it  or  not  ?  H I  thought  that  the 
parties  did  not,  in  fact,  intend  it  to  be  then  finally  binding,  I 
do  not  think  there  would  be  any  magic  in  the  law  to  make 
it  binding  contrary  to  their  intention ;  but  I  submit  to  your 
Lordships  that  the  statements  in  the  case,  as  to  what  is  stated 
to  be  *  always '  the  practice,  and  the  statements  there  as  to 
what  was  done  in  this  particular  case,  shew  that  the  inten- 
tion of  both  parties  was,  that  the  policy,  when  drawn  up  by 
the  company  in  conformity  with  the  instructions  in  the  ad- 
vice slip  sent  in  by  the  broker,  should  be  finally  binding  as 
soon  as  executed  by  the  officers  of  the  company.  It  was  not 
intended  by  either  side  that  anything  more  should  be  done, 
but  that  the  policy  from  that  time  should  be  binding,  and 
should  lie  in  the  company's  office  as  the  property  of  the  assured 
till  sent  for  by  them,  and  then  be  handed  over  to  their  mes- 
senger. *  *  Then,  assuming  that  the  intention  really  was  that 
the  policy  should  be  binding  as  soon  as  executed,  and  should 
be  kept  by  the  company  as  a  bailee  for  the  assured,  the  ques- 
tion of  law  arises,  whether  the  policy  could  in  law  be  operative 
imtil  the  company  parted  with  the  physical  possession  of  the 
deed.  I  can,  on  this  part  of  the  case,  do  little  more  than  state  to 
your  Lordships  my  opinion,  that  no  particular  technical  form 
of  words  or  acts  is  necessary  to  render  an  instrument  the 
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deed  of  the  party  sealing  it.  The  mere  affixing  the  seal  does 
not  render  it  a  deed ;  but  as  soon  as  there  are  acts  or  words 
sufficient  to  shew  that  it  is  intended  by  the  party  to  be 
executed  as  his  deed,  presently  binding  on  him,  it  is 
sufficient.  The  most  apt  and  expressive  mode  of  indicating 
such  an  intention  is  to  hand  it  over  saying :  I  deliver  this 
as  my  deed ;  but  any  other  words  or  acts  that  sufficiently 
shew  that  it  was  intended  to  be  finally  executed  will  do  as 
well  And  it  is  clear  on  the  authorities,  as  well  as  the 
reason  of  the  thing,  that  the  deed  is  binding  on  the  obligor 
before  it  comes  into  the  custody  of  the  obligee,  nay,  before 
he  even  knows  of  it ;  though,  of  course,  if  he  has  not  pre. 
viously  assented  to  the  making  of  the  deed,  the  obligee  may 
refuse  it.  *  *  I  cannot  perceive  how  it  can  be  said  that 
the  delivery  of  the  policy  to  the  clerks  of  the  defendant, 
to  keep  till  the  assured  sent  for  it,  and  then  to  hand  it  to 
their  messenger  was  not  a  delivery  to  the  defendant  to 
the  use  of  the  assured."  Lord  Chancellor  Chelmsford  said  : 
"x\s  to  Lascaridi's  acquiescence  and  acceptance  being  necessary 
to  complete  the  contract,  I  apprehend  that  there  is  no  ground 
for  such  an  opinion.  He  was  the  broker  and  agent  to  the 
plaintiflfe,  to  effect  an  insurance  upon  their  vessel  upon  cer- 
tain terms  dictated  by  them.  He  prepared  the  slip  accord- 
ing to  his  directions.  When  the  policy  was  executed  in 
exact  conformity  to  his  instructions,  his  duty  was  so  far 
discharged ;  and  without  the  authority  of  the  plaintiffs  he 
could  not  refuse  to  accept .  it.  They  had  effected,  through 
theu*  agent,  a  complete  binding  contract,  which  they  alone 
could  have  a  right  to  abandon."  Lord  Cranworth  said : 
"  The  efficacy  of  a  deed  depends  on  its  being  sealed  and  de- 
livered by  the  maker  of  it ;  not  on  his  ceasing  to  retain 
possession  of  it.  This,  as  a  general  proposition  of  law,  can- 
not be  controverted.  It  is  not  affected  by  the  circumstance 
that  the  maker  may  so  deliver  it  as  to  suspend  or  qualify  its 
binding  effect.  He  may  declare  that  it  shall  have  no  effect 
until  a  certain  time  has  arrived,  or  till  some  condition  has 
been  performed,  but  when  the  time  has  arrived  or  the  con- 
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dition  lias  been  performed,  the  delivery  becomes  absolute, 
and  the  maker  of  the  deed  is  absolutely  bound  by  it,  whether 
he  has  parted  with  the  possession  or  not.  Until  the  spec- 
ified tiine  has  arrived,  or  the  condition  has  been  per- 
formed, the  instrument  is  not  a  deed.  It  is  a  mere  escrow. 
If,  therefore,  the  directors  who  executed  this  policy  delivered 
it  only  conditionally,  i.  e.j  to  take  effect  only  when  taken 
away  by  the  appellants  or  their  broker,  then,  as  it  was  not 
so  taken  away,  it  never  became  operative.  But  I  can  discover 
nothing  leading  to  the  inference  that  there  was  any  such 
condition  attached  to  the  delivery.  The  expression  in  the 
case  that  the  policy  is  kept  by  the  company  until  it  is  sent 
for  by  the  assured  or  his  broker,  can  only  mean  that  this  is  the 
ordinary  course  of  practice.  But  such  a  practice  cannot, 
without  more,  have  the  effect  of  converting  that  which  would 
otherwise  be  an  absolute,  into  a  conditional  delivery;  of 
converting  delivery  as  a  deed  into  delivery  as  an  escrow. 
The  practice  referred  to  is,  at  least,  as  consistent  with  the 
hypothesis  of  delivery  as  a  deed  as  of  delivery  as  an  escrow. 
A  policy  of  this  company  can  only  be  executed  (as  I  pre- 
sume) when  certain  of  the  directors  and  officers  of  the  com- 
pany are  assembled :  and  this  explains  why  it  is  executed  in 
the  absence  of  the  party  assured.  The  practice  assumes  the 
previous  assent  on  the  part  of  the  assured  to  the  policy  to 
be  executed.  It  is  not  the  practice  that  the  assured  should 
call  for  or  examine  the  policy  before  he  takes  it  away,  but 
that  he  should  send  for  it,  evidently  treating  it  as  an  instru- 
ment complete  before  it  is  taken  away  from  the  office.  K, 
when  it  has  been  sent  to  him,  he  should  discover  that  it  is 
not  confoimable  with  the  slip,  his  only  remedy  would  be  a 
a  remedy  in  equity  to  get  it  corrected  according  to  the  real 
meaning  of  the  parties.  I  know  of  nothing  intermediate 
between  a  deed  and  an  escrow.  If  the  policy,  when  signed, 
sealed,  and  delivered  by  the  directors,  does  not  thereby  im- 
mediately become  the  deed  of  the  company,  I  do  not  see 
when  and  how  it  afterwards  acquires  that  character.  The 
practice  is,  that  it  should  be  kept  by  the  company  till  sent 
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for  by  the  assured  or  his  broker ;  not  till  the  assured  has 
had  an  opportunity  of  examining  it,  so  as  to  ascertain  that  it 
is  conformable  to  the  slip.  It  can  hardly  be  argued  that 
after  the  assured  hds  sent  for  and  obtained  possession  of  it,^ 
the  company  is  not  bound  by  it,  even  if  it  is  not  in  conform- 
ity with  the  slip.  Suppose  the  liability  of  the  company,  ac- 
cording to  the  slip,  was  to  endure  for  a  year,  but  that  by  the 
policy,  it  is  restricted  to  six  months,  the  assured  on  receiving 
the  policy,  and  discovering  the  error,  might  well  object,  and 
insist  on  having  a  different  policy;  but  yet,  if  a  loss  should 
happen  within  the  six  months,  it  surely  cannot  be  doubted 
that  the  company  would  be  liable  on  the  policy  actually 
executed.  So,  if  a  loss  should  occur  while  the  policy  remains 
in  the  office,  in  consequence  of  the  assured  having  carelessly 
forgotten  to  send  for  it.  This  can  only  be  because  it  had 
been  completely  executed,  though  never  seen  and  approved 
by  the  assured.  And  if  executed,  I  am  of  opinion  that  it 
became  complete  when  signed,  sealed,  and  delivered.  K  the 
usage  had  been  that  it  should,  after  being  signed,  sealed,  and 
delivered,  remain  in  the  hands  of  the  secretary  till  the  as- 
sured or  his  broker  had  done  some  act  signifying  his  appro- 
bation of  it,  that  might  have  raised  a  question  whether, 
until  that  approbation  had  been  expressed,  it  was  more  than 
an  escrow.  But  no  such  usage  is  stated.  On  the  contrary, 
the  thing  sent  for  by  the  assured  or  his  broker  is,  as  I  have 
already  stated,  clearly  'looked  to  as  something  complete 
before  it  is  taken  from  the  office,  not  as  a  document  to  be 
made  perfect  afterwards  by  some  act  of  the  assured." 

A  delivery  "may  either  be  actual — ^that  is,  by  doing 
something  and  saying  nothing ;  or  verbal — ^that  is,  by  saying 
something  and  doing  nothing,  or  it  may  be  by  both ;  but  it 
must  be  by  something  answering  to  one  or  the  other,  or  both 
these,  and  with  intent  thereby  to  give  effect  to  the  deed."  ^ 

§  154.  K  Policy  B«qiilres  it,  Payment  Most  be  Made  or 
Waiver  ProTed. — In  life  insurance  the  policy  always  provides 

'  Waahburn  on  Real  Property,  678 ;  affirmed  Id  Heiman  v.  Phoebiz  Mat.  life  Ins.  Co. 
17  Minn.  158 ;  a.  o.  1  Ins.  Law  Jour.  415. 
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that  it  is  not  to  take  effect  until  the  first  premium  is  paid. 
In  such  cases,  if  there  is  no  actual  delivery  of  the  policy 
under  such  circumstances  that  a  Waiver  of  payment  of  the 
premium  may  be  inferred,  there  must  be  some  satisfactory 
proof  that  the  premium  was  so  paid,  or  that  its  payment  was 
in  fact  waived.  While  neither  payment  nor  delivery  nor 
both  combined  are  conclusive,  it  would  on  the  one  hand  re- 
quire very  strong  proof  to  show  a  binding  contract  .where 
neither  had  taken  place,  as  on  the  other  hand  it  would  re- 
quii'e  strong  proof  to  overcome  the  presumption  of  a  com- 
pleted contract  arising  from  payment  and  delivery  combined. 
In  a  recent  case  in  Pennsylvania,^  a  policy  had  been  duly 
executed  and  sent  to  the  agent  of  the  company,  but  was  not 
delivered  to  the  insured,  being  withheld  until  payment  of 
the  premium  should  be  made,  which  had  not  been  done  when 
the  insured  died.  It  was  held  that  the  contract  of  insurance 
was  not  complete.  The  court  say :  ^*  Concisely  stated,  the 
argument  of  the  plaintiff's  counsel  amounts  to  this,  that,  if 
the  minds  of  the  parties  meet  in  an  agreement  for  insurance, 
the  policy  will  be  valid  without  an  actual  delivery.  This 
position  is  one  to  which  the  court  fully  accede.  A  binding 
contract  will  not  be  allowed  to  fail  because  the  instrument, 
which  is  the  evidence  of  it,  is  retained  by  the  covenantor. 
His  keeping  will,  under  these  circumstances,  be  regarded  as 
that  of  the  covenantee.  But,  on  the  preliminary  question,  is 
there  such  a  contract  ?  it  must  always  be  a  material  inquiry, 
whether  the  party  who  is  alleged  to  have  bound  himself  did 
any  act  manifesting  an  intention  to  put  the  instrument  be- 
yond his  control,  and  render  it  the  property  of  the  other 
party.  K  he  did  not,  the  obligation  is  prima  facie  incom- 
plete, and  those  who  allege  the  contrary  must  make  out  their 
case  by  proof.  In  the  present  instance,  a  policy  duly  signed 
and  sealed  by  the  defendants  was  transmitted  by  them  to 
Andrew  Manship,  their  general  agent  for  the  State  of  Dela- 
ware.    It  was  the  result  of  an  application  which  the  plaintiff 

»  Collma  V.  Ins.  Co.  of  Thila.  *l  Phila.  R.  201. 
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had  made  through  Manship  for  an  insurance  on  the  joint 
lives  of  himseK  and  his  wife.  Manship  had,  in  the  mean 
time,  written  to  the  plaintiff  urging  the  payment  of  the 
premium  as  the  condition  precedent  on  the  fulfilment  ot 
which  the  insurance  would  be  effectual.  The  plaintiff,  how- 
ever, declined  to  pay  till  faU,  when  he  hoped  to  be  in  funds 
from  the  sale  of  his  corn.  When  the  policy  arrived,  Man- 
ship  sent  it  by  mail  to  a  Mr.  Wharton,  who  resided  in  the 
same  village  as  the  plaintiff,  with  instructions  to  deliver  it  on 
the  payment  of  the  premium,  but  not  before.  This  letter 
reached  its  destination  on  the  6th  of  November,  1868,  and 
the  plaintiff's  wife  died  on  the  following  day,  leaving  the 
premium  still  unpaid.  The  plaintiff  then  sent  a  cheque  for 
the  amount  to  Manship,  which  was  returned.  *  *  It 
results  from  this  review  of  the  evidence,  that,  the  policy 
never  ceased  to  be  in  the  custody  of  the  defendants.  Man- 
ship  was  the  general  agent  of  the  company,  and  while  the 
instrument  was  in  his  hands,  it  was  in  theirs ;  and  when  he 
sent  the  policy  to  Wharton,  it  was  with  express  instructions 
that  it  should  not  be  given  up  until  the  money  was  paid. 
The  policy,  however,  contains  a  clause,  that  *  this  policy,  when 
signed  by  two  officers  of  the  company,  acknowledges  and  is 
a  valid  receipt  for  the  first  premium  thereon,'  and  it  is  con- 
tended, that,  inasmuch  as  the  instrument  in  evidence  was  so 
signed,  it  must  be  regarded  as  conclusive  that  the  premium 
was  paid.  This  argument,  however,  overlooks  the  fact  that 
while  the  policy  as  thus  explained  is  unquestionably  a 
receipt,  it  is  a  receipt  prepared  in  the  expectation  of  a  pay- 
ment which  was  never  made.  It  might  as  well  be  contended 
that  a  shop-keeper  is  bound  by  a  receipted  bill  sent  to  the 
house  of  a  customer  who  does  not  find  it  convenient  to  pay. 
Even  when  such  an  instrument  is  signed  and  delivered,  it 
may  be  explained.  Without  delivery  it  is  merely  inchoate, 
and  of  no  more  real  value  in  the  scales  of  proof  than  an  un- 
uttered  thought,  or  a  design  which  is  not  executed.  Un- 
doubtedly, if  there  had  been  evidence  showing  an  intention 
to  trust  the  plaintiff,  or  take  some  one  else  for  the  debt  and 
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release  him,  the  case  might  have  gone  to  the  jury  and  been 
determined  by  them.  *  *  Unfortunately  for  the  plaintiff, 
the  evid.ence  in  this  instance  is  the  other  way.  He  was 
cautioned  by  Manship  that  the  defendants  did  not  deal  on 
credit,  that  the  transaction  was  for  cash,  and  that  the  policy 
would  not  be  effectual  until  the  money  was  actually  paid." 

§  155.  Instances  of  Ineomplete  Contracts. — In  a  recent 
case  in  Kentucky,*  one  Kennedy  applied  for  an  insurance  on 
his  life  for  the  benefit  of  his  wife  and  children,  and  in  the 
application  agreed  that  "the  assurance  proposed  shall  not 
be  binding  on  said  company  until  the  amount  of  premium 
as  stated  therein  shall  be  received  by  said  company,  or  an  ac- 
credited agent  thereof,  in  the  lifetime  and  good  health  of  said  " 
applicant.  The  policy  prepared  thereon  contained  a  stipula- 
tion :  that  it  was  not  binding  until  countersigned  by  agents  at 
Louisville,  "  and  advanced  premium  paid."  At  the  time  of 
making  the  application,  Kennedy  executed  two  notes  of  the 
sam^  date  as  the  application,  the  one  for  seventy-nme  dollars 
and  ten  cents,  due  in  one  year,  and  the  other  for  eighty-five 
dollars  and  thirty-four  cents,  due  on  the  delivery  of  the 
policy;  the  latter  being  the  amount  of  cash  premium,  charge 
for  policy,  &c.  He  was  taken  very  ill,  and  was  in  bed  when 
the  policy,  countersigned  by  the  Louisville  agent,  reached 
the  local  agent  who  had  forwarded  the  application ;  hence 
he  would  not  deliver  it.  The  court  say :  "  This  suit  and  ap. 
peal  involve  the  single  legal  question,  whether  there  was  an 
actual  contract  or  agreement  of  insurance,  which  depends  on 
the  isolated  fact  whether  said  note  for  eighty-five  dollars  and 
thirty-four  cents  was  taken  as  payment  for  the  cash  premium. 
The  local  agent  left  blank  signed  papers  with  a  gentleman 
living  in  the  same  town  with  decedent  to  receive  applica- 
tions, and  deliver  binding  receipts  when  the  cash  premium 
should  be  paid.  This  friend  or  sub-agent  of  the  local  agent 
says,  when  Kennedy  applied  for  and  signed  the  application 

for  insurance,  he  explained  to  him  that  by  paying  the  cash 

- 
» 

'  St  Louis  Mut.  L.  Ins.  Co.  v.  Kennedy,  6  Bush,  450. 
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premium  and  getting  the  receipt  tlierefor,  he  would  be  in- 
sured from  that  day  ;  but  if  he  did  not,  he  would  not  be  in- 
sured until  the  policy  was  delivered ;  and  if,  in  the  mean 
time,  he  should  sicken  and  die,  he  would  not  be  insured,  nor 
would  the  policy  be  delivered  if  he  was  not  in  good  health 
when  the  local  agent  received  it.  To  which  Kennedy^replied 
he  had  taken  the  risk  all  his  life,  and  could  take  it  until  the 
policy  arrived.  That  he  then  asked  Kennedy  to  give  his 
note,  payable  when  the  policy  should  be  delivered,  for  the 
cash  premium,  costs  of  policy,  <fec.,  to  which  he  readily  con- 
sented, and  executed  the  note,  when  he  again  explained  to 
Kennedy  that  the  risk  was  on  himself  until  he  paid  the  pre- 
mium and  got  the  receipt;  when  Kennedy  replied  he  did 
not  have  the  money,  but  hoped  he  could  get  it  in  a  few  days, 
at  least  by  the  time  the  policy  arrived.  This  evidence  is 
substantially  corroborated  by  Kennedy's  attending  physician, 
who  stated  that,  at  the  request  of  the  local  agent,  he  went 
with  him  to  Kennedy's  house  after  the  policy  had  arrived, 
and  while  Kennedy  was  sick  as  aforesaid,  and  that  the  local 
agent  told  Kennedy  he  was  placed  in  rather  an  unpleasant 
situation,  for  he  could  not  then  deliver  the  policy,  but  hoped 
that  he  would  soon  be  justified  in  doing  so ;  when  Kennedy 
replied  he  should  like  to  have  the  policy,  but  did  not  wish 
him  to  do  anything  wrong  for  his  benefit.  This  agent  him- 
self states  that  Kennedy  said  it  was  his  own  fault,  for  it  had 
been  explained  to  him  that  he  would  not  be  insured  until 
the  cash  premium  was  paid.  The  written  application  and 
the  language  of  the  note,  and  the  non-delivery  of  the  binding 
receipt,  and  the  condition  of  the  policy,  all  fortify  this  evi- 
dence. The  note  is  not  payable  at  all  events  and  on  a  cer- 
tain day,  but  is  payable  on  the  delivery  of  the  policy,  and 
corroborates  what  the  sub-agent  says  was  the  object  of  taking 
it ;  that  is,  as  a  memorandum  of  the  amount  of  the  cash  pre- 
mium ;  hence  no  delivery  of  the  receipt.  Had  Kennedy  been 
in  good  health  when  the  policy  arrived,  and  had  failed  or 
refused  to  pay  this  note,  he  could  not  have  demanded  the 
delivery  of  the  policy,  because  it  was  to  be  paid  on  the  de- 
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livery  6i  the  policy ;  and  as  its  payment  and  delivery  were 
to  be  concurrent  acts,  neither  could  demand  performance  of 
the  other  without  an  offer  to  perform  on  his  part.  Such 
would  be  the  legal  import  of  these  writings  unexplained  by 
oral  testimony.  Had  the  note  been  received  as  an  actual^  or 
in  place  of  actual,  payment,  it  would  have  been  payable  at  all 
events,  and  on  a  certain  day,  and  a  binding  receipt  in  all 
probability  given.  But  even  if  the  note  should  presump- 
tively be  regarded  as  taken  in  place  of  the  cash  premium, 
this  presumption  can  be  rebutted  by  parol  evidence,  because 
it  is  but  a  prima  facie  and  not  conclusive  presumption ;  and, 
therefore,  whether  or  not  it  was  received  in  place  of  the  cash 
premium,  is  susceptible  of  demonstration  by  parol  proof. 
The  note  did  not,  in  language  or  covenant,  change  the  parol 
contract  or  obligation  to  pay  the  cash  premium  on  the  deliv- 
ery of  the  policy,  but  only  evidenced  such  contract  by  a 
writing.  Had  it  been  a  commercial  negotiable  security,  it 
would  the  more  strongly  evidence,  at  least  presumptively, 
that  it  was  taken  in  place  of  or  as  the  cash  payment.  But 
neither  the  writings,  when  all  taken  together,  nor  the  parol  stip- 
ulations as  established  by  the  parol  proof,  evidence  an  agreed 
consummated  contract.  *  •*  No  case  has  been  shown,  or 
can,  we  apprehend,  be  found,  where  the  mere  execution  of  a 
note,  especially  such  a  one  as  this,  was  ever  regarded  as  con- 
clusive evidence  that  the  condition  of  paying  the  cash  pre- 
mium had  been  performed ;  but  in  several  instances  it  was 
proved  that,  by  the  agreement  of  the  parties,  notes  for  the 
amount  were  so  taken,  and  when  this  appears,  an  uncondi- 
tional agreement  and  binding  contract  is  shown.  In  this 
case,  however,  no  contract,  either  written  or  parol,  is  proved 
by  which  the  appellant  actually  insured  the  deceased,  or  un- 
dertook unconditionally  to  issue  a  policy  on  his  life :  1.  Be- 
cause the  covenant  in  the  written  application  required  pay- 
ment of  the  cash  premium  as  a  condition  precedent.  2.  Be- 
cause the  note  executed  was  merely  the  substitution  of  writ- 
ten for  parol  evidence  of  the  obligation  of  decedent  to  pay 
said  cash  premium  on  the  delivery  of  the  policy,  and  neither 
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evidenced  such  payment  nor  a  waiver  of  such  condition  pre- 
cedent. 3.  By  tte  written  agreement  the  policy  was  not  to 
be  delivered  unless  the.  cash  payment  was  made  in  the  life- 
time of  said  Kennedy,  and  when  he  was  in  good  health.  4. 
This  payment  not  being  made  nor  tendered  while  Kennedy 
was  in  good  health,  neither  he  nor  his  widow  and  heirs  have 
shown  any  legal  right  to  demand  a  delivery  of  the  policy.  5. 
As  no  legal  right  to  demand  the  delivery  of  the  policy  has 
been  shown,  its  recitals  of  the  payment  of  the  cash  premium 
cannot  be  used  as  evidence  to  sustain  the  suit,  for  it  was  but 
an  escrow  in  the  hands  of  the  local  agent.  6.  The  parol  evi- 
dence, so  far  from  establishing  a  parol  contract,  or  that  said 
note  was  taken  as  a  waiver  of  the  condition  precedent  of 
paying  the  cash  premium,  negatives  both." 

§  156.  Incomplete  Contracts. — ^In  a  case  in  Massachusetts 
the  court  say:  "This  case  is  very  simple.*  It  is  an  action 
on  a  policy  of  life  insurance.  The  plaintiff  has  no  such 
policy.  She  undertook  to  show  that  the  defendants  agreed 
to  issue  such  a  policy,  and  that  the  term^  on  which  it  was  to 
be  issued  were  fully  complied  with;  that  the  policy  was 
written  and  executed,  and  thereby  became  a  valid. contract ; 
and  therefore,  though  the  paper  was  not  delivered,  and  re- 
mained in  the  hands  of  the  defendants  or  their  agents,  that  it 
is  her  property,  and  will  support  her  action.  To  meet  this 
case,  the  defendants  proved  by  parol  that  it  was  agreed  be- 
tween the  parties  that  the  policy  should  issue,  not  in  addi- 
tion to,  but  as  a  substitute  for,  a  policy  previously  made, 
which  was  to  be  surrendered ;  that  the  earlier  policy  was  not 
surrendered,  but  has  been  enforced  and  paid.  This  is  a  per- 
fect defence  to  the  action.  The  plaintiff  contends  that  the 
application  and  policy  together  constitute  the  contract ;  and 
that  it  is  not  competent  to  show  by  parol  any  variance  from 
the  terms  of  the  contract  contained  in  the  writing.  But  this 
doctrine  has  no  application  to  the  case.  The  writing  re- 
mained under  the  control  of  the  defendants.    There  was  no 

'  Faiuce  v.  State  Mut.  L.  Ass.  Co.  101  Mass.  279. 
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delivery  of  it,  as  a  complete  and  perfected  agreement.  And 
if  it  were  true  that,  without  delivery,  a  complete  execution 
of  all  the  terms  agreed  on  to  constitute  the  contract  would 
be  sufficient  to  make  it  binding,  it  is  first  to  be  determined 
whether  all  these  terms  were  complied  with.  This  may  be 
shown  by  parol  testimony,  because  the  evidence  is  not  to 
vary  the  contract,  but  to  prove  whether  any  contract  was 
made.  No  written  contract  passed  from  one  party  to  the 
other ;  and  the  point  in  controvei'sy  is,  whether  the  parties 
agreed  that  a  certain  paper,  without  more,  should  be  the 
contract.  This  must,  of  course,  be  proved  by  parol.  The 
defendants  voted  to  issue  the  policy ;  but  they  did  so  upon 
the  agreement  that  the  former  policy  was  to  be  surrendered. 
This  condition  was  not  embraced  in  their  vote,  but  it  was 
understood  and  agreed  to  by  both  parties,  and  the  policy 
retained  until  the  condition  should  be  performed.  No  vote 
or  assent  of  the  defendants  to  the  contract  was  communicated 
to  the  other  party,  except  with  this  condition.  The  plaintiff 
has  not  a  delivered  instrument,  the  evidence  of  a  complete 
agreement,  not  to  be  qualified  or  varied  in  its  legal  effect  by 
parol  testimony;  and  it  does  not  appear  that  the  parties 
have  ever  agreed  that  the  written  paper  should  become  a  con- 
tract, except  upon  a  condition  which  has  not  been  perfonned." 

§  157.  In  a  Massachusetts  case/  an  agent  of  a  company 
called  with  the  policy  upon  the  person  who  had  applied  for 
it,  and  offered  it,  and  asked  for  the  premium,  but  the  appli- 
cant referred  him  to  a  third  person,  who  had  promised  to  pay 
it,  and  the  agent  agreed  to  call  upon  this  third  person,  but 
did  not  do  so,  and  retained  the  policy.  It  was  held  that 
nothing  had  occurred  which  was  equivalent  to  or  a  waiver  of 
actual  delivery,  and  that  the  company  was  not  liable,  the 
court  saying :  "  It  does  not  appear  to  have  been  understood 
or  intended  by  the  parties,  that  a  contract  of  insurance  should 
be  effected  otherwise  than  by  receipt  of  the  premium  and 
delivery  of  the  policy,"  This  case  came  before  the  same 
court  a  second  time,  under  the  name  of  Markey  v.  Mutual 

'  Hoyt  Y.  Mut.  BeD.  L.  Ins.  Co.  98  Mass.  689. 
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Benefit  Insur&nce  Co.,^  the  plaintiff  having  in  the  mean  time 
married.  It  then  appeared  that  one  Jordan  was  the  general 
agent  of  defendants  in  Massachusetts,  with  power  to  appoint 
sub-agents  and  subject  to  certain  written  instinictions  and 
rules  of  the  company  for  agencies,  established  by  the  direct- 
ors. Wells  was  a  sub-agent,  appointed  by  Jordan,  to  solicit 
and  receive  applications  for  insurance  and  forward  them  to 
the  company,  and  to  deliver  policies  issued  by  the  company 
and  collect  premiums  thereon.  By  the  solicitation  of  Wells, 
Hoyt,  the  plaintiff's  husband,  under  date  of  September  21, 
1865,  made  application  through  Wells  to  the  defendants  for 
such  a  policy  as  the  one  in  suit.  This  application  was  for- 
warded by  Wells,  through  Jordan,  to  the  defendant's  oflSce 
in  Newark,  from  which  office,  in  reply,  the  policy  in  suit  was 
sent  to  Jordan,  who  early  in  November  handed  it  to  Wells, 
and  Wells  on  November  4  or  5,  having  it  in  his  possession, 
had  an  interview  with  Hoyt  and  the  plaintiff,  at  Ballardvale, 
at  which  no  other  person  was  present.  Hoyt  was  then  ill 
with  typhoid  fever,  and  was  lying  on  his  bed.  At  the  close 
of  the  interview.  Wells  withdrew  with  the  policy  in  his 
possession,  and  afterwards  returned  it  to  Jordan,  who  sent  it 
back  to  the  defendants.  On  the  day  after  the  interview,  a 
tender  of  the  premium  and  demand  for  the  policy  were  made 
in  Hoyt's  behalf  at  Jordan's  office  in  Boston,  and  were  re- 
fused on  the  ground  of  Hoyt's  illness.  He  died  of  the  fever 
on  November  23.  The  plaintiff  contended  that  at  the  inter- 
view there  was  a  valid  delivery  of  the  policy  to  the  assured, 
and  an  agreement,  by  Wells,  as  the  defendant's  agent,  to 
defer  payment  of  the  premium  and  apply  for  it  to  Banks,  the 
foreman  of  the  room  in  a  file  factory  in  which  Hoyt  was  a 
workman.  But  it  did  not  appear  that  Wells  ever  made  such 
an  application  to  Banks.  The  plaintiff  testified,  as  a  witness, 
to  what  occurred  at  the  interview ;  and  Wells  gave  conflict- 
ing testimony  in  behalf  of  the  defendants.  The  substance  of 
the  testimony  of  both  of  them,  and  the  language  of  the  ma- 
terial part  of  the  plaintiff's  testimony,  are  stated  in  the  opin- 

'  103  Mass.  78. 
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ion.  There  were  several  other  witnesses,  including  Jordan. 
At  the  close  of  the  evidence,  and  before  the  arguments  of  the 
counsel,  the  judge  said,  "  I  shall  rule  in  this  case  that  there  is 
no  evidence  to  warrant  the  jury  in  finding  that  there  was  any 
other  agreement  between  the  parties  than  that  of  a  contract 
of  insurance  in  the  ordinary  mode  by  a  policy  of  insurance ; " 
and  "  I  shall  then  rule  that,  in  order  to  constitute  a  valid  con- 
tract, there  must  be  either  a  delivery  or  its  equivalent ;  that, 
in  the  absence  of  that,  there  must  have  been  a  tender  of  the 
premium,  and  a  demand  for  the  policy,  at  a  time  within  a 
reasonable  time,  under  the  circumstances,  from  the  acceptance 
by  the  company  of  the  proposition  of  the  assured  for  insur- 
ance; that  if,  within  a  reasonable  time,  under  the  circum- 
stances, after  their  acceptance  of  that  policy,  with  nothing 
new  transpiring  which  they  had  not  full  knowledge  of,  if  the 
party  tendered  the  premium  and  demanded  a  policy,  that 
vested  the  right  of  the  policy  in  the  assured.  I  think  there 
is  evidence  on  these  two  questions  to  go  to  the  jury."  The 
judge  afterwards  refused  a  request  of  the  defendants  for  a 
ruling  '*  that  there  was  no  sufficient  evidence  upon  which  the 
jury  could  find  a  verdict  for  the  plaintiff; "  and  submitted 
the  case  to  the  jury  under  instructions  substantially  as  fol- 
lows :  "  I  instruct  you,  as  matter  of  law,  that  she  is  not  en- 
titled to  recover,  unless  there  was  a  policy  made  and  deliv- 
ered within  the  lifetime  of  Hoyt,  or  such  acts  done  as  are  in 
law  equivalent  to  a  delivery  of  the  policy.  *  *  The  plaintiff 
claims  that,  after  this  application  had  been  made  and  ap- 
proved, and  the  policy  had  been  m^de,  for  the  purpose  of  de- 
livery under  it  (about  which  facts  no  controversy  is  made), 
there  was  in  point  of  fact  a  delivery.  If  there  was  a  delivery, 
then  the  policy  is  valid,  and  the  plaintiff  is  entitled  to  re- 
cover. The  mere  passing  of  the  paper  to  Hoyt,  and  his 
passing  it  to  his  wife,  does  not,  in  law,  of  itself  constitute  a 
delivery.  If  it  was  passed  for  the  purpose  of  giving  the 
property  to  the  assured,  and  accepted  as  such,  that  is  a  de- 
livery. K  it  was  originally  put  into  the  hands  of  the  assured, 
without  any  purpose  of  passing  the  property;  if  while  in 
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her  hands  an  arrangement  was  made  by  which  the  parties 
understood  that    the    property   was  from  that    time  for- 
ward to  be  in  her,   and  the  policy  to   be   subject  to  her 
power,  control,  and  disposal,  that  would  mate  a  valid  de- 
livery in  law.      Where  a  contract  of  this  kind  is  made, 
the  presumption  is,  that   the   consideration   for  it   (which 
is  the   premium,  in  this  case),   and  the  delivery  of  the 
policy,  are  dependent  upon  each  other.     But  although  there 
is  that  presumption  in  the  law,  yet  the  parties  may  act 
differently  from    that;    and   if  the    authorized   agent'  in- 
tends  to    deliver,    and   does   deliver  the  policy   into   the 
hands  of  the  assured ;  or  if,  it  being  in  her  hands,  he  intends 
that  she  retain  it,  and  she  does  retain  it  as  her  own,  without 
a  cash  payment  of  the  premium,  then  the  policy  becomes  a 
valid  contract,  even  although  the  cash  premium  be  not  paid. 
If  the  policy  is  obtained,  or  the  retention  of  it  is  allowed, 
upon  a  statement  of  the  assured  in  relation  to  the  mode  in 
which  payment  of  a  premium  can  be  recovered,  which  is  not 
true,  and  the  party  makes  the  delivery,  or  suffers  it  to  be 
retained,  supposing  it  to  be  true,  then,  when  he  ascertains,  or 
if  the  fact  is,  that  it  is  not  true,  there  is  not  a  delivery  of 
the  policy.     But  if  the  party  understandingly  permits  the 
policy  to  go  into  the  hands  of  the  assured,  for  the  purpose  of 
vesting  the  property,  he  knowing  at  the  time  that  he  is  to 
look  elsewhere  for  the  payment  of  it,  the  delivery  is  a  valid 
delivery,  in  the  absence  of  all  misrepresentation,  or  fraud,  or 
falsehood.     *     *     *    And  if,  that  authorized  agent  of  the 
company  having  notified  the  assured  that  the  policy  was 
made  and  ready  for  delivery,  the  assured  declined  to  take  it, 
there  is  an  end  of  the  contract,  and  the  party  cannot  recover 
upon  it  under  any  circumstances  whatever  that  are  proved 
in  this  case.     But  if,  having  notified  the  assured  that  the 
policy  was  ready,  and  if,  on  an  interview  between  them,  it 
was  mutually  understood  that  it  was  not  convenient  on  that 
day  to  consummate  the  contract  by  the  payment  of  the  pre- 
mium on  delivery  of  the  policy,  but  that  the  contract  had 
,  not  been  abandoned  by  either  party,  and  both  parties  under- 
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stood  that  it  was  still  a  contract  which  might  be  completed, 
if  then,  within  a  reasonable  time — and  in  law  the  next  day 
would  be  a  reasonable  time — ^if  then,  within  a  reasonable 
time,  there  being  in  the  mean  time  no  change  whatever  in 
the  circumstances,  if  the  party  had  not  become  sicker,  or  the 
risk  increased,  or  any  other  fact  transpired  which  changed  at 
all  the  condition  of  things  fix)m  what  it  was  the  day  before, 
then  a  tender  of  the  premium  and  demand  of  the  policy 
upon  the  duly  authorized  agent  of  the  company  will  be  suf- 
ficient  to  vest  the  right  of  the  policy  in  the  plaintiff."  The 
jury  found  for  the  plaintiff,  and  the  defendants  alleged  ex- 
ceptions on  questions  specified  as  follows:  "Was  there 
evidence  proper  to  submit  to  the  jury  upon  the  question 
whether  there  was  a  delivery  of  the  policy  ? "  "  Was  there 
evidence  proper  to  submit  to  the  jury  upon  the  question 
whether,  after  an  agreement  had  been  entered  into  by  appli- 
cation on  the  one  side,  acceptance  of  the  application  and 
making  of  the  policy  on  the  other,  there  was,  within  a 
reasonable  time,  a  tender  of  the  premium  and  demand  for 
the  policy  which  would  vest  the  right  to  the  policy  in  the 
plaintiff?" 

The  court  say :  "  So  far  as  the  case  depends  upon  the 
arrangement  in  regard  to  procuring  payment  of  the  pre- 
mium from  Banks,  it  stands  now  less  strongly  npon  the 
testimony  than  at  the  former  trial.  That  arrangement  is 
therefore  material  only  in  its  bearing  upon  the  question 
whether  there  was  a  delivery  to  Hoyt  or  his  wife,  at  their 
own  house,  upon  credit ;  or  a  waiver  of  the  immediate  pay- 
ment of  the  premium  as  a  condition  of  the  transfer  of  title 
to  the  policy.  Upon  this  question  the  instructions  given  to 
the  jury  at  the  last  trial  are  full,  explicit,  and  clear  in  their 
terms.  We  see  no  ground  of  exception  to  them  on  account 
of  anything  which  they  contain.  *  *  *  Recurring  to  the  tes- 
timony, the  statement  of  the  plaintiff  in  regard  to  the  inter- 
view between  Wells,  Hoyt,  and  herself,  when  the  policy  is 
claimed  to  have  been  delivered,  is,  in  brief,  this :  *  He  came 
in ;  my  husband  was  on  the  bed ;  he  (Wells)  made  some 
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oommonplace  remark,  and  then  said  to  my  husband,  I  have 
brought  your  policy.     My  husband  said  he  was  very  glad  of 
it ;  he  had  ^^een  expecting  it  for  some  time.    He  took  and 
looked  at  it,  and  passed  it  to  me,  and  said,  "  Here,  Eliza,  here 
is  your  policy."    I  took  it  in  my  hands  and  glanced  it  over; 
and  he  then  said,  "  Mr.  Wells,  I  am  not  feeling  well  enough 
to  attend  to  this  business  to-day ;  but  I  have  made  arrange- 
ments with  Mr.  Banks  to  do  it  for  me."  Well,  Mr.  Wells  said 
that  he  would  go.  They  had  some  more  conversation.   I  could 
not  justly  remember  about  the  other  things ;  and  he  arose  to 
go,  and  I  passed  him  the  paper  as  he  arose  to  go  out  of  the 
room,  and  he  went  over  there,  or  said  he  would  go  to  Mr. 
Banks.'    To  the  question,  *  What  was  said  when  you  passed 
him  the  policy  ? '  she  answered,  *  He  took  the  policy,  and  said 
he  should  go  to  Mr.  Banks.'     Q.  '  Did  you  say  anything  ? ' 
Ans.  ^  I  passed  him  the  policy,  and  said  I,  "  You  may  want 
the  policy,  if  you  are  going  to  Mr.  Banks."   And  he  took  the 
poUcy.'     Q.  ^  Did  he  ask  for  it  ? '  Arts.   ^  No,  sir,  he  did  not.' 
Q.   '  Did  your  husband  state  to  him  what  arrangements  he 
had  made  with  Mr.  Banks  about  the  policy? '  Ans. ' No,  sir, 
anything  more  than  that  he  had  made  arrangements  with 
him  to  take  the  policy.'     Q.  ^  Was  anything  said  about  pay- 
ing for  the  policy  ? '   Ans.  *  Oh,  yes.'     Q.    '  What  was  said 
about  it  ? '   Atis.  ^  Well,  he  told  me  that  there  was  money^ 
— ^that  his  money  was  in  the  shop,  his  money  that  he  hadn't 
drawn,  and  Mr.  Banks  would  pay  for  it  for  him.'  Q.  *  That  is, 
he  said  that  there  was  money  for  him  in  the  shop  that  he  hadn't 
drawn?'   Ans.  ^ Money  owed  to  him.'     Q.  'Owed  to  him, 
and  Mr.  Banks  would  make  arrangemients  to  get  it  for  him  ? ' 
An^.  *  Yes,  sir.'  *   *  The  obvious  purport  of  this  testimony, 
and,  as  we  think,  the  only  legal  conclusion  that  can  properly 
be  drawn  from  it  is,  that  the  policy  was  handed  to  Hoyt  and 
his  wife  for  their  inspection  only,  to  enable  them  to  deter- 
mine whether  to  accept  it  and  pay  the  premium.     At  most, 
it  was  a  mere  proffer  of  the  instrimient  which  contained  the 
contract :  requiring,  upon  the  other  side,  acceptance  and  pay- 
ment of  the  premium  to  give  it  legal  operation  and  effect  as 

16 
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a  contract.  TLe  judge  rightly  instructed  the  jury  that  the 
presumption  of  law  was,  that  the  payment  of  the  premium 
and  the  delivery  of  the  policy  were  dependent* upon  each 
other.  To  our  minds  the  testimony  utterly  fails  to  show,  or 
to  give  the  jury  any  ground  for  inference,  that  Wells  in- 
tended, or  that  either  Hoyt  or  his  wife  understood,  that  the 
policy  became  her  property  by  reason  of  what  occurred  at 
that  interview.  The  mere  act  of  passing  the  manual  pos- 
session, under  the  circumstances,  does  not  vest  the  legal 
possession  in  her,  nor  prove  that  it  was  intended  to  do  so ; 
and  the  jury  could  not  find  a  verdict  for  the  plaintiff  from 
that  fact  alone.  This  being  so,  the  burden  is  upon  the 
plaintiff  to  show,  by  some  affirmative  evidence,  that  the 
real  intention  and  understanding  was  so  to  pass  the  legal 
title  and  possession  without  or  before  payment  of  the  pre- 
mium. Not  only  do  the  acts  and  words  of  the  parties,  at  this 
interview,  fail  to  furnish  such  affirmative  evidence,  but,  as  it 
appears  to  us,  they  exclude  such  an  inference.  Hoyt,  feeling 
too  unwell  to  attend  to  the  business  himself,  refers  Wells  to 
Mr.  Banks  to  do  it  for  him.  Wells  takes  the  policy  and 
leaves  the  house.  We  cannot  conceive  of  any  emphasis,  ges- 
ticulation, or  other  indication  in  the  appearance  and  inanner 
of  the  witness  upon  the  stand,  which  can  make  the  plaintiff's 
testimony  containing  this  statement,  convey  or  consist  with 
the  idea  that  the  parties  intended  or  understood  that  the  de- 
livery of  the  policy  was  nevertheless  complete  and  absolute, 
and  only  the  payment  of  the  premium  postponed.  The  tes- 
timony of  Wells  is  in  utter  denial  of  any  delivery,  or  any  ar- 
rangement about  going  to  Banks  for  the  premium ;  and  as- 
serts that  Hoyt  declined  to  take  the  poUcy.  We  can  dis- 
cover in  it  nothing  which  tends  to  support  the  plaintiff's 
case ;  and  the  utmost  effect  of  his  appearance  upon  the  stand 
would  be  to  discredit  his  statements  altogether.  Upon  these 
considerations,  the  court  are  clearly  of  opinion  that  the 
jury  were  not  warranted  by  the  testimony  in  returning  a 
verdict  for  the  plaintiff  upon  the  ground  of  a  delivery,  act- 
ual or  constructive,  of  the  policy ;   and  that  the  instructions 
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permitting  them  so  to  return  a  verdict  were,  for  that  rea- 
son, erroneously  given.  *  *  The  proposition  we  suppose 
to  be  substantially  this,  namely,  that  the  proffer  of  the 
policy  by  Wells,  he  being  fully  aware  of  the  condition  of 
health  in  which  Hoyt  then  was,  and  not  withdrawing  it  at 
that  interview  or  then  intending  to  withdraw  it,  remained 
an  open  and  continuing  proposal  to  contract  by  means  of 
that  policy,  which  entitled  the  plaintiff  to  accept  it  within  a 
reasonable  time,  and,  by  paying  or  tendering  the  premium, 
to  demand  the  policy;  and  that  such  payment  or  tender 
and  demand  would  be  equivalent  to  an  actual  delivery.  We 
cannot  so  hold  the  law  to  be.  There  being  previously  nego- 
tiations, but  no  contract,  and  no  purpose  to  contract  other- 
wise than  by  a  policy  made  and  delivered  upon  simultaneous 
payment  of  premium,  the  proffer  of  a"policy,  even  if  intended 
as  an  offer  which  was  to  continue  open  for  acceptance  within 
a  reasonable  time,  would  become  a  contract  only  by  accept- 
ance before  it  was  withdrawn.  And  it  might  be  withdrawn 
at  any  time  before  it  was  actually  accepted,  whether  the 
reasonable  time  had  elapsed  or  not.  One  party  is  not  bound 
by  such  a  proposal  until  the  other  is  bound  by  its  acceptance. 
The  return  of  the  policy  by  Wells  to  the  general  office  in 
Boston,  of  which  it  is  apparent  that  the  plaintiff  had  knowl- 
edge, was  evidence  of  such  a  withdmwal,  competent  at  least 
to  be  submitted  to  the  consideration  of  the  jury  upon  that 
question.  But,  further  than  that,  we  see  no  evidence  that 
the  offer  of  the  policy  by  Wells,  at  the  interview  in  Hoyt's 
house,  was  to  remain  open  for  acceptance  after  that  interview 
was  ended,  except  under  the  special  arrangement  for  doing 
the  business  with  Banks,  of  which  Mrs.  Hoyt  testifies ;  and 
that  arrangement  was  terminated  by  the  failure  of  Wells  to 
renew  the  offer  to  Banks.  In  the  absence  of  anything  in  the 
terms  or  mode  of  the  offer  to  indicate  that  it  contemplates 
a  future  acceptance,  the  presumption  is  that  it  tenninaifift 
with  the  interview  at  which  it  is  made.  In  the  aspect 
case  upon  which  it  was  submitted  to  the  jury,  we  thi 
the  instructions  in  regard  to  the  effect  of  a  tenc' 
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mium  in  Boston  to  vest  the  right  of  the  policy  in  the  plaintiff* 
were  not  correct." 

§  158.  In  Massachusetts,  where  the  law  with  reference  ta 
mutual  insurance  companies  is  administered  with  especial 
strictness,  it  is  held  ^  that  where  the  by-laws  of  such  a  com- 
pany  provided  that  before  the  policy  should  be  binding,  the 
insured  "  shall  pay  to  the  treasurer  or  agent  such  premium 
and  make  such  deposit  as  the  directors  shaU  determine,"  the 
company  is  not  rendered  liable  on  a  policy  executed  but  not 
delivered,  and  for  which  no  premium  has  been  paid,  though 
the  treasurer  had  promised  the  applicant  that,  if  anything- 
should  happen,  he  would  see  the  premium  paid,  or  would 
take  it  upon  himself  to  keep  the  policy  good,  the  court  con- 
sidering that  the  promise  of  the  treasurer  was  merely  his  per- 
sonal promise,  and  not  one  which  could  bind  the  company. 

§  159.  Incomplete  Contracts. — In  a  case  in  Minnesota,*  it 
appeared  that  on  the  receipt  of  an  application,  the  company 
transmitted  the  policy  to  the  agent  through  whom  the  appli- 
cation was  received,  with  instructions  not  to  deliver  it  until 
the  premium  was  paid.  The  agent  called  at  the  store  of  the 
assured,  who  was  absent  from  home,  and  had  left  his  busi- 
ness in  charge  of  his  minor  son,  and  showed  the  son  the 
policy,  telling  him  that  the  first  annual  premium  was  to  be 
paid,  part  in  cash  and  part  by  note.  At  his  request  the  son 
signed  the  note  in  the  name  of  his  father,  and  the  agent  took 
it  and  put  it  with  the  policy  in  an  envelope,  and,  when  the 
son  asked  for  the  policy,  told  him  he  would  keep  it  till  his 
father  "  got  home  and  would  wait  for  the  money  and  keep 
the  policy  good  until  then."  The  father  died  without  return- 
ing home.  On  this  state  of  facts  it  was  held,  that  no  cause 
of  action  was  shown ;  that  "  independent  of  the  policy,  there 
was  nothing  tending  to  show  any  acceptance  of  the  applica- 
tion or  any  agreement  to  insure,  and  that  while  there  were 

'  Bnffam  y.  Fayettt  Mut.  F.  Ins.  Co.  8  AUeD,  860.  To  same  effect,  Mulrey  y.  Shaw- 
mut  Mat  F.  Ids.  Co.  4  Allen,  116.  In  the  latter  case  there  had  been  no  actnal  delivery  of 
the  policy. 

'  Heiman  y.  Phcenix  Mat.  L.  Ins.  Co.  17  Minn.  163 ;  s.  c.  1  Ins.  Law  Joor.  415. 
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negotiations  there  was  no  contract  and  no  purpose  to 
contract,  otherwise  than  by  a  policy  made  and  deliv- 
ered upon  simultaneous  payment  of  the  premiums.  *  * 
That  the  statement  of  •  the  agent,  that  he  would  wait 
for  the  money  till  the  insured  returned,  and  would  keep 
the  policy  good  until  then,  coupled  with  a  refusal  to  de- 
liver it,  showed  that -it  was  his  intention  to  hold  the 
policy  until  the  actual  payment  of  the  premium,  and  not 
to  give  credit  for  the  *  cash  portion,  retaining  the  policy 
BS  a  deposit  as  the  property  of  the  assured."  The  words 
^^  keep  the  policy  good "  were  held  to  mean  that  he  would 
not  return  the  policy  to  the  company.  The  court  say, 
*^When  we  consider  that  all  that  was  said  and  done  at 
the  interview  between  Thompson  and  Isidor  Heiman,  was 
said  and  done  in  immediate  connection  with  Thompson's 
positive  refusal  to  deliver  the  policy,  we  think  there  is 
no  reasonable  construction  of  his  language  or  act  which 
will  justify  the  inference  that  though  he  refused  to  give 
effect  to  the  policy  by  manual  delivery,  he  intended,  or 
was  understood  to  intend,  that  he  would  hold  the  policy  as 
the  property  of  the  assured,  thereby  making  a  constructive 
delivery  of  it,  so  that  his  possession  would  be  the  assured's 
possession,  and  the  policy  be  as  good  to  her,  to  all  intents 
and  purposes,  as  if  he  had  made  manual  delivery  thereof. 
And  this  inference  is  still  more  unwarrantable  when  we  call 
to  mind  that  upon  the  testimony  introduced  by  plaintiff,  it 
appears  that  Thompson  was  instructed  not  to  deliver  policies 
until  the  premium  was  paid,  and  that  in  the  absence  of  clear 
affirmative  evidence  to  the  contrary,  he  is  not  to  be  presumed 
to  have  disobeyed  his  instructions  and  violated  his  obligation 
to  his  principal." 

In  an  unreported  case,^  the  application  was  received  from 
-a  local  agent,  through  a  general  agent,  and  a  policy  prepared 
and  forwarded  by  mail  to  the  general  agent.  It  was  in  the 
usual  form,  with  the  attestation  clause  reciting  that  it  was 

^ —       ■  —I— —     •  ■    ■■  ■  ■      ■     ■         — »i«ii .—    I         ■■■■■■■        ■  ■  ■■    — 

»  Dodge  ▼.  Mat.  L.  Ins.  Co.  U.  S.  C.  C.  Ky.  MSS 
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"signed  and  delivered."  Before  its  receipt  by  the  general 
agent,  lie  had  learned  that  the  applicant  had  been  taken  ill, 
and  he  retained  the  policy  over  a  month,  when  he  forwarded 
it  to  the  local  agent,  who  received  it  a  few  hours  after  the 
applicant  died.  The  money  to  pay  the  first  premium  had 
after  the  application  been  placed  in  the  hands  of  a  third 
party,  and  the  local  agent  notified.  •  It  was  held  that  there 
was  no  binding  contract,  because  the  applicant  nndei'stood 
that  he  must  pay  the  premium  before  he  was  insured,  and 
the  company  had  a  right  to  decline  the  risk  at  any  time  be- 
fore receiving  the  premium  or  actually  delivering  the  policy. 

Where  a  broker  was  employed  to  efltect  insurance,  and  he 
applied  to  the  company,  who  delivered  to  him  first  a  "  bind- 
ing receipt,"  and  afterward  the  policy,  which  contained  a 
provision  that  no  insurance  was  to  be  considered  in  force  un- 
til the  premium  was  actually  paid,  and  the  broker  showed 
the  policy  to  his  principal,  but  it  was  left  in  the  broker's 
hands,  the  applicant  stating  that  it  was  not  convenient  to  pay 
the  money,  but  that  if  he  was  not  safe,  he  would  get  the 
money,  and  the  broker  replying  that  he  would  be  safe  for 
thirty  days,  it  was  held,^  that  there  was  no  completed 
contract. 

Where  the  company  transmitted  a  policy  issued  upon  a 
written  application  to  its  agent,  who  had  general  instructions 
to  deliver  policies  only  in  cases  where,  at  their  reception,  the 
applicant  was  in  good  health,  and  it  appeared  that  on  Octo- 
ber 13,  after  the  application  was  forwarded,  the  insured  was 
taken  dangerously  ill,  and  remained  in  that  condition  when 
the  policy  was  received  by  the  agent  on  October  25 ;  and,  in 
consequence,  the  agent  refused  to  deliver  it,  though  delivery 
was  demanded  and  the  premium  tendered,  it  was  held  *  that 
there  was  no  contract ;  that  the  application  being  only  a  pro- 
posal, the  company  could  accept  or  refuse  it,  or  accept  it  upon 
conditions,  and  that  the  instructions  not  to  deliver  unless  the 

■  I  ■  ■       ■■■■■■     ■  II  ■  ■■■■■■■■     ■     I   ■■  —    —  —■■■   ■    ■  ■  —  ■  ■  -  —  -  I  ^ 

'  Marland  y.  Royal  (F.)  Ins.  Co.  '71  Peno.  398.    The  broker  is  spoken  of  by  the  Court 
as  the  mutual  agent  of  the  parties. 

'  Schwarz  y.  Germania  L.  Ins.  Co.  18  Minn.  448 ;  s.  c.  2  Ins.  Law  Jour.  449. 
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party  was  in  good  health,  constituted  a  valid  condition  to  the 
acceptance  by  the  company  of  the  proposal.  Where  the 
policy  provided  that  it  should  not  be  binding  until  the  first 
premium  was  paid,  and  it  was  claimed  to  have  been  paid  by 
a  personal  arrangement  for  credit  made  with  a  sub-agent, 
who  had  no  authority  to  make  any  such  agreement,  and  the 
policy  had  never  been  delivered,  it  was  held^  that  there  was 
no  binding  contract.  Where  the  policy  provided  that  it  was 
"  not  to  be  valid  until  countersigned  by  the  agent,"  at  a  des- 
ignated place,  and  it  was  never  so  countersigned,  though  de- 
livered by  an  unauthorized  person,  the  company  was  held 
not  to  be  liable.  * 

Where  the  assured  has  not  received  the  policy,  the  bur- 
den is  on  him  to  show  that  there  was  an  intention  to  have 
the  contract  considered  complete  and  binding  without  a  de- 
livery of  the  policy,  and  if  there  has  been  no  payment  of  the 
premium  the  contract  is  prima  facie  incomplete.* 

§  160.  Equity  Enforces  Terbal  Contracts. — ^Where  a  verbal 
contract  for  insurance  has  been  made,  equity  will,  if  a  loss 
has  not  occurred,  enforce  the  delivery  of  a  policy,*  and  if  a 
loss  has  occurred,  will  enforce  the  payment  of  the  sum  in- 
sured.^ And  such  insurance  made  without  the  issue  of  a 
policy  will,  in  the  absence  of  evidence  to  the  contrary,  be 
regarded  as  made  on  the  terms  and  subject  to  the  conditions 
contained  in  the  ordinary  forms  used  by  the  company,  where 
it  is  apparent  that  the  parties  assumed  that  it  would  if 
issued  contain  such  conditions  as  are  contained  in  policies.*  It 

'  Contioental  L.  Iqs.  Co.  t.  Willetts,  24  Mich.  268. 

*  Lynn  y.  Bnrgojne,  18  B.  Mon.  400. 

*  Heiman  y.  PhoenU  Mat.  L.  Ins.  Ca.  17  Minn.  158;  s.  c.  1  Ina.  Law  Jonr.  415. 

*  Carpenter  y.  Mat.  Safety  (F.)  Ins.  Co.  4  Sand.  Ch.  408;  Callaghan  y.  Atlantic  (M.) 
Ins.  Co.  1  Edw.  64 ;  Bnnten  y.  Orient  Mut  (M.)  Ins.  Co.  8  Bosw.  448 ;  s.  c.  2  Keyes,  667 ; 
Union  Mut.  Ins.  Co.  y.  Comm.  Mut.  Ins.  Co.  2  Curt  C.  C.  524;  s.  c.  19  How.  U.  S.  818; 
Kentucky  Mut  Ins.  Co.  y.  Jenks,  6  Ind.  96 ;  Rockwell  y.  Hartford  F.  Ins.  Co.  4  Abb. 
179;  Tayloe  y.  Mut  F.  Ins.  Co.  9  How.  IT.  S.  890;  Whitaker  y.  Farmer's  Union  (F.)  Ins. 
Co.  29  Barb.  812 ;  Post  y.  iEtna  (F.)  Ins.  Co.  48  Barb.  851 ;  St.  Louis  Mut  L.  Ins.  Co. 
y.  Kennedy,  6  Bush,  450;  McCran  y.  i£tna  (F.)  Ins.  Co.  3  Ins.  Law  Jour.  169. 

»  Rockwell  y.  Hartford  F.  Ins.  Co.  4  Abb.  179 ;  Rhodes  y.  Railway  Pass.  Ins,  Co.  5 
Lans.  71,  and  cases  cited  under  last  note. 

*  Eureka  (F.)  Ins.  Co.  y.  Robinson,  56  Penn.  256 ;  Home  Ins.  Co.  y,  Fayorite,  46  HI, 
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has  been  said  that  after  all  the  terms  have  been  agreed  upon 
and  a  policy  prepared,  if  it  is  withheld,  trover  will  lie 
against  the  insurer  for  the  policy.^  Where  a  policy,  having 
been  delivered,  was  returned  for  correction,  but  instead  of 
that  was  destroyed  by  the  agent  of  the  company,  it  was 
held  that  equity  would  enforce  the  contract* 

§  161.  Dellyery  Is  Presumptiye  Proof  of  Completed  Contract. 

— Cases  in  which  the  policy  has  passed  into  hands  of  the  as- 
sured, arise  chiefly  where  it  has  been  sent  or  handed  to  him, 
and  it  is  claimed,  on  the  one  hand,  that  the  delivery  was  ab- 
solute, with  an  intention  to  make  the  contract  binding  from 
that  time,  and  on  the  other  hand,  that  it  was  so  delivered 
under  an  express  or  implied  condition,  that  it  was  not  to  be 
binding  imtil  some  act  was  done,  usually  the  payment  of  the 
first  premium.  The  question  in  these  cases  is,  as  to  what  the 
facts  were.  Though  the  policy  contains  a  provision  that  it 
i^  not  to  be  binding,  until  the  actual  payment  of  the  fii-st 
premium,  it  is  held  that  that  condition  may  be  waived,  and 
that  an  agent,  to  whom  the  policy  is  sent  for  delivery,  has 
authority  to  make  such  waiver.  If  the  assured  has  obtained 
possession  of  the  policy,  there  is  a  prima  fdcie  presumption 
that  it  was  delivered  to  him,  as  the  evidence  of  a  binding 
contract  unconditionally  concluded.  All  that  he  has  to  do  at 
the  outset,  in  an  action  on  the  policy,  is  to  produce  it.  But 
the  company  is  at  liberty  to  show  the  circumstances  under 
which  the  policy  was  delivered  to  him,  so  as  to  rebut  the  pre- 
sumption, and  to  prove  that  there  never  was  a  binding  con- 
tract. The  principles,  governing  this  class  of  cases,  are  well 
exhibited  in  two  decisions  rendered  by  the  court  of  last  re- 
sort in  New  York.  In  one  of  them^  it  appeared  that  the 
agent  of  a  company  sent  policies  by  mail  to  the  applicant, 
with  a  statement,  that  the  premium  charged  was  higher  than 
usual,  and  adding :  "  Should  you  decline  the  policies,  please 

263.  In  the  latter  case,  a  receipt  was  given  which  referred  to  a  policy  which  both  parties 
knew  was  not  then  made  out,  such  being  the  custom  of  the  parties. 

*  Park  on  Ins.  4;  Marshall  on  Ins.  303.        '  Chase  v.  Wash.  Mat  Ins.  Co.  12  Barb.  695. 

*  Sheldon  y.  Atlantic  F.  <&  M.  Ins.  Co.  26  N.  Y.'460. 
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return  them  by  return  mail ;  if  you  retain  them,  please  send 
me  the  amount;"  and  the  applicant  retained  the  policies, 
but  did  not  send  the  premiums.  It  was  held  that,  though 
the  policies  contained  a  provision  that  they  were  not  to  be 
binding  until  the  actual  payment  of  the  premiums,  this  con- 
dition was  waived,  and  the  policies  became  effectual  upon  the 
assured  retaining  them,  and  thereby  accepting  them,  or  at  all 
events,  that  the  question,  whether  this  was  so,  should  have 
been  submitted  to  the  jury.  At  the  time  of  the  application 
the  plaintiff  had  offered  to  pay  the  premium,  but  he  had  been 
told  he  might  bring  it  in  subsequently,  or  they  would  send 
for  it.  On  this  state  of  facts,  the  court  say  that,  the  agent's 
letter  "  was  a  proposal  to  Godfrey,  to  make  the  insurance  by 
the  delivery  and  retention  of  the  policy.  It  involved  a 
waiver  of  the  prepayment  of  the  premium,  and  some  credit 
for  it,  more  or  less.  K  his  proposition  was  accepted,  the  in- 
surance became  effected  at  once,  and  the  premium  was  to  be 
paid  afterwards.  The  terms  of  his  proposal  were,  that  if  the 
insurance  was  declined,  the  policy  was  to  be  returned  by  the 
next  mail.  If  not  so  returned,  it  was  accepted,  and  then 
Oodfrey  was  requested  to  send  or  pay  the  premium.  This, 
however,  is  not  required  by  the  next  mail,  or  with  the  same 
promptness  as  is  demanded  in  his  answer  to  the  proposal  for 
insurance.  It  will  be  found  in  the  evidence  of  Godfrey,  that 
he  testified,  that  when  he  first  applied  at  Lewis's  office,  in  his 
absence,  and  offered  to  pay  the  premium,  he  was  told  by 
Snow,  that  he  could  pay  for  it  the  next  time  he  came  to 
Eome,  or,  if  they  wanted  it  sooner,  they  would  send  for 
it.  Lewis  testified  that  he  had  occasionally  issued  poli- 
cies without  demanding  the  premium,  or  sent  them,  as  he 
did  this  one.  There  was  nothing  in  the  conduct  of  Lewis 
to  indicate  that  he  did  not  suppose,  after  Godfrey  retained 
the  policy,  that  the  contract  of  insurance  was  made,  and 
the  premium  due  whenever  he  chose  to  call  for  it.  If  the 
company  had  sued  Godfrey  for  the  premium,  his  retention  of 
the  policy  would  have  been  strong,  and  probably  conclusive 
evidence,  of  his  acceptance  of  the  proposal  of  their  agent. 
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and  neither  the  receipt  contained  in  the  policy,  nor  his  omis- 
sion to  reply  to  the  letter  of  Lewis,  would  have  prevented 
their  recovery.  My  conclusion  upon  the  whole  transaction 
is,  that  there  was  a  full  waiver  of  the  previous  payment  of 
the  insurance  premium  by  the  defendant's  agent,  and  that 
there  was  needed  only  the  acceptance  or  consent  of  the  party 
desiring  insurance,  to  make  the  contract  of  insurance  com- 
plete. The  evidence  which  has  been  adverted  to,  if  not  con- 
clusive to  show  such  a  consent  or  acceptance,  at  all  events 
was  sufficient  to  carry  that  question  to  the  jury.  My  own 
opinion  is,  that  the  proof  of  Godfrey's  acceptance  of  Lewis's 
proposal,  w^as  conclusive." 

In  the  subsequent  case  of  Wood  v.  Poughkeepsie  Mutual 
Insurance  Co.,^  an  agent,  who  had  formerly  procured  insur- 
ance for  the  plaintiff  in  other  companies  which  he  knew  was 
about  to  expire,  filled  up,  of  his  own  motion,  two  policies  in 
the  name  of  the  plaintiff,  in  a  company  for  which  he  con- 
tinued to  act  as  agent,  and  left  them  with  the  plaintiff's 
clerk,  during  his  absence  from  town,  on  condition  that  when 
he  came  home  he  should  pay  the  premium,  if  he  accepted^ 
and  return  the  policies  if  he  declined  them.  The  claim  on 
the  part  of  the  plaintiff  was,  that  by  retaining  the  policies 
he  accepted  them,  and  on  the  part  of  the  defendant,  that  by 
failing  to  pay  the  premium  he  declined  them.  A  messenger 
had  been  sent  three  times  for  the  premiums ;  once  the  plaint- 
iff was  out,  once  he  told  the  messenger  to  call  again,  and 
once  he  promised  to  call  and  see  the  agent.  Upon  this  state 
of  facts  the  court  say,  "  Boggs  was  a  general  agent  of  the 
company.  K  he  had  waived  the  condition  of  prepayment, 
the  insurers  would  have  been  bound  by  his  act,  though  it 
was  in  violation  of  their  private  instructions.  The  law  would 
have  implied  such  waiver,  if  the  policy  had  been  delivered 
by  the  agent  without  requiring  payment  of  the  premium^ 
and  had  been  accepted  by  the  plaintiff  as  a  complete  and 
executed  contract. .  The  company  would  have  been  held  to 
its  engagement,  and  the  assured  would  have  been  liable  for 

*  32  N.  Y.  619. 
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the  premium,  notwithstanding  the  acknowledgment  of  pay- 
ment on  the  face  of  the  paper.  But  there  was  no  such 
waiver,  either  by  the  agent  or  the  company ;  and  the  policy 
never  became  operative  as  a  binding  and  mutual  contract. 
It  is  true  that  it  was  complete  in  form,  and  that  it  was  found 
in  the  plaintiff's  possession;  but  the  presumption  in  his 
favor,  which  would  naturally  arise  from  these  facts,  was  re- 
pelled by  undisputed  proof  that  it  was  not  accepted  by  him 
as  a  concluded  agreement,  nor  delivered  as  such  by  Boggs. 
The  appellant  made  no  appUcation  for  insurance,  either  to 
the  agent  or  the  company.  Boggs  *  *  filled  out  the  policy 
in  question,  with  another  of  a  similar  character,  and,  in  the 
absence  of  Mr.  Wood,  left  them  with  a  clerk  in  his  store,  on 
the  condition  that  when  the  plaintiff  came  to  town,  the 
premium  should  be  paid  if  he  accepted  them,  or  the  policies 
returned  if  he  declined  them.  When  Wood  came,  he  did 
neither.  The  agent  sent  his  clerk  three  times,  with  instruct- 
ions to  call  for  the  premium  or  the  policies.  The  first  time^ 
Wood  was  not  in.  The  next  time,  he  deferred  an  answer, 
telling  the  messenger  to  call  again.  On  the  last  occasion, 
which  was  the  day  before  the  fire,  he,  at  first,  directed  his 
clerk  to  draw  a  check  for  the  amount  of  the  premium,  but 
subsequently  countermanded  the  order,  and  said  he  would 
caU  and  see  Boggs,  in  reference  to  a  loss  he  had  sustained  on 
other  property,  as  to  which  he  made  some  complaint.  He 
was  sworn  on  the  trial  as  a  witness  in  his  own  behalf.  He 
proved  no  acceptance  of  the  policy  by  himself,  and  no  waiver 
of  the  condition  by  the  agent ;  but  he  testified,  in  substance, 
that  he  intended  to  see  the  agent  the  day  previous  to  the 
fire,  and  should  have  done  so  if  he  had  not  forgotten  it.  It 
is  probable,  from  all  the  circumstances,  that  his  purpose  was, 
in  the  end,  to  accept  the  policy,  and  pay  the  premium,  if  the 
other  matter  was  arranged  by  Boggs  to  his  satisfaction ;  but 
it  was  at  his  own  peril  that  he  held  the  question  open  for 
advisement.  The  papers  left  at  his  store  operated  as  mere 
proposals  to  insure.  So  long  as  they  were  unaccepted,  they 
had  no  subsisting  force.    The  company,  as  yet,  had  no  right 
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of  action  for  the  premium,  and  he  had  no  claim  to  indem- 
nity in  case  of  loss.  The  acknowledgment  of  payment  in 
the  policy,  like  the  instrument  itself,  was  provisional,  and 
designed  to  take  effect  when  he  signified  his  acceptance  by 
sending  the  premium.  Such  an  acknowledgment  does  not 
operate  as  an  estoppel,  but  merely  as  evidence  of  payment ; 
and  in  this  case,  it  is  abundantly  proved  that  no  such  pay- 
ment was  made.  The  company  waived  nothing,  even  if  the 
instrument  be  regarded  as  operative ;  for  it  contained  a  stip- 
ulation, that  until  the  payment  of  the  premium,  the  insurers 
should  not  be  bound  by  their  undertaking.  There  was  no 
waiver  by  the  agent  of  this  proviso.  On  leaving  the  policy 
with  the  plaintiff's  clerk,  he  made  it  an  express  condition 
that  the  premium  should  be  paid  or  the  policy  returned ;  and- 
all  that  he  afterwards  did,  was  to  insist  on  the  performance 
of  this  condition.  It  is  claimed  that  the  right  of  the  plaint- 
iff to  recover  is  sustained  by  the  judgment  of  this  court,  in 
the  case  of  Sheldon  v.  The  Atlantic  Insurance  Co.  We  do 
not  so  understand  the  effect  of  that  decision.  The  policy 
there,  was  applied  for  by  one  Godfrey,  at  the  office  of 
Lewis,  the  general  agent .  of  the  company,  at  Rome.  He 
left  the  application  with  Snow,  an  agent  in  the  same  office, 
who  acted  in  the  place  of  Lewis  in  his  absence.  Godfrey 
offered  prepayment  of  the  premium,  but  Snow  declined  to 
receive  it,  stating  that  they  would  send  for  it,  or  he  might 
bring  it  in  at  some  future  time.  Four  days  afterward,  Lewis, 
the  general  agent,  inclosed  this,  with  another  policy,  in  a 
letter  to  Godfrey,  notifying  him  that  the  company  had  in- 
creased their  rates  of  insurance,  and  concluding  as  follows : 
*  Should  you  decline  the  policies,  please  return  them  by  mail ; 
if  you  retain  them,  please  send  me  the  amount,  $29  60.' 
There  was  no  intimation  in  the  letter  that  the  waiver  of  the 
prepayment  by  Snow  was  revoked ;  and  the  court  construed 
the  requirement  of  an  answer,  by  return  mail,  as  applicable 
only  to  the  case  of  his  reftising  to  accept  the  insurance  for 
which  he  had  formally  applied.  The  subsequent  action  of 
Lewis  favored  this  construction.     In  a  letter  written  to  God- 
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frey,  some  tliree  months  afterwards,  and  subsequent  to  the 
biuning  of  the  property,  he  threatened  to  cancel  the  policy^ 
unless  the  premium  was  paid ;  thus  recognizing  it  as  then  in 
force,  though  subject  to  future  rescission.  It  would  neither 
be  safe,  nor  just^  to  extend  the  doctrine  of  that  case  to  one 
like  this,  where  the  claim  of  waiver  rests  on  mere  implication, 
fix)m  the  appropriation  of  the  policy  by  the  plaintiff,  in  dis- 
r^ard  of  the  condition,  and  this,  without  the  consent  of  the 
company,  or  of  any  one  acting  in  its  behalf."  ^ 

§  162.  In  an  unreported  case  in  New  York,*  the  insured 
had  obtained  possession  of  a  policy  for  the  purpose  of  show- 
ing it  to  his  wife,  in  whose  favor  it  was,  and  who  was  to  fur- 
nish the  money  to  pay  the  premium ;  he  never  returned  it, 
though  often  called  upon  to  do  so  or  to  pay  the  premium, 
and  he  died  with  it  in  his  possession.  In  an  action  brought 
by  the  wife,  the  court  held  that  the  delivery,  having  been 
conditional,  and  the  condition  never  complied  with,  there 
was  no  binding  contract. 

§  163.  The  rule  to  be  drawn  from  these  and  other  cases 
is  clearly  this.  Where  the  facts,  connected  with  the  delivery 
of  the  policy,  show  that  the  insured  is  called  upon  to  niiani- 
fest  by  some  act  that  he  accepts  the  policy,  it  wiU  not  be 
binding  without  proof  of  some  such  act ;  mere  silence  will 
not  suffice.  If  the  payment  of  the  premium  is  the  act  he  is 
called  upon  to  perform,  he  must  do  that  act.  If  payment  is 
waived,  he  must  do  some  other  affirmative  act  of  acceptance. 
But  jf  he  is  in  substance  told  that  he  will  be  considered  as 
accepting  the  policy,  unless  he  refuses  to  do  so,  mere  silence 
will  be  sufficient  evidence  of  acceptance.  Physical  delivery 
is,  however,  'prima  fade  evidence  of  a  binding  contract. 
Payment  with  delivery  is  nearly  conclusive  evidence  of  such 
contract.  Payment  without  delivery  is  ambiguous.  If  made 
at  the  time  of  the  application,  it  is  of  little  weight  except  as 
throwing  light  on  subsequent  acts. 

'  See  as  to  delivery,  De  Camp  v,  N.  J.  Mut  L.  Ina.  Co.  3  Ins.  Law  Jour.  89,  U.  S.  C. 
C.  South.  Dist.  of  N.  Y. 

*  Fraoce  t.  Am.  Pop.  L.  Ins.  Co.  Supreme  Court,  Steuben  County,  Jan.  1871,  Jamea 
C.  Smith,  J. 
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§  164.  Cases  of  Conditional  Deliyery. — Similar  cases  to 
those  already  cited  have  occurred  in  several  of  the  other 
States,  though  the  application  of  the  rule  has  perhaps  not 
always  been  consistent.  In  a  Pennsylvania  case,^  it  appeared 
that  Dr.  Myers,  in  November,  took  a  risk  on  his  life,  and 
paid  the  first  semi-annual  premium.  Before  the  expiration 
of  the  period  for  which  the  premium  had  been  paid,  he  con- 
cluded to  increase  the  risk,  and  to  this  end  applied  to  agents 
of  the  defendants  at  Pittsburg,  for  a  seven  years'  policy  for 
$5,000.  The  terms  were  agreed  on  between  the  agents  and 
Dr.  Myers.  The  annual  premium  was  to  be  $101  (including 
the  price  of  a  new  policy),  one-half  in  cash,  and  the  other 
half  in  a  premium  note  at  twelve  months,  with  interest. 
The  old  policy  was  to  be  surrendered  when  the  new  one  was 
issued,  and  one-half  of  the  amount  of  the  first  year's  premium, 
deducting  what  was  supposed  to  be  the  pro  rata  share  of  the 
premium  for  the  unexpired  term  of  the  old  policy,  was  paid 
at  that  time  in  cash  by  Dr.  Myers,  and  his  note  at  twelve 
months,  with  interest,  given  for  the  residue.  The  application 
was  to  be  approved  by  defendants  and  the  risk  then  commence. 
On  the  2 2d  March,  Dr.  Myers  was  notified  by  the  agents 
that  the  rules  of  the  company  required  a  je-examination  by 
a  physician,  and  they  transmitted  to  him  a  blank  for  that 
purpose.  This  re-examination  was  had  and  sent  to  defendants. 
On  the  4th  April,  the  policy  on  which  this  suit  was  brought 
was  sent  by  defendants  to  the  agents,  and  they,  without  coun- 
tersigning it,  as  required  by  the  policy,  forwarded  it  to  Dr. 
Myers,  at  Cincinnati.  He  was  informed  by  them  at  the  same 
time,  that  they  had  "  made  an  error  in  the  terms  of  a  seven 
year  policy,  which  requires  the  whole  of  the  premium  to  be 
paid  in  cash ;"  and  that  if  he  did  not  wish  to  comply  with 
these  terms  he  should  return  the  policy.  The  premium  was 
payable  semi-annually.  In  the  letter  of  the  agents  they  said  : 
"  Your  first  payment  is  $49.75,  April  4th,  from  which  is  to 
be  deducted  one  month's  upon  your  former  policy,  or  one- 
sixth  of  your  payment  upon  said  policy,  which  is  $3.32^, 

^  Myers  y.  Keystone  Mut  L.  Ins.  Co.  27  Peim.  268. 
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leaving  for  your  firat  payment,  $46.42^,  upon  which  you  have 
paid  us  $43.85.  The  balance  yet  due  us  on  first  payment 
is  $2.57i.  If  you  can  conveniently  retain  this  policy,  you 
will  please  mail  the  fonner  one  to  us  for  the  reasons  above 
stated.  Cash  policies  are  the  most  profitable,  and  if  you 
will  consider  the  matter  you  will  agree  with  us ;  yet.  Doctor, 
do  not  hesitate  to  return  this  policy  if  you  do  not  wish  to 
comply  with  the  requirements  of  the  seven  year  rates  or 
rules,  and  we  will  refund  to  you  the  amount  paid  us.  But 
we  hope  you  will  retain  this  policy."  No  reply  was  ever  re- 
ceived from  Dr.  Meyers.  He  did  not  pay  the  balance,  $2.57^, 
nor  did  it  appear  that  he  returned  the  first  policy,  although  it 
was  in  evidence  that  search  had  been  made  among  his  papers 
after  death,  and  that  it  could  not  be  found.  He  retained 
the  second  policy,  and  immediately  before  his  death,  handed 
it  to  his  executor,  as  of  importance  to  his  wife.  He  died  in 
August,  The  court  say :  "  Was  there  a  final  delivery  ?  Here 
we  must  refer  to  the  letter  accompanying  the  policy.  It  shows 
that  the  company  had  not  accepted  the  terms  which  had  been 
arranged  between  Myers  and  the  agents,  but  had  prepared  a 
policy  on  different  terms.  Of  course,  therefore,  Myers  had 
as  yet  made  no  contract.  His  proposal  was  not  accepted, 
but  another  proposal  in  the  shape  of  a  new  policy  was  sent 
to  him,  and  his  acceptance  x)f  this  proposal,  according  to  its 
terms,  was  essential  in  order  to  give  it  the  character  of  a 
contract.  He  was  told  in  a  letter  that  the  new  terms  ^  re- 
quire the  whole  of  the  premium  to  be  paid  in  cash,  which  if 
you  don't  wish  to  comply  with,  you  can  return  this  policy, 
and  we  will  return  to  you  the  amount  paid  us  with  your 
notes :'  and  he  was  further  informed  that  there  was  *  a  balance 
yet  due  on  the  first  payment,  of  $2.57^.'  This,  therefore, 
was  very  plainly  a  conditional,  and  not  final,  delivery;  a 
proposal  and  not  a  contract.  It  was  to  be  a  final  delivery 
as  a  contract  if  Myers  agreed  to  it,  accepted  the  new  terms, 
returned  the  old  policy,  and  paid  the  balance ;  and  we  have 
no  evidence  that  he  did  either,  except  by  his  retention  of  the 
new  policy,  which  certainly  is  no  evidence  of  the  return  of 
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the  old  one,  or  of  the  payment  of  the  balance,  and  cannot 
possibly  be  called  an  acceptance  so  long  as  any  single  thing 
remained  open  for  dispute  or  treaty,  or  anything  to  be  done 
remained  undone." 

In  a  Missouri  case,^  a  policy  was  sent  to  the  assured  with 
a  premium  note,  which  was  to  be  signed  by  himself  and  a 
responsible  indorser,  and  it  was  understood  that  until  the 
note  was  returned,  the  policy  did  not  take  eflfect.  The  com- 
pany was  held  not  liable  upon  a  loss  occurring  before  the 
note  was  so  signed  and  indorsed. 

Where  a  policy  was  expressed  to  be  for  one  year  from  its 
date,  and  provided  that  it  was  in  consideration  of  a  premium 
"to  be  actually  paid  to  this  company  within  fifteen  days 
from  that  date,"  but  there  was  a  condition  that  the  company 
was  not  to  be  liable  "  until  the  premium  therefor  is  actually 
paid,"  and  a  loss  occurred  within  the  fifteen  days,  but  before 
the  premium  was  paid,  and  the  premium  was  tendered  after 
the  loss  and  within  the  fifteen  days,  it  was  held  *  that,  though 
the  policy  was  delivered,  it  had  not  attached,  for  actual  pay- 
ment was  a  condition  precedent  to  the  attaching  of  the  policy^ 
and  the  property  having  been  destroyed  within  the  time 
limited,  but  before  the  tender,  there  was  nothing  upon  which 
the  risk  could  attach. 

In  a  recent  case,  the  deceased  made  application  to  the  part- 
ner* of  the  agent  of  a  company  for  an  accident  policy  for  a  year^ 
and  the  partner  subsequently  sent  him  a  policy  which  the  agent 
had  previously  countersigned  in  blank.  The  premium  was 
not  paid,  though  the  policy  contained  a  provision  that  it  was 
not  "valid  until  the  premium  is  actually  paid."  About 
three  weeks  after  the  application,  the  agent  having  returned, 
met  the  applicant  .casually,  and  told  him  he  had  an  item  on 
his  book  against  him ;  the  applicant  stated  that  he  was  afraid 
he  made  a  mistake  in  stating  his  age,  and  promised  to  call  and 
see  it.  The  agent  called  his  attention  to  the  fact  that  the 
policy  was  not  valid  until  the  premium  was  paid,  and  he 

*  Bidwell  V.  St.  LouIb  Floating  Dock  4  (F.)  Ins.  Co.  40  Ma  42. 

•  Bradley  v.  Potomac  (F.)  Ina.  Co.  32  Md.  lOa 
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said  lie  understood  it.  Two  days  later,  he  called,  corrected 
his  application,  and  promised  to  pay  the  next  day.  Nine 
days  later  he  wrote  to  the  agent  that  he  would  find  the  pre- 
mium at  the  post  office  of  an  adjoining  town.  The  agent 
called  twice,  but  found  no  letter,  and  a  few  days  later  the 
applicant  was  killed.  In  his  monthly  report  to  the  company, 
forwarded  after  the  death,  the  agent  charged  himself  with 
and  paid  the  amount  of  the  premium,  but  stated  the  facts, 
and  the  company  at  once  returned  the  report  and  check. 
The  agent  denied  that  he  gave  the  applicant  credit  for  the 
premium,  and  said  he  never  did  so  unless  there  was  an  agree- 
ment that  he  should  become  personally  liable  to  the  company, 
which  did  not  exist  in  this  case.  At  the  trial  the  plaintiff 
was  nonsuited,  but  on  appeal  it  wais  held  ^  that  the  question, 
whether  there  was  an  intention  to  give  credit,  should  have 
been  left  to  the  jury. 

§  1 65.  Cases  where  I>ellT6ry  and  Contract  Held  Completed. 

—In  Ewing  v.  Piedmont  &  Arlington  Insurance  Co.®  there 
was  an  agreement  known  to  the  company  that  a  large  portion 
of  the  first  premium  should  be  paid  in  advertising,  but  when 
the  policy  was  presented  and  the  cash  portion  demanded, 
payment  was  refused  because  it  was  claimed  that  all  of  the 
premimn  was  to  be  paid  in  advertising.  It  was  then  agreed 
by  the  agent  that  time  should  be  given  in  which  to  pay. 
While  matters  were  in  this  situation  the  applicant  was  taken 
ill,  and  a  friend  called  at  the  office  of  the  local  agent  and 
paid  the  balance  of  the  premium  to  one  occupying  the 
same  office,  and  who  undertook  to  act  for  the  agent,  and  gave 
a  receipt  for  the  money.  The  substitute  then  went  to  the 
local  agent,  asking  that  the  policy  be  forwarded,  which  he 
did,  countersigning  it  the  day  he  forwarded  it,  which  was 
after  the  death  of  the  applicant.  It  was  held  that  if  the  jury 
found  that  the  local  agent  had  ratified  the  acts  of  his  sub- 

'  Kidder  v.  Traveler's  Ins.  Ca  N.  T.  Supreme  Ct.  6  Alb.  Law  Jour.  127. 
•  U.  S.  Circuit,  North.  Dist.  of  Mo.  Nov,  ISTS. 

17 
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stitute,  the  company  were  bound  by  the  delivery,  and  were 
liable  on  the  policy. 

In  a  New  York  case/  Thompson  and  Dix  were  appointed, 
in  October  1868,  the  agents  of  the  defendants  at  Glens  Falla 
At  the  time  of  their  appointment,  the  general  agent  of  the 
defendants  suggested  to  Thompson  that  he  should  insure  his 
life ;  and  an  application  was  made  out  and  forwarded.  On 
Oct,  24,  a  policy  was  returned  by  mail  to  the  agents. 
Thompson  himself  took  it  from  the  mail  and  delivered  it  to 
his  wife,  telling  her  he  had  paid  the  premium.  He  was 
taken  sick  the  next  day,  and  died  on  November  5.  On  that 
day  the  defendants  telegraphed  not  to  deliver  the  policy. 
At  the  time  the  general  agent  suggested  the  taking  out  of  a 
policy,  he  borrowed  some  money  of  the  agents  for  his  travel- 
ling expenses.  It  was  claimed  that  this  loan  was  to  be  repaid 
by  the  premiums  thereafter  collected,  but  there  was  no 
special  reference  to  Thompson's  premium,  and  the  company 
had  no  knowledge  that  the  loan  was  made.  After  the  death, 
the  surviving  agent,  who  was  one  of  the  witnesses  who 
proved  the  delivery  of  the  policy  to  the  plaintiflT,  reported 
to  the  company  that  it  was  still  on  hand  and  the  premium 
unpaid,  but  in  February  following  he  reported  the  premium 
as  having  been  paid  on  Oct.  20,  and  sent  a  check  for  it,  which 
the  company  returned.  The  company  denied  that  there  had 
been  any  delivery  of  the  policy,  and  claimed  that  no  pre- 
mium was  paid ;  that  the  loan  to  the  general  agent  did  not 
bind  the  company,  and  that  though  the  agent  might  per- 
haps have  bound  the  company  by  a  deliveiy  of  a  policy  to 
a  third  party  without  the  payment  of  premium,  still,  a  de- 
livery by  the  agent  to  his  wife  could  have  no  such  effect ;  but 
the  court  overruled  the  defence,  and  held  the  company  liable, 
on  the  ground  that  there  was  evidence  from  which  a  jury 
could  infer  that  the  advance  of  the  money  was  "  not  a  loan 
to  C.  F.  Thompson  on  his  individual  credit,  but  an  advance  by 
the  sub-agent  to  the  general  agent  as  such,  on  account  of  the 
premiums  which  the  former  expected  to  collect  for  the  defend- 

"  Thompson  v.  Am.  Tont.  L.  A  Sav.  Ins.  Co.  46  N.  Y.  674. 
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ant,  inclading  the  premium  which  would  become  payable  on 
his  wife's  policy,  in  case  the  company  should  accept  the  ap- 
plication cotemporaneously  made  for  that  policy,"  and  that 
the  acceptance  by  the  wife  of  the  policy  procured  by  her 
husband  without  her  previous  authority,  was  a  sufficient 
adoption  of  his  act. 

In  one  case  an  agent  authorized  to  receive  applications 
delivered  a  "  binding  receipt,"  by  which  it  was  agreed  that 
the  first  premium  had  been  paid,  and  that  he  was  to  be 
"  insured  from  the  date  of  that  receipt,  in  accordance  with 
the  policies  of  said  company,  the  policy  to  be  delivered  when 
issued,  and  the  amount,  the  receipt  whereof  is  acknowledged, 
to  be  repaid  to  him  in  the  event  of  said  application  being 
declined  by  the  company."  The  cash  portion  of  the  premium 
($160)  was  paid  by  an  agreement  on  the  part  of  the  agent  to 
satisfy  the  company  therefor,  he  being  indebted  to  Negland, 
the  applicant.  For  the  balance,  it  is  claimed,  a  note  was 
given.  The  agent  failed  to  comply  with  this  contract.  The 
application  was  received  by  Conklin,  the  general  agent, 
about  two  months  after  its  date,  and  forwarded  to  the  princi- 
pal office.  On  the  same  day  he  wrote  to  Negland  that  the 
agent  had  ceased  to  be  in  the  employ  of  the  company.  A 
few  days  later,  Negland  wrote  to  another  agent,  forwarding 
the  "  binding  receipt,"  claiming  that  he  had  paid  one-half  of 
the  premium  and  executed  his  note  for  the  balance,  and 
asking  that,  in  case  the  company  did  not  intend  to  ratify 
the  contract  of  insurance,  his  money  be  refunded  and  his 
note  returned.  This  letter  was  forwarded  to  the  general 
agent  to  whom  Negland  soon  afterward  wrote  to  the  same 
eflfect.  The  latter  answered  regretting  the  complications 
growing  out  of  the  contract  of  the  original  agent,  and 
proposing  to  deliver  the  policy  if  Negland  would  pay 
$82,  and  execute  a  new  note  in  lieu  of  the  one  the  agent 
had  failed  to  deliver.  This  was  accepted  by  Negland,  and 
the  policy  was  delivered,  soon  after  which  he  died.  On  this 
state  of  facts  the  company  was  held  liable.^ 

'  Miea.  Valley  L.  Ins.  Co.  y.  Negland,  Ky.  Ct.  of  Appeals,  1  Am.  Law  Rec.  V&S. 
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§  166.  Where  the  agent  received  from  the  company  a 
policy  on  his  own  property  and  charged  himself  in  his 
account  with  the  premium,  in  accordance  with  his  general 
instructions,  it  was  held  binding.^  Where  two  companies 
were  in  the  habit  of  reassuring  each  other,  and  by  the  course 
of  business  as  any  premium  came  due  from  one  company  to 
the  other  a  receipt  was  given,  and  in  periodical  settlements 
a  balance  was  struck  which  was  paid,  it  was  held  that  the 
premium  was  paid  at  the  time  the  receipt  was  given.*  Where 
credit  is  given  to  the  general  agent,  and  the  amount  is  charged 
to  him  by  the  company,  the  transaction  is  equivalent  to  pay- 
ment.* 

§  167.  Unconditional  Delivery  by  Agent  In  Tlolation  of 
Orders. — In  a  recent  case  in  the  Supreme  Court  of  the  United 
States,  the  agents  who  transmitted  the  application  received 
the  policy,  which  they  inclosed,  with  two  notes  for  the  credit 
portion  of  the  premium,  to  the  applicant,  who  signed  and  re- 
turned them  by  mail.  In  their  letter  inclosing  the  policy 
the  agents  said,  "  The  cash  payments  we  will  get  of  Scott 
when  the  proper  time  arrives."  They  subsequently  called 
upon  that  person  for  the  cash  premium,  but  he  refused  to  pay 
it  as  he  had  agreed  to  do,  and  the  agents  gave  notice  of  his 
refusal  to  the  applicant  for  the  policy,  and  requested  him  to 
make  the  payment.  He  acknowledged  the  receipt  of  their 
letter,  and  promised  to  procure  a  draft  for  the  amount,  and 
send  it  to  them  in  a  few  days,  but  he  did  not  send  the  draft, 
and  the  agents  wrote  him  again  informing  him  that  the  draft 
had  never  come  to  hand,  and  expressing  their  fears  that  if 
the  payment  was  not  made  soon  he  would  lose  his  policy, 
adding  that  the  payment  had  been  delayed  so  long  that  he 
would  have  to  add  interest  to  the  premium,  amounting  to 
one  dollar  and  thirty-four  cents.  Payment  being  still  neg- 
lected, and  the  agents  having  learned  from  Scott  that  the 
person  insured  was  "  quite  sick,"  they  informed  him  by  letter 

'  Lnngstrass  y.  German  (F.)  Ins.  Co.  48  Mo.  201. 

•  Prince  of  Wales  L.  4  Ed.  Ass.  Co.  v.  Harding,  1  E.  B.  «fe  E.  183. 

'  Brooklyn  L.  Ins.  Co.  y.  Miller,  12  Wall  285;  s.  c.  1  Ins.  Law  Jour.  195. 
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that  his  policy  was  forfeited,  and  inclosed  to  him  the  two 
notes  given  for  the  credit  portion  of  the  premium,  but  the 
letter  did  not  "  reach  his  home  "^  till  after  his  death.  The 
court  held  ^  that  the  company  was  liable ;  that  though  an 
agent  is  instructed  not  to  deliver  a  policy  without  receiving 
the  premium,  the  company  is  still  liable  if  he  delivers  it  in 
violation  of  his  instructions ;  that  where  the  policy  is  delivered 
without  requiring  payment,  the  presumption  is,  especially  if 
it  is  a  stock  company,  that  a  credit  was  intended,  and  where 
a  credit  is  intended  the  policy  is  valid  though  the  premium 
was  not  paid  at  the  time  the  policy  was  delivered ;  that  where 
premium  notes  are  given,  and  there  is  no  evidence  to  impeach 
the  honafdea  of  the  transaction,  the  company  must  be  held 
to  assume  a  reciprocal  obligation,  and  that  the  acts  detailed 
clearly  constituted  a  waiver  of  payment. 

In  Southern  Life  Insurance  Co.  v.  Booker,*  the  policy  was 
on  the  life  of  the  husband  of  the  plaintiff  in  her  favor.  The 
application  was  made  to  an  agent  in  New  Orleans,  and  the 
policy  was  forwarded  to  him.  By  the  terms  of  the  contract, 
three-fifths  of  the  first  premium  was  to  be  paid  in  cash,  and 
the  remainder  in  a  note  at  twelve  months  on  which  the  in- 
terest was  to  be  paid  in  advance.  The  agent  was*  instructed 
to  deliver  policies  only  upon  actual  payment,  and  the  appli- 
cation provided  that  the  policy  should  not  be  binding  until 
the  premium  had  been  received  by  the  company  or  its  author- 
ized agent.  The  agent,  however,  delivered  the  policy  with- 
out the  cash  payment,  taking  the  note  of  the  insured  for  it. 
After  this  he  ceased  to  act  for  the  company,  and  his  succes- 
sors drew  a  draft  on  the  insured  to  the  order  of  the  company 
for  the  amount  of  the  cash  premium,  which  he  accepted,  but 
did  not  pay  at  maturity ;  after  maturity,  however  it  was  sur- 
rendered and  the  insured  gave  a  note  for  the  amount,  pay- 
able two  years  later,  which  note  was  taken  by  the  authority 
of  the  company,  but  was  in  turn  not  paid,  though  frequently 
demanded.     On  issuing  the  policy,  the  company  reinsured  a 

'  Brooklyn  L.  Ins.  Co.  y.  Miller,  12  Wall.  289;  s.  c.  1  Ids.  Law  Jour.  195. 
*  Not  reported    Supreme  Court  of  TenDessee. 
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part  of  the  risk  with  another  company,  and  on  receiving 
proofs  of  death  notified  the  latter  company.  It  was  held,  that 
the  agent  had  authority  to  waive  the  payment  of  the  cash 
portion  of  the  premium,  and  that  he  did  so,  and  that  the  policy 
took  effect  on  delivery  by  him,  notwithstanding  the  pro- 
vision in  the  application,  the  note  or  promise  of  the  party 
having  been  accepted  as  cash.  It  was  furthermore  held, 
the  jury  were  justified  in  holding  that  the  company,  by  ac- 
cepting the  draft  and  the  note  and  by  procuring  a  reinsur- 
ance, had  ratified  the  act  of  the  agent  even  if  it  were  origi- 
nally unauthorized. 

§  168.  In  Massachusetts,  however,  it  is  held  that  a  stipu- 
lation that  the  policy  shall  not  be  binding  till  the  premium 
is  paid,  is  neither  complied  with  nor  waived  by  a  payment 
made  to  the  agent  through  whom  the  application  was  made 
and  the  policy  delivered,  if  the  policy  expressly  provides 
that  every  agent  is  to  be  considered  the  agent  of  the  appli- 
cant and  not  of  the  company.^  In  a  recent  English  case,*  the 
assured,  having  previously  dealt  with  an  insurance  agent, 
while  the  latter  was  acting  as  agent  for  one  company,  applied 
to  him  for  insurance,  supposing  he  was  still  acting  for  the 
same  companj^.  On  receiving  a  receipt,  showing  that  the 
company  was  changed,  the  assured  did  not  at  first  remark  it, 
but  on  noticing  the  fact,  wrote  back  to  the  agent  that  he  did 
not  want  to  change  the  company  if  the  old  one  was  willing 
to  continue  the  insurance,  and  that  he  should  want  to  be  sat- 
isfied as  to  the  standing  of  the  new  company  before  he  con- 
sented. The  receipt  declared  him  insured  for  one  month  or  till 
the  proposal  was  declined.  Before  anything  further  was 
done,  a  loss  occurred,  and  it  was  held  that  the  company 
named  in  the  receipt  was  liable,  the  court  holding  that  the 
letter  of  the  insured  was  not  a  repudiation  of  the  contract, 
but  an  expression  of  an  intention  to  investigate  while  hold- 
ing on  to  the  insurance  for  a  month. 

^  Mnlrey  y.  Shawmut  Mat.  F.  Ins.  Co.  4  Allen,  110.    This  decision  is  influenced  by 
the  strict  rule  adopted  in  Massachusetts  as  to  waiver  by  mutual  companies. 
•Maclcie  V.  European  (F.)  Ass.  Co.  17  W.  R.  987;  s.  o.  21  L.  T.  N.  S.  102. 
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§  169.  The  case  of  Badger  v.  American  Popular  Life  In- 
surance Co.,^  was  one  where  the  insurance  was  on  the  life  of 
an  agent  of  the  company.  A  policy  on  his  own  life  had  been 
delivered  to  an  agent,  with  a  right  to  take  it  on  countersign- 
ing it,  and  paying  the  premium,  but,  if  he  did  not  take  it,  he 
was  to  use  it  as  a  sample.  After  his  death,  it  was  found 
among  his  papers^  not  countersigned,  and  the  premium  was 
never  paid.  There  was  evidence  that  he  had  expressly  de- 
clined to  take  the  policy  and  the  company  had  cancelled  it 
on  their  books.  The  court,  however,  place  their  decision  in 
favor  of  the  company  entirely  on  the  ground  of  the  failure 
to  countersign  the  policy.  They  say,  "The  defendants  sent 
to  Almarin  F.  Badg^,  the  plaintiflTs  intestate,  the  policy  in 
question,  containing  the  following  clause:  *Nor  shall  this 
policy  be  in  force  until  it  is  countersigned  by  A.  F.  Badger, 
agent  at  Boston.'  He  received  the  policy  and  had  it  in  his 
power  to  make  it  a  valid  contract  by  countersigning.  But 
he  did  not  do  this,  and  consequently  the  policy,  never  became 
in  force.  We  need  not  inquire  into  the  motives  of  the  com- 
pany for  inserting  this  condition ;  nor  into  his  motives  for 
neglecting  to  comply  with  it.  It  is  sufficient  that  the  defend- 
ants had  a  right  to  insert  it,  and  to  insist  upon  it.  There  is 
no  evidence  tending  to  show  that  it  was  waived."  * 

§  170.  Where  the  agent  of  an  insurance  company  was 
authorized  to  make  insurance  on  vessels,  and  had,  in  fact,  on 
a  previous  occasion,  insured  the  same  vessel  for  the  same 
applicant,  and  in  the  instance  under  consideration,  actually 
delivered  to  him,  on  receipt  of  the  *  premium  note,  a  policy 
duly  executed  by  the  officers  of  the  company,  filled  up  and 
countersigned  by  himself,  under  his  general  authority,  and 
having  every  element  of  a  perfect  and  valid  contract,  it  was 
held  by  the  Supreme  Court  of  the  United  States,  *  that  the 
fact,  that  after  the  execution  and  delivery  of  the  policy,  the 
party  insured  signed  a  memorandum  thus,  "The  insurance 
on  this  application  is  to  take  effect  when  approved  by  E.  P. 

^103  Mass.  244.  *  As  to  countersignlDg,  see /mm/,  §  181 

•  ^fcna  (F.)  Ins.  Co.  y.  Webster,  6  Wall  129. 
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D.,  general  agent,"  &a,  did  not  make  the  previous  trans- 
action a  nullity  until  approved ;  and  that  though  the  general 
agent  sent  back  the  application,  directing  the  agent  who  had 
delivered  the  policy,  to  return  to  the  party  insured  his  pre- 
mium  note,  and!  cancel  the  policy,  the  insured  was  still 
entitled  to  recover  for  a  loss,  the  agent  having  neither  re- 
turned the  note  nor  cancelled  the  policy.  Chase,  C.  J.,  in 
delivering  the  opinion  says :  "  What,  then,  is  the  true  effect 
of  the  memorandum  ?  In  strictness,  and  taken  apart  from  the 
transaction,  its  terms  make  the  validity  of  the  policy  depend 
upon  the  approval  of  the  general  agent  *  The  insurance  on 
this  application  to  take  effect  when  approved  by  E.  P.  Dorr, 
general  agent  at  Buffalo.'  But  it  is  cl^r  that  such  was  not 
the  understanding  of  the  parties,  nor  of  the  general  agent 
himself.  The  policy  issued  was  perfect  in  form  and  sub- 
stance ;  the  premium  note  was  in  the  usual  form,  and  for  the 
proper  sum ;  the  delivery  of  the  policy  and  the  receipt  of 
the  note  were  significant  acts.  If  the  general  agent  had 
never  acted  upon  the  application  at  all,  and  the  term  of 
insurance  had  expired  without  loss,  it  will  hardly  be  main- 
tained that  the  insured  could  set  up  his  omission  or  neglect 
in  this  respect  as  a  defence  to  an  action  upon  the  premium 
note.  The  transaction,  then,  was  not  a  nullity  until  ap- 
proved. It  must  be  regarded,  we  think,  as  an  insurance  of 
the  same  character  as  that  passed  upon  in  the  case  from 
Cowen's  Reports.^  The  memorandum,  considered  in  con- 
nection with  other  parts  of  the  transaction,  must  be  treated 
as,  at  most,  the  reservation  of  a  right,  not  however  to  be 
arbitrarily  exercised  by  the  general  agent^  to  disapprove  the 
insurance  and  annul  the  contract  on  notice  to  the  insured, 
and  on  return  of  the  premium  note.  The  evidence  shows 
that  it  was  in  this  light  substantially,  that  both  the  agents 
regarded  the  transaction  until  after  the  loss.  *  *  It  is  a 
necessary  consequence  of  these  views  that,  in  the  absence  of 
all  notice  of  disapproval  until  after  the  loss,  the  policy  must 
be  regarded  as  valid  and  effectual."  ^ 

'  Perkins  v.  Wash.  (F.)  Ins.  Co.  4  Cow.  646. 

*  Before  leaying  the  subject  of  deliyery,  attention  should  be  called  to  the  fact,  that 
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§  171.  Date  of  Commencement  of  Bisk.— Ordinarily  where 
a  policy  has  been  issued,  the  risk  commences  from  the  day  of 
its  date  unless  another  day  is  expressly  named  in  it  ^  or  may 
be  inferred  from  its  terms.*  It  may,  however,  be  shown  that 
for  want  of  delivery,  failure  to  comply  with  some  condition 
precedent  or  other  cause,  it  did  not  take  effect  till  a  subse- 
quent day,  and  did  not  therefore  apply  to  a  loss  which  occur- 
red before  its  delivery  but  after  its  date.^  Though  a  con- 
trary opinion  was  once  expressed.*  the  words  ^'  from  the  day 
of  the  date  "  and  "  from  the  date  "  are  now  held  to  mean  the 
same  thing.  They  are  expressions  of  doubtful  import,  which 
must  be  interpreted  according  to  the  intention  to  be  gathered 
from  the  whole  instrument,  and  as  they  are  the  words  of  the 
insurers  they  are,  in  a  case  of  doubt,  to  be  taken  most 
strongly  against  them.*  Of  course  if  the  date  of  its  taking 
effect  is  stated  in  the  policy,  that  is  conclusive.*  But  where 
the  policy  was  made  out  in  October,  and  not  delivered  till 
December,  when  the  premium  was  paid  and  an  indorsement 
was  at  that  time  made  on  the  policy  changing  the  contract,  it 
was  held  that  the  contract  did  not  commence  till  December.'' 

it  IB  oft«D  affected  by  consideratioos  coDnected  with  the  power  of  the  agent,  and  that  the 
question  is  discussed  in  the  chapter  on  the  agents. 

'  Lightbody  y.  North  Am.  (F.)  Ids.  Co.  28  Wend.  18;  Eeimy.  Home  Mnt.  F.  <&  M. 
Ids.  Co.  42  Mo.  88;  Lefavour  y.  Ins.  Ca  1  Phila.  R.  668. 

'In  Ruse  y.  Mnt  Ben.  L.  Ins.  Co.  23  N.  Y.  616,  it  appears  from  the  original  papers, 
though  the  case  as  reported  does  not  show  it  distinctljf,  tliat  the  application,  having  been 
received  in  Georg^ia,  in  April,  was  forwarded  to  the  home  office  in  New  York,  where  a 
policy  was  prepared,  dated  in  April,  and  sent  to  the  agent  in  Georgia.  It  contained  a 
provision  that  it  was  not  to  be  valid  till  countersigned  by  the  agent  and  the  first  premium 
paid,  which  was  not  done  until  Jnly.  It  was  contended  that  the  policy,  therefore,  took 
effect  only  from  Jnly,  and  that  the  year  for  which  the  premium  was  paid  did  not  expire 
till  the  following  July :  but,  as  the  policy  expressly  proyided  that  the  premium  was  "  to 
be  paid  on  or  before  the  tenth  day  of  April,  in  every  year,"  and  that  it  should  be  void  if 
not  paid  on  that  day,  the  court  considered  the  point  not  well  taken.  See  also  Kentucky 
Mut.  Ins.  Co.  y.  Jenks,  6  Ind.  96. 

*  Atiantic(F.)  Ins.  Co.  y.  Goodall,  86  N.  H.  828. 

*  Sir  R.  Howard's  case  2  Salk.  626 ;  s.  o.  1  Ld.  Raym.  480.  This  was  a  case  of  life 
insurance  effected  in  1697  for  "  one  year  from  the  day  of  the  date  thereof."  The  iDsured 
died  after  the  commencement  and  before  the  end  of  the  last  day,  and  the  insurer  was 
held  liable,  because,  as  was  said,  the  law  takes  no  note  of  fractions  of  a  day,  and  the  year 
is  not  complete  till  the  day  is  over. 

*  Pugh  y.  Duke  of  Leeds,  Cowp.  714 ;  Park  on  Ins.  980. 

'  Lefavour  v.  Ins.  Co.  1  Phila.  R.  668 ;  Am.  Horse  InsL  Co.  y.  Patterson,  28  Ind.  17. 
^  Gloucester  Man.  Oo.  v.  Howard  F.  Ins.  Co.  6  Gray,  497. 
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Where  application  for  insurance  was  made  on  the  18th,  and 
the  agent  agreed  to  issue  the  policy  and  send  it  to  the  appli- 
cant on  that  day,  and  the  policy  was  in  fact  so  issued,  dated 
on  that  day,  but  was  uot  delivered  or  the  premium  paid  till 
the  22d,  it  was  held  that  it  took  effect  on  the  18th.^ 

§  172.  Under  some  ciircumstances  a  policy  may,  even  in 
the  absence  of  express  provision  of  that  nature,  take  effect 
prior  to  its  date.  In  a  case  in  Indiana,  where  a  horse  was 
insured  by  a  policy,  which  by  its  terms  was  not  to  apply  to 
animals  diseased  at  "the  time  of  insurance,"  the  jury  found 
that  the  contract  was  made  March  9,  but  the  premium  was 
paid  March  14,  on  which  day  a  policy  was  issued  for  a  year, 
which  was  by  its  terms  to  commence  March  9.  The  horse 
had  been  taken  sick,  March  13,  and  died,  March  14,  but  the 
company  was  held  liable.^  So  where  an  agreement  for  in- 
surance was  made,  March  20,  and  a  loss  occurred  the  same 
night,  and  the  next  day  a  policy  was  executed  and  delivered, 
both  parties  being  ignorant  of  the  loss,  the  company  was 
held  liable.'  Where  a  policy  was  issued  covering  the  period 
'*  from  the  14th  February,  1868,  until  the  14th  August 
1868,"  a  doubt  was  expressed  whether  it  covered  a  loss 
which  might  have  occurred  on  the  14th  February,  1868, 
though  it  undoubtedly  included  the  14th  of  August,  there 
being  some  evidence  in  the  policy  that  such  was  the  inten- 
tion.^ 

§  173.  Where  one  company  reinsured  a  risk  previously 
taken  by  another  company,  it  was  held  that  a  policy,  which 
on  its  face  purported  to  be  an  insurance  for  a  year,  and  which 
contained  no  statement  when  the  year  was  to  commence,  cov- 
ered a  loss  which,  unknown  to  both  parties,  had  occurred 
some  weeks  before  its  date  and  issue.^  In  this  case,  the 
plaintiff  had  insured  a  life  in  a  distant  State,  for  a  year  from 

»  Hubbard  v.  Hartford  F.  Ins.  Co.  83  Iowa,  826. 

*  Am.  Horse  Ins.  Co.  y.  Patterson,  28  Ind.  1*7. 

"  aty  of  Davenport  v.  Peoria  M.  ife  F.  Ins.  Co.  IT  Iowa,  276. 
«  Isaacs  Y.  Royal  (F.)  Ins.  Co.  89  L.  J.  Excb.  169. 

*  Pbil.  L.  Ins.  Co.  y.  Am.  L.  A  Healtb  Ins.  Co.  23  Penn.  65. 
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February  24,  and  the  policy  gave  the  insured  a  right  to  con- 
tinue it  on  further  payment.  The  plaintiffs  applied  to  the 
defendants  to  reinsure  part  of  the  amount.  The  latter  knew 
aU  the  facts  in  the  case,  but  the  policy  issued  by  them  did 
not  show  that  it  was  a  reinsurance.  The  court  held  that  as 
the  defendants  knew  the  plaintiffs  had  an  interest  in  the  life 
of  the  insured,  only  for  a  year  from  February  24,  and  as  the 
premium  taken  by  them  was  measured  by  the  premium  re- 
ceived by  the  plaintiffs,  it  must  be  held  that  it  was  a  rein- 
surance, a  taking  of  a  share  of  the  original  risk,  and  that, 
therefore,  the  year  named  in  the  policy  commenced  on  Feb- 
ruary 24,  two  months  prior  to  its  issue. 

§  174.  Equity  Reforms  Written  Contracts. — ^Equity  will 
reform  a  policy,  if  it  fails  to  express  the  intentions  of  the 
parties,  even  though  the  failure  arose  from  ignorance  of  law.^ 
But  a  policy  will  not  be  reformed  or  corrected  except  upon 
the  mo8t  satisfactory  evidence  of  material  mistake.  The 
actual  agreement  and  the  error  must  be  established  by  clear 
evidence  of  the  understanding  of  both  parties  as  to  what 
the  contract  was  intended  to  be,*  and  they  must  both  have 
intended  the  same  thing;  their  minds  must  have  met.* 
Therefore,  though  the  agent  and  the  assured  agreed  to  the 
same  thing,  but  the  agent,  having  no  authority  to  conclude 
any  contract,  reported  it  to  the  company,  but  stated  it  in- 
correctly, it  was  held  that  there  was  no  contract  to  reform.* 
So  where  the  agent  made  a  mistake  in  the  application, 
which  the  applicant  signed  supposing  it  to  state  the  real 
agreement,   and  the   agent   forwarded  it   to  the  company, 

'  Oliver  V.  Mut  Com.  M.  Ins.  Co.  2  Curt  0.  0.  211 ;  Franklin  F.  Ins.  Co.  v.  Hewitt. 
8  B.  Mon.  231 ;  Phcenix  (F.)  Ins.  Co.  v.  Gurnee,  1  Paige,  278 ;  Keith  v.  Globe  (F.)  Ins.  Co. 
52  ni.  618 ;  North  Am.  (F.)  Ins.  Co.  y.  Whipple,  2  Biss.  418. 

»  Oliver  v.  Mut.  Com.  Mar.  Ins.  Co.  2  Curt.  C.  C.  211 ;  Collett  v.  Morrison,  9  Hare, 
162;  8.  c.  12  Eng.  Law  A  Eq.  171;  Tesson  y.  Atlantic  Mut.  (F.)  Ins.  Co.  40  Mo.  88 ; 
Phoenix  (F.)  Ins.  Co.  y.  Hofiheimer,  46  Missis.  646 ;  Guernsey  y.  Am.  Ins.  Co.  17  Minn. 
104;  Van  Tnyl  y.  Westchesteir  F.  Ins.  Co.  6  Chic.  Leg.  News,  144;  Parsons  y.  Bignold, 
18  Sim.  618. 

*  Ledyard  y.  Hartford  F.  Ins.  Co.  24  Wise.  496. 

*  Fowler  y.  Scottish  £q.  L.  Ins.  Soc.  28  L.  J.  Ch.  226;  s.  o.  4  Jur.  N.  S.  1169;  ante 
8184. 
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which  issued  a  policy  in  accordance  with  its  terms,  it  was 
held  that  it  could  not  be  reformed,  because  there  was  no 
proof  that  the  agent  had  any  authority  to  mate  a  completed 
contract,  and  without  such  proof  there  was  no  evidence  of 
mutual  mistake.^ 

§  175.  Rescission  of  the  Contract. — A  contract  which  has 
once  taken  eflfect  may  terminate  before  the  extreme  limitation 
fixed  in  it  either  by  a  rescission,  or  by  a  breach  of  some  of  its 
terms.*  As  to  a  rescission,  this  usually  occurs  through  an  ex- 
ercise of  a  power  to  that  eflfect  reserved  in  the  policy,  wbich 
reservation  is  from  the  nature  of  the  contract  rarely  or  never 
found  in  a  life  policy.  K  the  rescission  is  alleged  to  bave 
been  made  by  agreement  of  the  parties,  it  must  be  shown  that 
the  minds  of  the  parties  met  on  the  agreement  to  rescind. 
Thus  where  the  insured  refused  to  pay  a  note,  the  non-pay- 
ment of  which  did  not  cause  a  forfeiture,  and  declared  that "  he 
would  not  have  anything  more  to  do  with  the  company,  and 
abandoned  the  whole  thing,"  but  the  company  retained  the 
note  and  kept  the  policy,  it  was  held,*  there  was  no  rescission. 
Where,  however,  there  is  a  power  to  cancel,  on  giving  notice, 
and  a  return  of  premium,  there  must  be  an  actual  return  or 
tender  of  the  money.^  And  the  notice  must  be  that  the  in- 
surance is  terminated,  not  that  it  will  be  so  at  a  future  day. 
Where  a  policy  was  eflfected  through  an  agent  for  a  year,  and 
for  any  future  time  for  which  the  premium  should  be  paid 
and  indorsed  on  the  policy  or  otherwise  acknowledged  in 
writing,  and  the  policy  had  been  several  times  renewed  by 
the  agent,  who  indorsed  it  on  the  policy,  but  after  the  last 
renewal  the  company  instructed  the  agent  to  return  the  pre- 
mium and  cancel  the  policy,  but  the  agent,  though  he  com- 
municated the  direction  to  cancel  to  the  insured,  did  not  re- 


'  Guernsey  ▼.  Am.  (F.)  Ins.  Co.  17  Mian.  104. 

*  Van  Valkenberg  v.  Lenox  F.  Ins.  Go.  61  N.  Y.  466.    The  effect  of  a  state  of  war  u 
considered  in  the  chapter  on  that  subject. 

'  McAllister  y.  N.  E.  Mot  L.  Ins.  Co.  101  Mass.  668. 

*  j£tna  (F.)  Ins.  Co.  v.  Magnire,  61  J\l  842;   Hathom  y.  Oermania  (F.)  Ins.  Co.  66 
Barb.  28 ;  Goit  y.  Nat.  Prot.  (F.)  Ins.  Co.  26  Barb.  189. 
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turn  the  premium,  it  was  held  that  the  company  was  liable.^ 
Where  the  company,  having  issued  a  policy  without  requir- 
ing the  payment  of  the  premium,  but  having  reserved  a  right 
to  cancel  it,  gave  notice  that  unless  it  was  paid  by  a  certain 
day,  they  would  cancel  the  policy,  it  was  held  that  the  pre- 
mium not  having  been  paid,  the  company  had  the  right  to 
treat  the  policy  as  rescinded  on  the  day  named,  and  that  no 
further  act  was  necessary  on  their  part  to  effect  a  rescission.^ 
Where,  in  1 846,  there  was  a  parol  contract  for  a  continuous 
insurance  from  year  to  year,  until  one  party  or  the  other 
should  dissent,  in  pursuance  of  which  the  company  were  to 
send  the  renewal  receipts  and  to  call  for  the  premiums,  but, 
in  1847,  the  company  demanded  a  larger  premium,  and  the 
insured  paid  a  part  only  of  the  premium  for  that  year,  prom- 
ising to  pay  the  remainder,  it  was  held  that  the  continuous 
contract,  made  in  1846,  was  terminated  by  the  demand  for 
an  increased  premium,  and  that  the  company  was  not  there- 
after bound  to  send  for  the  premiums,  and  that,  if  the  in- 
sured did  not  pay  them,  the  contract  lapsed,  and  the  com- 
pany was  not  liable  for  a  loss  which  occurred  in  1848.*  But 
where  the  insured  is  induced  to  sign  a  paper  cancelling  the 
policy,  by  the  false  representations  of  an  agent  of  the  com- 
pany, he  may  still  sue  on  the  policy.* 

It  would  seem  that  if  a  company  is  declared  bankrupt 
on  its  own  petition,  the  contract  is  in  law  so  far  affected  that 
the  policy  will  not  be  forfeited  by  a  subsequent  failure  to 
pay  premiums.* 

§  176.  A  case  in  Louisiana  presented  a  singular  state  of 
facts.  The  agent  of  the  company  gave  to  an  applicant  for 
insurance  a  receipt  for  a  certain  sum  of  money,  as  premium 
for  one  year's  insurance  on  his  life,  the  receipt  providing  that 

• 

'  Franklin  F.  Ins.  Co.  ▼.  Massey,  33  Penn.  221. 

•  Bergson  v.  Builders'  (F.)  Ins.  Co.  88  Cal.  641. 

•  Trustees  of  First  Bap.  Church  t.  Brooklyn  F.  Ins.  Co.  28  N.  T.  153. 

*  Holden  t.  Putnam  F.  Ins.  Co.  46  N.  Y.  1. 

*  Re  Albert  L.  Ins.  Co.  22  L.  T.  N.  S.  92 ;  s.  o.  9  L.  R.  £q.  Cas.  703.  This  case  nroao 
under  the  English  "  winding  up*  act  The  question  of  damages  in  such  case  will  be  con 
sidered  hereafter. 
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if  the  risk  was  accepted,  a  policy  shopld  be  issued  within 
thirty  days  by  the  home  office ;  "  but  if  rejected,  this  tem- 
porary policy  shall  become  void,  on  receipt  of  such  rejection 
at  this  office,  when  a  pro  rata  amount  of  the  premium  re- 
ceived shall  be  returned."  After  the  death  of  the  insured, 
which  occurred  several  months  subsequent  to  this  transaction, 
the  company,  not  having  issued  a  policy  because  it  had  been 
waiting  for  a  physician's  certificate,  directed  the  agent  to  re- 
turn the  sum  paid,  except  B,pro  rata  amount,  stating  that  the 
application  was  declined.  But  it  was  held,  that  the  tempo- 
rary policy  did  not  terminate  at  the  end  of  the  thirty  days, 
and  the  company  were  liable.  The  court  say :  "  The  answer 
admits  Lathrop's  authority  to  enter  into  said  agreement. 
The  first  question,  therefore,  is :  *  Did  the  temporary  policy 
terminate  at  the  expiration  of  the  thirty  days  ? '  We  are 
satisfied  that  it  did  not  so  terminate.  The  thirty  days  were 
fixed  as  the  period  in  which  the  policy  was  to  be  exchanged 
for  one  from  the  parent  office,  if  the  risk  should  be  accepted 
by  the  parent  office.  This  period  was  in  the  interest  of  the 
company,  and  was  for  the  purpose  of  enabling  the  parent 
office  to  reject,  if  they  should  see  fit,  the  contract  entered  into 
by  their  agent.  And  it  was  their  duty  to  forward  the  rejec- 
tion of  the  contract  made  by  their  agent  to  the  office  at  New 
Orleans,  within  the  thirty  days,  and  immediately  on  receiving 
notice  of  the  contract  made  on  their  behalf  by  their  agent 
*  *  *  If  the  policy  should  be  rejected  by  the  convpany,  it 
did  not  annul  the  contract  made  by  their  agent  for  the  past ; 
it  terminated  it  for  the  future  only.  The  insured  was  to  re- 
ceive back  his  premium  pro  rata  for  the  time  remaining,  and 
as  a  consequence  of  the  retaining  of  the  premium,  between 
the  date  of  the  temporary  policy  and  the  notice,  the  company 
were  liable  to  the  risk  during  the  same  period.  We  have  no 
doubt  of  the  liability  of  the  company  upon  the  instrument 
produced  in  evidence."  ^ 

§  177.  Equity  may  Cancel  Policy. — A  court  of  equity  may 
declare  a  policy  void,  and  may  order  it  delivered  up  to  be 
cancelled,  either  because  of  fraud  in  the  procurement  of  the 

*  KeDnedy  v.  N.  Y.  L.  Ins.  Co.  10  La.  Ann.  809. 
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policy,  or  because  of  the  violation  of  its  conditions.  ^    But  it 
is  discretionary  with  the  court  to  sustain  the  bill  or  not,  * 

*  Barker  v.  Walters,  8  Beav.  92 ;  Prince  of  Wales  Ass.  Co.  v.  Palmer,  26  Beav.  606 ; 
Thornton  t.  Knight,  16  Sim.  609;  Wittingham  y.  Thomborongh,  2  Yern.  206;  s.  o.  Prec. 
in  Ch.  20;  2  £q.  Cas.  A\^,  6S6;  Wilson  y.  Ducket,  8  Burr.  1861 ;  De  Costa  y.  Scandret, 
2  P.  Wms.  170;  s.  o.  Eq.  Cas.  Abr.  636;  Atlantic  Ins.  Co.  y.  Lunar,  1  Sand.  Ch.  91 ;  Bnn- 
yon,  98.  The  case  in  Vernon  shows  that  a  judgment  had  been  obtained  at  law,  but  its 
collection  was  enjoined. 

'  Home  Ins.  Co.  y.  Stanchfield,  TJ.  S.  Circuit  Court,  District  of  Minnesota,  2  Abb.  C. 
C.  1.  Dillon,  J.,  in  his  opinion,  which  examines  all  the  cases,  says:  "  In  the  case  before 
us,  no  reason  is  set  forth  in  the  bill  showing  that  the  insurance  company  needs  the  aid  of 
a  court  of  equity  to  relieye  itself  of  liability  on  the  policy.  Before  the  bill  was  filed  the 
loss  had  happened.  By  the  terms  of  the  policy  the  assured  is  bound  to  sue  within  a  year, 
or  be  foreyer  barred.  The  biU  alleges  that  he  is  about  to  bring  an  action  on  the  policy. 
If  the  facts  ayerred  in  the  bill  are  true,  they  constitute  a  complete  defence  to  such  an 
action,  and  nothing  is  set  forth  showing  that  any  obstacles  stand  in  the  way  of  making 
this  defence  at  law.  If  no  loss  bad  happened,  and  especially  if  the  policy  were  one  hay- 
ing many  years  to  run,  such  as  life  policies,  there  would  seem  to  be  a  necessity  to  sustain 
a  resort  to  equity  to  cancel  the  contract,  where  it  had  been  procured  by  fraud.  But  such 
is  not  the  case  now  before  the  court  There  are,  howeyer,  other  and  perhaps  more  satis- 
factory grounds  for  not  entertaining  the  present  bill.  The  bill  is  one  to  haye  a  contract 
made  between  the  parties  decreed  to  be  deliyered  up  to  be  cancelled.  This  cannot  be 
done  without  wholly  taking  the  matter  out  of  the  law  courts,  and  cutting  off  aU  action  in 
those  courts.  If  this  bill  is  not  sustained,  the  parties  are  simply  left  to  their  legal  rights 
and  remedies.  If  no  hardship,  no  injustice,  will  result,  and  no  necessity  appears  for  not 
leaying  the  parties  to  their  rights  and  remedies  at  law,  equity  will  leaye  them  there. 
Now,  it  is  well  settled,  to  use  the  language  of  Mr.  Justice  Story,  that  an  application  to 
equity^  to  haye  *  instruments  cancelled  or  deliyered  up,  is  not,  strictly  speaking,  a  matter 
of  rights  *  *  *  but  of  sound  discretion,  to  be  exercised  by  the  court,  either  in  granting 
or  refusing  the  relief  prayed,  according  to  its  own  notion  of  what  is  reasonable  and  proper 
under  all  the  circumstances  of  the  particular  case.'  *  *  *  *  Applying  these  principles  to 
the  present  case,  we  do  not  deny  that  equity  has  jurisdiction,  by  reason  of  the  fraud 
alleged,  to  entertain  the  suit,  but  are  of  opinion  that  it  is  inexpedient  to  exercise  it  under 
the  case  made  by  the  bUI.  To  leaye  the  parties  to  their  remedy  at  law  seems  to  be  a 
more  reasonable  and  proper  exercise  of  the  discretion  which  the  court  has  in  bills  to  can- 
cel contracts,  than  to  retain  the  bill  and  exercise  the  authority  asked.  Because,  1.  The 
company  has  a  full,  plain,  and  perfect  defence  to  the  policy  at  law,  and  no  reason  is  shown 
why  a  resort  to  equity  is  either  necessary,  expedient,  or  proper.  2.  Action  at  law  oo  the 
policy  must  (as  we  haye  seen)  be  brought  in  a  short,  limited  time  after  the  loss.  In  the 
present  case,  only  about  seyen  months  remained  to  the  assured,  and  the  bill  alleges  that 
he  was  about  to  bring  suit ;  the  purpose  of  the  present  bill  is,  therefore,  manifest,  yiz.,  to 
force  the  assured  to  litigate  in  equity  instead  of  at  law ;  thereby  depriving  the  party  of 
the  right  to  a  trial  by  jury.  8.  If  the  bill  be  entertained  because  the  insurance  company 
has  the  right  to  resort  to  equity,  then  all  similar  bills  must  likewise  be  entertained  in 
equity,  and  this  gives  the  companies  the  advantage  of  a  choice  of  forum.  If  the  company 
prefers  to  litigate  in  equity,  it  will  file  its  bill  before  the  preliminary  proofs  are  furnished, 
and  thus  compel  the  assured  to  settle  the  controversy  in  that  court.  If,  on  the  other 
hand,  the  company  prefers  to  litigate  at  law,  it  will  simply  omit  to  file  a  bill,  and  await 
the  action  of  the  assured,  who,  unless  there  is  some  special  ground  for  going  into  equity, 
mast  be  content  with  his  legal  remedies.    4.  The  effect  of  sustaining  the  present  resort 
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and,  therefore,  if  sucli  a  bill  is  filed,  after  a  loss  has  occurred, 
to  procure  a  decree,  cancelling  the  policy  on  the  ground  of 
fraud  in  obtaining  it,  as  the  fraud  could  fee  interposed  as  a 
defence,  and  the  company  is  protected  against  unreasonable 
delay  in  bringing  the  action  by  a  clause  in  the  policy,  the 
bill  will  be  dismissed. 

§  178.  Non-Payment  of  Premium.— As  a  general  rule,  a 
breach  of  any  of  the  conditions  of  the  policy  terminates  the 
contract.  Those  conditions  will  be  ftiUy  stated  in  the  next 
chapter.  It  is,  however,  convenient  to  consider  here  the  condi- 
tion requiring  a  prompt  payment  of  the  premiums,  a  breach 
of  which  most  frequently  leads  to  a  termination  of  the  contract 
The  American  policies,  almost  without  exception,  require  the 
payment  of  the  premium  punctually  on  the  day  named  in 
them,  and  if  it  is  not  so  paid,  the  policy  is  declared  to  be  for- 
feited. After  that  time,  however,  the  companies  will  ordina- 
rily, as  a  favor,  and  not  a  right,  renew  the  policy,  if  the  in- 
sured, on  a  new  examination,  is  foimd  to  be  in  good  health. 
The  English  companies,  on  the  other  hand,  allow  a  period  of 
grace  after  the  day  named  in  the  policy  and  do  not  forfeit  the 
policy  if  payment  is  made  within  the  extended  time.  The 
competition  for  business  in  this  country  has  led,  recently,  in 
some  cases,  to  the  introduction  of  the  English  custom,  but  it 


to  equity,  would  be  to  transfer  the  great  bulk  of  all  litigation  arising  out  of  losses  under 
policies,  from  the  courts  of  law  into  the  courts  of  equity.  The  business  of  insurance  is 
now  almost  wholly  carried  on  by  companies  of  large  capital,  and  these  are  in  most  in- 
stances foreign  corporations.  From  the  supposed  sympathy  of  jurors  in  fiiYor  of  the 
assured  as  against  the  insurance  company,  and  from  the  supposed  even-handed  impartial' 
3ty  of  the  judge,  it  is  not  difficult  to  see  that  companies,  haying  the  choice  of  courts, 
would  prefer  the  equitable  to  the  legal  forum  in  almost  all  cases."  Miller,  J.,  "  I  think  the 
turning  points  of  the  case  are,  that  the  loss  had  occurred  before  the  biU  was  filed,  and 
that  by  reason  of  the  limitation  in  the  policy  as  to  the  time  of  bringing  suit,  and  the  alle- 
gation that  the  defendants  were  threatening  to  sue  at  law,  there  is  no  danger  of  indefinite 
delay,  nor  is  there  any  other  circumstance  alleged  warranting  a  resort  to  equity.  In  case 
such  a  bill  were  filed  before  loss,  or,  in  the  case  of  a  life  policy,  before  death,  I  am  strongly 
inclined  to  believe  it  should  be  sustained."  To  same  effect.  Phoenix  Mut.  L.  Ins.  Co.  ▼. 
Bailey,  1  Ins.  Law  Jour.  668 ;  Hoare  v.  Bremridge,  21  Law  Times,  N.  S.  868,  598 ; 
where  the  bill  was  filed  after  the  death  and  before  the  loss  became  payable,  and  when  the 
time  of  payment  arrived  an  action  at  law  was  commenced.  It  refers  to  a  case,  however, 
where  the  action  at  law  was  commenced  before  the  bill  was  filed. 


§  179.]  WHEN  PREMIUM  BECOMES  DUE.  273 

is  of  no  practical  utility,  and  gives  rooiji  for  the  raising  of  em- 
barrassing legal  questions,  which  had  better  be  avoided.^ 

§  179.  When  Preminm  Becomes  Due.— While  there  is  no 
doubt  that  a  failure  to  pay  the  premium  promptly,  on  the  day 
required,  forfeits  the  policy  if  there  is  a  provision  to  that 
effect  in  it,^  and  that  the  company  need  not  prove  demand  of 
payment,*  various  questions  of  interest  have  arisen  either 
upon  the  peculiar  wording  of  certain  policies  or  upon  the 
special  circiunstances  of  particular  cases.  Whatever  the 
company  accepts  as  payment  is  such,  whether  it  is  cash,  notes, 
depreciated  currency,  goods  or  services.  It  is  sometimes  diffi- 
cult to  decide  when  a  premium  "becomes  due.  In  Campbell 
V.  International  Life  Assurance  Society,*  the  policies  provided 
that  they  **  will  not  be  considered  in   force  if  the  premium 


'  It  has  been  suggested  (Budjou,  16),  that  as  in  case  of  the  death  of  the  insured,  dur- 
ing the  days  of  grace,  his  representatives  may  be  ignorant  of  the  necessity  of  paying 
the  premium,  and,  perhaps,  even  of  the  existence  of  the  policy,  the  company  should  be 
required  in  the  event  of  death  occurring  during  such  period,  to  set  off  the  premium,  if 
unpaid,  against  the  sum  insured.  But  the  same  reason  would  apply  in  the  case  of  a  per- 
son struck  down  at,  or  about,  the  time  when  the  premium  was  due,  where  no  days  of  grace 
are  allowed,  as  in  Howell  y.  Knickerbocker  L.  Insurance  Company,  po^, 

•  Catoir  v.  Am.  L.  Ins.  A  Trust  Co.  33  N.  J.  487;  Robert  v.  N.  E.  Mut  L.  Ins.  Co.  1 
Disney,  366 ;  s.  o.  2  Disney,  106 ;  Thompson  y.  St.  Louis  Mut  L.  Ins.  Co.  62  Mo.  469 ; 
a.  c.  2  Ins.  Law  Jour.  422 ;  Williams  y.  Wash.  L.  Ins.  Co.  1  Ins.  Law  Jour.  422,  Iowa; 
Windus  V.  Tredegar,  16  L.  T.  N.  S.  108 ;  Bergson  y.  Builders'  (F.)  Ins.  Co.  38  Cal.  541. 
In  Woodfin  y.  Asheville  Mut.  Ins.  Co.  6  Jones'  Law,  658,  there  was  a  policy  under  which 
it  was  held  that  a  failure  to  pay  the  annual  premium  did  not  work  a  forfeiture,  the  insur- 
ance haying  been  absolute  for  five  years,  and  not  conditional  upon  the  payment  of  the 
annual  premiums.  In  a  case  in  New  Jersey,  Hillyard  v.  Mut.  Ben.  L.  Ins.  Co.  26  N.  J.  Law, 
416 ;  a  c.  2  Ins.  Law  Jour.  137,  the  court  seem  to  hold  that  ik  failure  to  pay  the  premi- 
ums on  the  day  fixed  may  be  excused,  if  the  failure  occurred  through  no  fault  of  the  in- 
sured, but  by  the  act  of  law  or  the  act  of  God.  The  court  say,  "  It  is  yery  unreasonable 
to  infer  that  it  was  the  intention  that  a  forfeiture  should  be  incurred  if  the  insured,  by  no 
fault  of  his,  but  from  the  intervention  of  the  law,  failed  to  fulfill  his  contract,with  respect  to 
punctuality  of  payment.  According  to  the  view  of  the  defendants,  and  regarding  this 
stipulation  as  unqualified,  if  the  insured,  on  one  of  the  days  for  annual  payment^  being  on 
his  way  to  settle  the  premium,  had  been  taken  with  a  sudden  sickness,  and  had  remained 
in  a  state  of  insensibility  until  the  time  for  payment  had  passed,  all  his  interest  in  that 
policy  would  have  been  irretrievably  forfeited.  So  unreasonable  a  force  should  not  be 
given  to  this  proyision.  *  *  The  true  meaning  of  the  agreement,  read  in  the  light  of  its 
necessary  implications,  is  that  the  premium  was  to  be  paid  at  the  times  specified,  unless 
prevented  by  the  act  of  God  or  of  the  law."  This  doctrine  receives  no  support  from  any 
decided  case. 

*  Williams  v.  Wash.  L.  Ins.  Co.  1  Ins.  Law  Jour.  422.  *  4  Boew.  298. 

18 
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remain  unpaid  beyond  thirty  days  after  becoming  due,  but 
on  satisfactory  proof  to  the  directors  that  the  party  or  par- 
ties assured  continue  in  good  health,  the  policy  may  be  re- 
newed at  any  period  within  twelve  months  on  payment  of  a 
fine."  On  the  margin  was  entered  "  premium  paid  on  the 
Slst  day  of  May,  1850,"  "risk  commencing  29th  of  May, 
1850,  ending  28th  of  May,  1851."  The  premiums  were  paid 
annually  in  advance  as  required  until  the  year  beginning 
May  29,  1857.  In  April,  preceding  the  latter  date,  a  notice 
was  given  that  the  premium  was  due  on  May  29,  and 
"  unless  the  same  be  paid  *  *  on  or  before  thirty  days  from 
that  date,  the  policy  will  become  void,"  On  Monday,  June 
29,  about  noon,  a  tender  was  made  of  the  premium,  but  the 
company  refused  to  receive  it,  alleging  that  the  time  had 
expired,  though  they  offered  to  renew  the  policy  on  proof 
of  good  health,  which  was  declined,  as  the  assured  was  in 
poor  health,  Saturday,  June  27,  was  the  thirtieth  day  in 
numerical  order  from  May  28,  Sunday,  June  28,  being  the 
thirtieth  day  from  May  29.  The  assured  died  August  28, 
1857,  the  premium  for  that  year  not  having  been  actually 
paid.  It  was  held  that  the  tender  made,  on  June  29,  was  in 
time,  for  the  reason  that  Sunday,  June  28,  was  the  last  day, 
but  as  the  last  day  came  on  Sunday  the  assured  had  till  the 
next  day  in  which  to  pay.  It  was,  therefore,  decided  that 
the  tender*  made,  on  June  29,  kept  the  policy  in  force  during 
that  year.  The  court  say,  "  By  one  clause  of  the  policy,  it 
is  provided  that  the  yearly  premium  for  such  assurance  is 
$65.40,  and  that  the  said  Daniel  Campbell  hath  paid  the  sum 
of  $65.40,  being  the  annual  premium  for  such  insurance,  to 
wit,  for  the  term  of  twelve  months,  ending  the  28th  day  of 
May,  1851.  In  the  margin  of  the  policy  are  these  words: 
*  Risk  commencing  29th  of  May,  1850,  ending  28th  of  May, 
1851.'  Thus  twelve  months  is  computed  as  beginning  on  the 
29th,  and  terminating  with  the  end  of  the  28th  of  May. 
Treating,  then,  the  time  for  payment  of  the  premium  as  ex- 
actly commensurate  with  the  duration  of  the  risk,  if  a  pre- 
mium was  paid  on  the  29th,  the  risk  endured  until  the  last 
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moment  of  midnight  of  the  28tli  of  the  same  month,  in  the 
ensuing  year,  and  the  new  premium  ought  to  be  paid  before 
the  end  of  the  last  moment  of  the  28th.  But  then  is  added 
this  provision :  *  The  policy  will  not  be  considered  in  force 
if  the  premium  remains  unpaid  beyond  thirty  days  after  be- 
coming due.'  We  may  properly  say,  conversely,  that  the 
policy  shall  remain  in  force  if  the  premium  is  paid  within 
thirty  days  after  becoming  due.  Upon  these  terms  used 
by  the  parties,  the  premium,  undoubtedly,  became  due  at 
the  end  of  the  28th  of  May.  The  first  day  of  the  thirty 
dliys  for  making  the  payment  commenced  with  the  first  mo- 
ment of  the  29th  of  May,  and  ended  with  the  last  moment 
of  the  27th  of  June.  In  the  year  1857,  this  fell  on  Satur- 
day ;  and  in  this  view,  the  full  thirty  days  allowed  for  the 
payment  expired  with  the  end  of  Saturday.  That  was  the 
last  day  for  performance  of  the  engagement,  and  the  tender 
on  Monday  coujd  not  be  good.  This  computation,  it  will  be 
noticed,  includes  both  the  29th  of  May  and  the  27th  of  June. 
The  day  when  the  premium  became  due  was  the  28th  of 
May,  and  that  is  excluded.  There  is  no  rule  which  would 
also  exclude  the  27th  of  June.  *  *  There  is  no  way  of 
regarding  the  question,  if  we  treat  the  premium  to  have  been 
due  on  the  28th  of  May,  which  will  not  make  the  thirty  days 
end  on  Saturday,  the  27th  of  June.  We  are  then  to  con- 
sider the- point,  whether  there  is  not  enough  in  the  case  to 
warrant  the  conclusion  that  the  29th  of  May  was,  by  consent, 
the  tnie  day  for  payment  of  tKe  premium.  The  policy  was 
dated  the  29th  of  May.  The  first  premium  was  paid  on  the 
31st  of  that  month,  and  the  premium  was  paid  annually  in 
advance  up  to  the  29th  of  May,  1857.  The  general  agents 
informed  the  party  that  the  premium  would  be  payable  on  the 
29th  of  May,  by  the  note  stated  in  the  case.  This  note 
appears  to  have  been  conformable  to  the  understanding  and 
practice  of  the  parties.  Again,  the  note  of  the  general 
agents  was  sufficient  to  justify  the  assured  in  treating  the 
29th  as  the  time  when  the  premium  was  payable.  It  was 
their  construction  of  the  effect  of  the  agreement,  or  of  the 
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habit  under  it,  if  it  was  not  fully  within  their  authority  to 
vary  the  day.  It  justified  the  party  in  relying  upon  that 
representation,  coming  fipom  those  who  were  entitled  to  make 
a  contract  of  insurance,  and  acting  as  the  general  agents  in 
the  United  States.  ♦  ♦  I  think  we  are  justified  in  saying 
that  the  29th  of  May  was  the  true  day  for  payment  of  the 
premium,  in  1857.  If  this  conclusion  is  right,  the  next  in- 
quiry is,  can  the  29th  of  May  be  excluded  from  the  compu- 
tation of  the  thirty  days?  If  it  may  be,  then  the  thirty 
days  expired  on  Sunday,  the  28th  of  June ;  and  the  remain- 
ing question  will  be,  had  the  assured  the  ensuing  Monday  on 
which  to  pay  the  premium  ?  ♦  *  The  contract  as  we  now 
analyze  and  construe  it,  was,  that  the  policy  should  cease  to 
be  in  force  if  the  premium  remained  unpaid  beyond  thirty 
days. after  the  29th  of  May.  Then  arises  the  important 
question.  As  by  this  mode  of  computation  the  last  day  of  the 
thirty  days  was  Sunday,  could  the  tender  of  the  premium  be 
made  on  Monday?  The  argument  which  is  used  to  prove 
that  it  cannot  be  is  substantially  this:  1st.  Whatever  may 
be  lawfully  done  on  any  other  day  of  the  week,  may  be 
done  on  Sunday,  except  so  far  as  positive  statutory  regular 
tions  have  prohibited  a  particular  act.  And  next :  What  is 
so  permitted  to  be  done  on  Sunday,  must  be  done  on  that 
day  whenever,  under  a  contract,  the  day  for  fulfillment  falls 
upon  it,  or  else  it  must  be  done  before  that  day.  I  state  this 
to  be  the  substance  of  the  argument  as  a  general  proposition  ; 
not  that  it  is  calculated  that 'such  a  rule  is  absolutely  excep- 
tionless." After  a  review  of  the  decisions  with  reference  to 
Sunday,  the  court  continue :  "  Yielding  to  the  force  of  what 
has  been  actually  decided,  we  cannot  but  notice  a  marked 
line  of  distinction  between  what  is  suffered  being  not  posi- 
tively prohibited,  and  what  is  allowed  to  be  omitted  and 
deferred,  because  at  variance  with  the  principles  and  law  of 
Scripture,  because  as  much  within  the  object  of  the  statute, 
*  the  observance  of  Sunday,'  as  anything  expressly  prohibited, 
and  because  in  some  cases  it  is  clear,  and  in  others  may  be 
inferred,  tjiat  contracts  are  made  into  which  the  law  imports 
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the  qualification,  and  the  parties  are  treated  as  entering  into 
them  with  that  in  view,  that  if  the  day  of  performance  is 
Sunday,  it  may  be  done  on  some  other  day.  *  *  It  ap- 
pears to  me,  from  this  review  of  the  law,  that  the  court  is 
warranted  in  saying  that  when,  from  accident  or  mutual 
error,  the  day  of  fulfilling  an  agreement  falls  upon  Sunday, 
there  is  enough  of  principle  and  authority  to  justify  the 
party  in  deferring  his  performance  to  the  Monday  ensuing, 
without  impairing  a  right,  or  incurring  a  forfeiture." 

Where  the  policy  retjuired  payment  of  the  premium 
annually  upon  March  5,  but  thirty  days  of  grace  were 
allowed  on  condition  that  no  premium  should  be  received 
after  that  day  unless  the  insured  should  be  in  perfect  health, 
and  that  the  continuance  of  the  risk  should  be  at  the  entire 
option  of  the  company,  it  was  held  ^  that  the  policy  expired 
on  the  failure  to  pay  the  premium  diie  on  March  6,  1871, 
that  the  days  of  grace  terminated  on  April  4,  and  that  had 
the  insured  died  on  April  4,  and  the  premium  been  tendered 
on  that  day,  the  company  would  not  have  been  bound  to  ac- 
cept it, 

§  180.  Where  the  policy  provided  that  the  insured  agreed 
to  pay  into  the  treasury  of  the  association  one  dollar  and 
twenty-five  cents  upon  the  death  of  any  member,  within 
thirty  days  after  date  of  said  death,  being  notified  thereof 
by  publication  in  one  daily  newspaper  published  in  the  city 
of  New  Orleans  in  English,  German,  and  one  in  French  for 
five  consecutive  days,  it  was  held  •  that  under  this  clause  the 
assured  was  allowed  the  entire  thirty  days,  commencing  and 
counting  from,  and  after  the  last  of  the  five  days  of  publi- 
cation ;  that  the  company  could  not  claim  the  forfeiture  of 
the  policy  on  that  account  until  thirty  days  after  the  last  of 
the  five  days  of  publication  had  expired.  The  court  say, 
"  The  case  turns  upon  the  solution  of  the  question.  From 
what  day  does  the  thirty  days  begin  to  run  ?     If  the  thirty 

'  Donnald  y.  Piedmont  &  Arlington  L.  Ins.  Co.  2  Ins.  Law  Jour.  788,  Soath  Car. 
Wetmore  y.  Mnt.  Aid  A  Ben.  L.  Ins.  Ass.  28  La.  Ann.  770. 
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days  begin  to  run  from  the  first  day  of  publication,  the  time 
had  elapsed  before  Wetmore^s  decease.  If  the  commence- 
ment  be  on  the  last  day  of  publication,  the  full  period  of 
thirty  days  did  not  elapse  until  after  his  death.  If  the  time 
begin  to  run  from  the  first  day  of  publication,  why  should 
the  publication  be  required  to  be  made  for  five  days  con- 
secutively ?  The  reason  for  requiring  five  days'  publication 
would  seem  to  be  that  this  repetition  of  the  publication  for 
five  days  would  be  more  likely  to  bring  to  parties  interested 
knowledge  of  the  event  published  than  a  single  insertion  in 
the  gazette.  Taking,  then,  this  construction  of  the  clause 
stipulating  the  condition  as  correct,  the  publication  five 
times  is  to  be  considered  the  notice,  and  to  be  deemed  equiva- 
lent to  notice  served  personally.  Therefore,  the  last  day  of 
publication,  and  not  the  first,  is  the  period  from  which  the 
thirty  days  begin  to  run." 

The  policy  in  a  recent  case  provided  that,  "  Within  each 
calendar  month  the  insured  shall  also  pay  as  a  mortuary 
assessment,  the  further  sum  of  two  dollars,"  <fec. ;  and  the 
company,  on  one  of  its  customary  printed  blank  forms  of  re- 
ceipte  and  notices  of  mortuary  assessments,  gave,  on  April 
13,  its  receipt  for  an  assessment  for  March,  and,  annexed 
thereto,  this  notice  of  the  assessment  for  April:  "Mortuary 
assessment  No.  30  will  be  due  and  payable  on  or  before  the 
1st  day  of  May,  1872."  Without  that  assessment  having 
been  paid,  the  insured  died  on  the  night  of  May  1st,  1872, 
before  midnight.  The  court  held '  that  the  policy  continued 
until  midnight  of  May  1st,  and  the  insurer  was  liable. 
Plaintiff  contended  he  had  the  whole  of  the  first  day  of  May, 
until  the  last  moment  before  midnight,  to  pay  the  two  dol- 
lars,  the  mortuary  assessment  for  the  month  of  April,  and  as 
the  death  occurred  before  midnight,  he  was  not  bound  to 
pay  it.  The  defendants  contended  that  the  mortuary  assess- 
ment should  have  been  paid  within  the  calendar  month  of 
April,  according  to  the  express  terms  of  the  policy.  The  de- 
fendants contended  it  was  due  and  payable  within  the  "  cal- 

'  Och  T.  Homestead  Bonk  A  L.  Ins.  Ca  4  Pittsburg  Leg.  Jour.  98. 
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endar  month "  of  April,  and  that  the  notice  for  May  1 ,  was 
merely  granting  a  day  of  grace  to  the  insured,  and  not  hav- 
ing been  paid  at  all,  they  had  a  right  to  insist  upon  the  for- 
feiture of  the  policy.  The  court  say :  "  The  condition  of  the 
policy  was  that,  *  Within  each  calendar  month,  she  (the  in- 
sured) shall  also  pay  as  a  mortuary  assessment,  the  further 
sum  of  two  dollars,  Ac.'  It  does  not  say  that  the  mortuary 
assessments  of  each  month  shall  be  paid  within  that  calendar* 
month ;  but  that  ^  within  each  calendar  month,'  *  a  mortuary 
assessment '  shall  be  paid.  Neither  do  the  receipts  or  notices 
indicate  for  what  month  they  are  given,  except  by  their  num- 
bers and  dates.  The  policy  simply  required  the  insured  to 
pay  two  dollars  each  month.  In  this  case  the  insured  has 
been  in  the  habit  of  paying  on  the  first  day  of  each  month. 
All  the  notices  she  received  were  for  that  day.  She  paid  her 
tvo  dollars  on  the  13th.  of  April,  when  she  got  notice  to  pay 
another  on  or  before  the  Ist  day  of  May.  There  was  noth- 
ing, therefore,  in  the  policy  or  in  the  notice  she  received  to 
make  her  believe  that  this  assessment  was  due  before  the  Ist 
of  May,  and  if  not  paid  before  that  day  her  policy  would  be 
forfeited.  On  the  contrary,  she  was  justified  in  believing  it 
was  not  reaUy  due  until  the  first  day  of  May,  although  she 
might  pay  it  before  that  day.  As  the  policy  was  not  definite 
or  entirely  clear  as  to  the  time  when  each  monthly  assess- 
ment should  be  paid,  the  company  had  a  right  to  fix  a  day 
for  its  payment.  No  doubt  they  could  have  fixed  the  last 
day  of  the  month.  They  did  not  do  so,  however,  but  fixed 
the  first  day  of  the  next  month.  They  established  this  rule, 
and  by.  doing  so  put  that  construction  upon  their  policy. 
The  insured  would  so  understand  it  as  clearly  as  they  had  a 
right  to  do.  Under  this  construction  of  the  policy  and  the 
established  custom  of  the  company,  the  monthly  assessment  of 
April  was  not  due  or  demandable  until  the  first  day  of  May. 
"  But  if  the  policy  is  to  be  construed  more  strictly,  and  to 
be  held  as  requiring  the  mortuary  assessment  for  April,  to  be 
paid  within  that  *  calendar  month,'  are  they .  not  estopped 


1 


280  LAW  OF  LIFE  INSURANCE.  [§  180. 

by  their  cuatom  and  the  notice  in  this  case  ?  The  provision 
for  a  forfeiture  was  solely  for  the  benefit  of  the  company. 
They  had  a  right  to  waive  it.  They  did  so  by  frequently  re- 
ceiving payment  after  the  first  day  of  the  month.  The  last 
'  assessment  on  this  policy,  due  on  the  first  of  April,  was  not 
paid  till  the  1 3th.  By  giving  out  their  notices  for  the  first 
day  of  the  month  (and  this  was  the  invariable  rule — ^for  the 
notices  were  so  printed),  they  waived  the  payment '  within 
the  calendar  month,*  to  aU  the  members  of  the  company,  and 
appointed  the  first  day  of  the  next  month  for  payment 
Every  insured  person  would  so  understand  it,  and  would  feel 
perfectly  safe  in  delaying  payment  to  the  day  named.  It 
would  be  regarded  as  a  mutual  understanding  or  agreement 
between  the  company  and  the  insured  that  the  first  day  of 
the  succeeding  month  should  be  substituted  for  the  last  day 
of  the  month  for  paying  the  monthly  assessments ;  and  as  a 
matter  of  course  the  policy  would  continue  that  day  without 
being  liable  to  forfeiture.  *  *  But  it  is  contended  by  the  de- 
fendants that,  even  if  the  assured  in  this  case  had  until  May 
1st,  to  pay  this  assessment,  it  should  have  been  paid  within 
the  business  hours  of  that  day ;  not  being  paid  or  any  tender 
made  within  those  hours,  the  policy  was  forfeited  before  the 
death,  which  must  have  occurred  between  11  ^  and  12 
o'clock  of  that  night.  The  true  question  however  is,  when 
would  the  policy  expire,  or  be  forfeited  for  the  non-payment 
of  the  assessment  ?  Would  it  expire  or  be  forfeited  at  the 
close  of  business  hours,  or  continue  the  whole  of  that  day, 
that  is  until  midnight?  Ordinarily  life  insurance  policies 
provide  that  they  shall  extend  to  a  day  named  at  noon, 
when  if  the  premium  be  not  paid,  they  shall  expire  or  be 
forfeited.  There  is  no  such  provision  in  this  policy,  and  no 
hour  named  for  the  payment  of  the  assessments.  In  the  ab- 
sence of  any  such  provision,  the  insured  had  the  whole  of 
the  day  in  which  to  make  payment,  and  the  pglicy  would 
not  be  forfeited  for  non-payment  until  the  whole  day  had  ex- 
5)ired,  or  until  after  midnight.    She  died  according  to  the 
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verdict  of  the  jury,  before  midnight,  and  consequently  before 
the  policy  had  become  forfeited."  ^ 

§  181.  In  a  case  in  Connecticut,^  a  question  arose  as  to 
whether  the  renewal  premium  had,  in  fact,  been  paid,  or  its 
payment  had  been  waived.  A  person,  who  had  been  for 
many  years  the  local  agent  of  a  company,  had  a  policy  in  it 
on  his  own  life,  in  the  name,  and  for  the  benefit,  of  his  wife. 
The  company  placed  in  his  hands  renewal  certificates,  to  be 
used  in  receiving  payment  of  premiums  upon  policies  held  in 
his  vicinity,  all  of  which  contained  a  provision  that  they 
should  not  be  valid  till  the  premium  was  paid,  and  the  re- 
ceipt countersigned  by  the  agent.  On  paying  the  premiiun 
on  his  own  policy,  in  1866,  he  took  such  a  receipt,  but  did 
not  countersign  it.  He  died,  in  1867,  and  after  his  death  a 
similar  receipt  for  the  premium  of  1867  was  found  among 
his  papers,  not  countersigned  by  him.  On  this  state  of  facts, 
it  was  held,  by  an  equally  divided  court,  that  it  was  not 
erroneous  to  charge  the  jury  that  the  receipt  was  prima  fade 
evidence  of  the  payment  of  the  premium.    The  court  say : 


'  In  Sheridan  y.  Phcdniz  Life  Assnrance  Co.  1  E.  B.  <fc  E.  166,  there  was  presented  a 
"  strangely  framed  life  policy,"  in  which  "  the  company  hare  engrafted  some  new  terms 
upon  the  old  form,  without  making  all  the  alterations  necessary  to  render  the  policy  con- 
sistent  and  intelligible.  The  policy,  which  was  dated  Aug.  2,  1866,  recited  that  the  plaint- 
iff had  paid  a  sum  as  premium  to  Not.  2,  and  provided  that  if  the  insured  died/ before 
the  termination  of  twelve  months  from  the  date,  or  should  live  beyond  such  period,  and 
the  plaintiff  should  on  or  before  that  period,  or  on  or  before  the  expiration  of  every  suc- 
ceeding twelve  calendar  months,  provided  the  insured  be  still  living,  pay  the  annual 
amount  of  premium,  the  defendants  would  pay  £1,000,  provided  that  if  the  insured  died 
before  the  whole  of  said  quarterly  premium  became  payable  in  the  year  in  which  he  died, 
the  company  could  deduct  the  premium  for  the  year  from  the  insurance  money.  The  in- 
sured died  within  twelve  calendar  months,  and  at  the  time  of  his  death  the  third  quar- 
terly payment  was  due  and  unpaid.  The  Court  of  Queen's  Bench  held  that  the  policy 
was  "  to  be  construed  as  a  policy  from  quarter  to  quarter,  leaving  the  assured  at  liberty 
to  drop  it  at  the  end  of  any  qaarter,  and  not  imposing  any  continuing  liability  on  the  in- 
surance company,  unless  the  quarterly  payment  is  made  at  the  end  of  the  quarter."  The 
Exchequer  Chamber  reversed  this  decision,  1  E.  B.  (ft  E.  160,  holding  that  the  policy 
being  from  year  to  year,  and  not  from  quarter  to  quarter,  payment  of  the  instalment  at 
the  quarter  was  not  a  condition  precedent  to  the  continuance  of  the  policy  for  the  current 
year,  and  that  therefore  the  company  was  liable.  But  the  House  of  Lords  in  turn  re- 
versed the  decision  of  the  Exchequer  Chamber,  and  affirmed  that  of  the  Queen's  Bench. 
8  H.  of  Ld's  Gas.  746. 

'  Norton  v.  Phcenix  Mnt  L.  Ins.  Co.  36  Conn.  608. 
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"  If  Seth  p.  Norton  had  been  the  payee  of  this  policy,  and 
had  not  been  the  agent  of  the  defendants,  and  that  [as  to 
non-payment]  had  been  the  only  condition  attached,  it  clearly 
would  not  have  rebutted  the  presumption  of  payment  of  the 
premium.  It  is  not  to  be  supposed,  that  the  officers  of  this 
company  would  send  to  a  policy  holder  a  certificate  of  re- 
newal, with  such  a  condition  annexed,  unless  the  premium 
was  paid,  or  some  agreement  of  waiver,  or  for  giving  time, 
had  been  made.  In  reference  to  such  a  certificate  in  posses- 
sion of  a  policy  holder,  the  reasonable  presumption,  there- 
fore, would  be,  that  the  company  prepared  their  certificates 
in  blank,  in  that  way,  to  avoid  the  danger  of  having  them 
obtained  surreptitiously,  and  to  enable  them  to  make  defence 
in  case  of  loss,  where  the  certificate  was  delivered,  pursilZint 
to  some  special  agreement  which  had  not  been  performed. 
And,  under  the  circumstances  of  this  case,  that  condition  can 
have  no  greater  effect  in  this  certificate.  Although  Elizabeth 
Norton  was  the  payee  named  in  the  policy,  the  notice  and 
the  undisputed  evidence  show  that  it  was,  in  substance,  and 
effect,  a  contract  between  Seth  P.  Norton  and  the  defendants. 
It  was  the  common  case  of  a  husband  insuring  his  life,  in  the 
name  of  his  wife,  to  make  provision  for  his  family,  and  must 
have  been  so  understood  by  the  company.  That  condition, 
therefore,  should  not,  as  I  think,  be  permitted  to  operate  to 
rebut  the  presumption  of  payment  arising  from  the  renewal 
clause. 

"  The  remaining  condition  is,  that  the  certificate  should  be 
countersigned  by  Seth  P.  Norton,  as  agent.  Jt  seems  per- 
fectly obvious,  that  such  countersigning  could  not  have  been 
in  the  contemplation  of  the  parties.  In  relation  to  it  Norton 
was,  and  must  have  been,  understood  to  be  a  principal  and 
not  an  agent.  As  he  was  to  pay  the  premiums,  and  was  to 
retain  the  certificate,  it  was  of  no  possible  importance  to 
either  party  that  he  should  sign  it.  The  evidence  shows 
that  he  was  not  the  agent  of  the  plaintiff  in  the  transaction. 
Although  the  policy  was  in  her  name,  she  was  a  mere  payee, 
and  the  company  did  not  expect  him  to  collect  the  money  of 
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his  wife,  as  their  agent^  and  countersign,  and  leave  the  certifi- 
cate with  her,  as  in  ordinary  cases  of  insurance,  obtained 
and  renewed  by  agents.  Such  expectation  would  be  as  un- 
natural as  in  a  case  where  the  policy  is  made  payable  to  a 
third  person,  as  security  merely,  and  the  company  know  it ; 
and  such  policies  are  very  common.  The  truth,  evidently,  is, 
that  the  blank  certificates  of  the  company  were  prepared  in 
this  way,  to  be  used  by  the  local  agents  where  they  furnished 
policies  to  third  persons,  and  one  of  them  was  used  in  this  case, 
but  without  intending  that  it  should  operate  otherwise  than 
as  an  unqualified  renewal  And  this  view  is  confirmed  by  the 
course  of  dealing  between  the  parties.  The  premium,  it  appears, 
was  paid  in  1866,  and  a  like  certificate  given.  *  *  There 
is  evidence  tending  to  prove  a  waiver.  The  policy  was  of  a 
peculiar  character,  and  had  a  market  value  of  about  $800, 
because,  by  its  terms,  it  could  be  surrendered  to  the  com- 
pany, and  that  sum  obtained  from  them  for  it.  There  was  a 
like  certificate,  issued  to  Norton  in  1 866,  when  it  is  admitted 
that  the  premium  was  paid,  and  that  certificate  embraced 
another  policy  also,  and  was  not  countersigned.  Norton  had 
been  many  years  employed  by  the  defendants  as  a  local  agent, 
and  was  such  at  his  death,  and  we  must  presume  that  he  un- 
derstood his  business,  that  he  was  in  frequent  communication 
with  the  defendants,  and  that  he  would  not  have  neglected 
to  countersign  both  those  certificates,  if  there  had  not  been 
some  understanding  that  the  condition  was  not  to  be  opera- 
tive, and  was  waived.  Norton  is  dead,  and  the  company, 
mistakenly,  as  we  think,  under  the  circumstances,  plant  them- 
selves on  a  sheer  technicality,  and  explain  nothing." 

The  dissenting  judges  held  that  the  <3ertificate,  prima 
fdcie^  at  least,  showed  that  the  premium  had  not  been  paid ; 
that  the  portion  of  the  certificate,  prepared  for  the  receipt, 
was  left  in  blank,  not  signed  by  Norton,  the  agent,  and 
moreover,  that  he,  as  agent,  could  not  countersign  the  receipt 
on  his  own  policy,  and  that  the  production  of  the  single  prior 
receipt,  not  countersigned,  did  not  prove  a  course  of  dealing.^ 

>  See  ante,  %  170. 
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§  182.  Freminm  Payable  in  Notes. — ^Where,  as  is  very 
frequently  the  case  in  America,  a  part  of  the  annual  pre- 
mium is  paid  by  a  note,  and  the  non-payment  of  such  a  note 
at  its  maturity,  by  the  terms  of  the  policy,  forfeits  it,  it  is 
held  that,  if  within  the  year,  but  after  the  note  becomes  due 
and  is  not  paid,  the  life  terminates,  no  claim  can  be  main- 
tained against  the  insurer,  as  his  liability  no  longer  exista 
Thus,  in  a  Massachusetts  case,^  the  court  say :  "  The  policy  of 
the  plaintiff's  intestate  was  issued  and  accepted  upon  the 
express  condition  that  it  should  cease  and  terminate,  in  case 
he  should  not  pay  the  annual  premium  on  or  before  the 
several  days  mentioned  for  the  payment  thereof  or  should  fail 
to  pay  when  due  any  not-es  or  other  obligations  given  for 
premium.  Two  notes  were  given  for  the  balance  of  the 
premium  required  to  be  paid  upon  the  issuing  of  the  policy, 
one  payable  on  demand  for  forty  dollars,  and  the  other  for 
.  thirty-three  dollars,  payable  in  three,  six,  and  nine  months, 
in  equal  instalments  with  interest,  to  the  said  insurance  com- 
pany or  order,  to  which  last  note  was  added  a  statement  that 
it  was  for  the  balance  unpaid  of  the  cash  premium  on  the 
policy,  and  was  given  with  the  full  knowledge  and  intent 
that,  if  not  paid  when  due,  without  grace,  said  policy  should 
become  absolutely  nuU  and  void,  in  accordance  with  the  con- 
ditions therein  and  this  agreement.  The  policy  reci€ed,  as 
consideration  therefor,  the  amount  of  the  cash  premium  in 
hand  paid,  and  the  annual  premium^  of  a  like  sum  to  be 
paid  in  each  year  during  its  continuance.  The  defense  rests 
upon  the  failure  of  the  plaintiff's  intestate  to  pay  the  first 
instalment  due  on  the  note  above  described,  by  which,  it  is 
alleged,  the  liability  upon  the  policy  ceased.  *  *  And  we 
are  of  opinion  that  it  must  prevaiL  The  rights  of  the  plaint- 
iff must  be  determined  by  the  terms  of  the  contract  to 
which  the  assured  assented,  when  such  terms  do  not  contra- 
vene the  principles  of  law  or  public  policy.  *  *  The 
stipulations  in  regard  to  the  payment  of  premium  are  of  the 

'  Pitt  T.  Berkshire  L.  Ins.  Co.  100  Mass.  600. 
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substance  of  the  contract,  and  were  made  upon  adequate 
consideration.  It  is  urged  that  the  policy  acknowledges  the 
payment  of  the  first  year's  premium,  that  the  condition  re- 
fers only  to  future  premiums,  and  that  the  notes  in  question 
are,  by  the  decisions  of  this  court,  to  be  regarded  as  payment 
of  the  balance  of  the  cash  premium.  But  the  terms  include 
alLnotes  or  obligations  given  for  premium.  The  note  and 
policy  are  to  be  construed  together,  and  the  note  declares 
that  it  is  embraced  within  the  conditions  of  the  policy  in 
reference  to  forfeiture.  The  acknowledgment  of  payment  in 
the  policy  is  always  open  to  explanation  by  proof  of  the 
actual  facts.  The  decisions  of  this  court,  which  declare  that 
the  giving  of  a  negotiable  promissory  note  is  evidence  of 
payment  of  a  pre-existing  debt,  allow  it  always  to  be  shown, 
to  defeat  the  inference,  that  such  was  not  the  intention  of  the 
parties.  It  only  in  effect  changes  the  burden  of  proof  in  such 
cases.  And  here  the  papers  abundantly  show  that  it  was 
not  the  intention  that  the  notes  given  should  be  considered 
payment  of  the  premium  unless  paid  when  due.  It  is  farther 
argued  that  the  note  in  question  is  a  single,  entire  contract, 
and  was  not  due,  although  the  first  instalment  was  not  paid 
as  provided.  In  Vinton  v.  King,*  it  is  held  that  a  note  pay- 
able by  instalments  is  overdue  when  the  first  instalment  is 
overdue  and  unpaid,  so  as  to  effect  a  subsequent  holder  with 
the  equities  between  the  original  parties.  In  one  sense  it  is 
not  overdue  as  to  the  remaining  instalments ;  but  whether, 
strictly  speaking,  it  is  an  overdue  note  or  not,  it  is  clearly 
within  the  conditions  of  the  policy  to  be  regarded  as  an 
overdue  obligation  given  for  premium  to  the  extent  of  the 
first  payment  due  on  the  note." 

In  a  similar  case  in  Ohio,*  the  court  say :  "  The  conclusion 
most  obviously  presented  by  aU  the  circumstances  of  the  case, 
and  upon  a  fair  construction  of  the  contract  is,  that  there 
was  a  giving  of  credit  for  a  part  of  the  premium.  The 
whole  premium  was  not  paid  in  cash ;  for  one-half  of  it  a 

'  4  Allen,  C62.       '  Robert  v.  N.  E.  Mat.  L.  Ins.  Co.  1  Disney,  866 ;  a.  c.  2  Disney,  106. 
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credit  was  given,  and  a  note  taken  for  the  amount.  The 
clause,  in  express  terms,  provides  that  if  any  note,  given  to 
the  company  for  a,  premium,  or  a  part  thereof,  shall  not  be 
paid,  when  due,  all  claim  on  the  policy  shall  be  forfeited  to 
the  company,  and  the  policy  shall  be  void.  The  contingency 
for  which  provision  was  thus  made,  happened.  A  note  was 
given  for  part  of  the  premium ;  it  became  due  during  the 
life  of  the  assured,  and  was  not  paid." 

§  183.  Demand  of  Payment  of  Note  not  neoessary. — ^In  the 

case  last  cited  it  was  claimed  that,  inasmuch  as  the  company 
retained  the  note,  the  policy  was  not  forfeited  by  its  non- 
payment. It  was  also  claimed  that  a  strict  forfeiture  should 
not  be  enforced.  But  the  court  say  :  "  There  is,  however,  to 
my  mind,  a  still  stronger  reason  why,  as  to  the  ordinary  an- 
nual premium  in  a  life  policy,  there  can  be  no  relief  in  case 
of  its  non-payment  on  the  day  specified.  The  contract  is  of 
the  description  which  is  termed  unilateral  To  have  it  con- 
tinue from  year  to  year  is  in  the  nature  of  a  privilege, 
secured  by  the  agreement  of  the  company.  It  may  be 
waived  or  abandoned  by  the  party,  and  the  company  has  no 
right  to  thrust  it  upon  him  without  his  consent,  expressed 
in  the  mode  and  at  the  time  appointed,  and  the  very  nature 
of  the  business  of  the  company  requires  that  they  should 
know,  at  the  time,  whether  their  agreement  is  to  continue. 
The  principle  upon  which  relief  has  been  refused,  in  the  case 
of  a  privilege  of  purchase,  fully  applies.  It  remains,  in  the 
next  place,  to  consider  whether  the  condition  in  the  policy, 
as  to  a  premium  note,  stands  on  the  same  footing  as  that  in 
relation  to  the  annual  premium ;  and  it  is  upon  this  point  of 
the  case  alone,  as  to  which  1  have  found  it  difficult  to  come 
to  an  entirely  satisfactory  conclusion.  On  the  one  hand, 
there  are  conclusive  considerations  applying  to  the  annual 
premium,  which  do  not  apply  to  the  premium  note,  particu- 
larly that  just  mentioned,  the  want  of  any  mutuality  of 
contract,  in  the  one  case,  and  its  apparent  existence  in  the 
other.    On  the  other  hand,  the  well-understood  condition 
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that  the  prompt  payment  of  premiums  was  necessary  to  con- 
tinue the  existence  of  the  policy,  and  the  reasonable  conclu- 
sion that  it  was  the  intent  of  the  parties,  as  expressed  in  the 
clause  as  to  credit,  only  to  waive  partially  and  temporarily 
this  payment,  retaining  in  full  force  the  condition ;  in  other 
words,  providing  in  such  a  case  as  the  present,  substantially 
though  not  in  form,  for  semi-annual  premiums.  I  have  con- 
sidered several  collateral  questions  as  tending  to  throw  light 
on  the  principal  one,  and  among  others,  whether,  on  the  non- 
payment of  the  premium  note,  the  company,  had  they 
elected  so  to  do,  might  have  maintained  an  action  for  the 
amount,  and  so  enforced  the  continuance  of  the  contract 
until  the  end  of  the  year.  *  *  The  question  whether 
the  company  was  bound  to  do  any  act  in  disaffirmance 
of  the  contract,  will  at  last  be  found  to  depend  on 
the  intention  of  the  parties,  as  shown  by  the  nature 
of  the  agreement,  and  to  resolve  itself  into  the  general 
question  under  consideration.  As  a  general  rule,  a  condition 
in  a  policy  not  complied  with,  defeats  it,  and  no  act  is  re- 
quired on  the  part  of  the  company.  I  have  found  no  author- 
ity which  establishes  an  exception  in  the  case  of  a  condition 
as  to  the  non-payment  of  a  premium  note.  *  *  *  If  the 
breach  of  such  a  condition  is  a  good  defence  at  law,  the  ab- 
sence of  any  case  in  which  relief  has  been  given  in  equity, 
upon  the  general  ground  of  the  jurisdiction  to  relieve  against 
forfeitures,  is  a  forcible  objection  to  the  propriety  of  extend- 
ing that  branch  of  the  jurisdiction  to  such  cases.  After  much 
reflection  on  the  subject,  there  are  to  my  mind  serious  objec- 
tions to  any  such  relief  in  this  case  upon  the  principles  which 
appear  to  have  been  established  upon  the  subject,  and  which 
have  been  before  stated.  The  contract  of  life  insurance  is 
one  of  a  peculiar  nature.  The  company,  for  example,  is  called 
on,  in  this  case,  for  the  consideration  of  ninety  dollars  and 
forty  cents,  to  pay  eight  thousand  dollars.  K  such  demands 
are  enforced,  as  they  undoubtedly  may  be,  when  there  has 
been  a  compliance  with  the  terms  of  the  contract,  in  what 
mode  is  the  loss  to  be  made  -up  unless  by  the  receipt  of  pre- 
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miuins,  and  the  judicious  investment  and  use  of  the  money 
received?     *     *     I  cannot    resist   the  conclusion  that  the 
prompt  payment  of  the  premium  is  of  the  substance  of  the 
agreement  in  a  contract  of  life  insurance,  and  that  this  prin- 
ciple applies  as  well  to  the  case  of  a  premium  for  which,  in 
favor  of  the  assured,  a  credit  has  been  given,  as  to  any  other. 
Such  being  the  principle  applicable  to  the  case,  in  my  opin- 
ion there  is  nothing  in  the  fact  of  a  note  being  given  and 
being  retained  by  the  company,  which  forbids  its  applica- 
tion.    On  the  contrary,  taking  the  policy  and  the  note  to- 
gether, as  one  and  the  same  transaction,  which  it  would  still 
more  properly  be,  had  the  indorsement  been  made,  I  think  it 
might  be  very  fairly  claimed  that,  upon  the  non-payment  of 
the  note,  being  for  a  definite  part  of  the  current  annual  pre- 
mium, and  the  consideration,  by  the  terms  of  the  agreement, 
ceasing,  the  company  could  not  have  enforced  its  payment. 
It  has  not  escaped  my  observation  that  the  note  is  made  pay- 
able to  order ;  but  it  could  not  be  negotiated,  and  there  could 
have  been  no  intention  that  it  should  be  negotiated,  so  as  to 
be  clear  of  the  condition  in  the  policy  upon  which  its  consid- 
eration depended ;  for  that  consideration,  and  its  connection 
with  the  particular  policy,  is  clearly  shown  on  the  face  of  the 
note,  and  it  could  not  be  taken  without  full  notice.    The  fact 
that  this  statement  appears  on  the  note,  and  that  there  was, 
or  should  have  been,  an  indorsement  of  the  receipt  of  the 
note  upon  the  policy  is,  as  has  been  before  suggested,  strongly 
significant  to  show  that  it  was  the  intention  of  the  parties  to 
carry  out,  in  substance,  the  proposition  which,  in  fact,  ap- 
pears to  have  been  made,  that  a  semi-annual  premium  should 
be  paid." 

Where,  however,  the  policy  contained  the  ordinary  pro- 
vision, that  it  was  to  be  forfeited  unless  the  premiums  were 
punctually  paid,  and  two  annual  premiums  were  paid,  a  credit 
being  however  given  for  part  of  each,  and  when  the  third 
premium  became  due  one  half  of  the  cash  due  was  paid  to 
the  agent  in  cash,  and  he  took  a  note  for  the  other  half  which 
stipulated  that  if  it  was  not  paid  at  maturity,  the  policy  was 
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to  be  void,  the  court  held,^  that  as  the  note  called  for  interest 
at  seven  per  cent.,  while  the  interest  referred  to  in  the  policy- 
was  six,  it  was  not  taken  in  pursuance  of  the  requirements 
of  the  policy,  and  that  therefore,  unless  demanded  on  the  day 
of  actual  maturity,  a  failure  to  pay  it  did  not  forfeit  the  policy. 
The  note  was  demanded  at  various  times,  but  not  on  the  day 
of  maturity.  It  was  retained,  but  the  company  refused  to 
accept  payment  of  the  next  premium.  The  court  say,  "  Let 
us  then  inquire  whether  the  note  given  in  this  case  could 
have  been  sued  upon  and  recovered  by  the  company  after  it 
became  due,  or  whether  the  maker  could  have  successfully 
defended  against  it  on  the  ground  that  he  had  elected  to  in- 
sure no  longer  with  the  company.  We  think  he  could  not. 
The  risk  for  the  whole  year  would  have  commenced;  the 
policy  for  that  year  would  have  attached,  and  the  company 
would  have  carried  it  six  months  and  three  days,  liable,  in 
case  of  the  insurer's  death,  during  the  whole  time.  The  pay- 
ment of  the  note  became  a  condition  subsequent,  which  only 
the  company  could  avail  itself  of.  There  would  have  been  an 
election  on  the  part  of  the  insured  to  insure  for  another  year, 
and  not  a  refusal  to  do  so,  as  if  he  had  not  attempted  to  pay 
the  premium  for  the  year,  in  which  case  there  would  have 
been  no  liability  on  his  part.  Such  terms  in  the  note 
made  the  policy  merely  voidable  at  the  option  of  the  com- 
pany. *  *  The  company  might  have  forfeited  the  policy  on 
non-payment  of  the  note  when  it  became  due ;  but  it  should 
have  exercised  the  right  promptly.  It  should  have  demanded 
payment  on  the  last  day  of  grace  during  the  business  hours 
of  the  day;  and  if  such  payment  was  not  then  made,  it 
shoidd  have  declared  the  policy  forfeited  or  void.  This  is 
in  accordance  with  well  settled  rules  for  enforcing  forfeitures 
for  breaches  of  conditions  subsequent.  *  *  The  company 
then  did  not  determine  or  make  void  this  policy  when  the 
note  fell  due,  and  it  became  a  mere  debt,  like  the  check  given 
for  the  other  half  of  that  year's  cash  premium." 

'  Mat  Ben.  L.  Ins.  Co.  y.  French,  2  Cincin.  821. 
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§  184.  Return  of  Note  not  Necessary. — ^In  a  recent  case/ 
the  premium  was  payable  on  the  11th  of  December  in  each 
year,  and  there  was  a  provision  that  a  failure  to  pay  any 
note  given  for  premium  should  render  the  policy  void  with- 
out notice.  The  second  annual  premium  was  paid,  in  part, 
by  a  note  dated  December  11th,  1869,  payable  four  months 
after  date  without  grace,  and  containing  a  stipulation  that  if 
not  paid  at  maturity  the  policy  should  be  void.  No  tender 
of  payment  of  the  note  was  made  until  the  1 2th  of  April, 
1870,  when  the  defendants  refused  payment,  claiming  that 
the  policy  had  lapsed  by  reason  of  the  non-payment  of  the 
note  at  maturity.  The  theory  upon  which  the  plaintiff's 
counsel  sought  to  maintain  an  action  against  the  company 
was,  that  the  policy  could  not  be  terminated  without  a  de- 
mand of  payment  of  the  note,  and  that  even  if  it  could  be, 
the  tender  of  payment  was  in  time.  At  the  trial  the  court 
held  in  favor  of  the  defendants,  basing  its  decision  on  Roberts 
V.  New  England  Life  Insurance  Company,*  and  on  appeal  to 
the  general  term  the  decision  was  affirmed.  The  opinion  of 
Daly,  J.,  at  the  trial,  says:  "The  instrument  which  the 
plaintiff's  husband  signed  in  this  case,  was  a  promissory  note, 
having  all  the  distinguishing  attributes.  It  was  for  the  pay- 
ment of  a  certain  sum  of  money,  absolutely,  and  at  all  events 
upon  a  certain  day.  It  did  not  depend  upon  any  contin- 
gency, and  was  not  payable  out,  or  from  any  particular  fund. 
As  a  promissory  note,  therefore,  it  was  for  the  plaintiff's 
husband  to  pay  it,  on  or  before  the  day  named,  and  not  for 
the  defendants,  who  were  the  payees,  to  demand  it.  A  con- 
sequence was  attached  to  his  failure  to  pay  it  upon  the  day 
named,  which  was  expressed  both  in  the  note  and  in  the 
policy  of  insurance,  which  was,  that  the  failm'e  to  pay  the 
note  at  maturity,  should  cause  the  policy  to  be  void,  without 
notice  to  any  party  or  parties  interested  therein.  He  did  not 
pay  it  upon  the  day  it  was  due,  but  the  amount  was  tendered 
to  the  defendants  upon  the  day  following,  when  they  refused  to 

'  Roehner  ▼.  Koickerbocker  L.  Ins.  Ck>.  4  Daly,  612. 
'  1  Disney,  866 ;  s.  o.  2  Disney,  106. 
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receive  it,  regarding  the  contract  as  at  an  en^,  according  to  the 
condition.  This  is  not  an  action  to  relieve  against  a  forfeit- 
ure, even  if  the  condition  were  one  against  the  strict  enforce- 
ment of  which  a  court  of  equity  would  relieve,  which  is  by 
no  means  clear.  It  is  an  action  to  recover  upon  the  policy, 
upon  the  assumption  that  the  condition  was  fulfilled  by  a 
tender  of  the  money  in  time.  It  is  claimed  that  the  note 
was  not  payable  until  the  twelfth ;  but  this  is  erroneous.  It 
was  payable  on  the  eleventh.  *  *  The  parties  have  expressly 
agreed  that  the  failure  to  pay  the  note  on  the  day  it  is  due, 
should  make  the  policy  void  without  notice,  and  the  court 
cannot,  by  construction,  make  a  diflterent  contract  from 
what  the  parties  themselves  have  made.  By  the  terms  of 
their  agreement  the  policy  had  become  void  on  the  twelfth, 
the  day  when  the  plaintiff's  husband  went  to  the  defendants 
and  tendered  the  amount  of  the  note,  and  I  utterly  fail  to 
see  upon  what  ground  or  principle  I  could  hold  that  the 
condition  was  fulfilled  by  a  tender  of  the  amount  of  the  note 
on  that  day. 

"  It  is  claimed  that  the  defendants  cannot  treat  the  policy 
as  void,  until  they  have  returned  the  annual  premium  note 
of  $212,  and  the  four  months'  note  for  $120.84.  The  defend- 
ants were  to  retain  the  annual  premium  note,  as  well  as  the 
other  note,  until  the  day  fixed  for  the  payment  of  the  latter,. 
and  therefore,  before  they  could  return  either,  the  breach 
of  the  condition  occurred  by  which  the  policy  became  void 
They  are  bound,  of  course,  to  return  these  notes  when  re- 
quested, but  that  is  all  the  obligation  on  their  part  that  can 
arise  respecting  these  instruments,  and  in  this  case  they  have 
returned  them  by  surrendering  them  up  on  the  trial.  What 
the  effect  upon  their  contract  might  have  been  if  they  had  in- 
dorsed these  notes  over,  so  as  to  give  a  third  person  a  right 
of  action  upon  them,  it  is  unnecessary  to  consider,  as  the 
defendants  have  not  done  so.  They  have  brought  them  into 
court,  and  the  plaintiff  is  entitled  to  the  possession  of  them. 
*  *  I  was  disposed,  if  possible,  to  regard  the  agreement 
to  dispense   with  notice,  as  meaning  notice  of  an  election 
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on  the  part  of  the  defendants  that  the  policy  should  there- 
after he  void,  and  in  that  sense  distinguishable  from  a 
demand ;  but  upon  reflection,  I  do  not  think  that  I  can  so 
limit  it,  for  were  I  to  hold  that  a  demand  was  necessary, 
it  would  be  holding  in  reality  that  notice  was  required 
to  render  the  policy  void,  for  no  demand  of  the  note  being 
necessary  to  charge  the  maker,  the  demand  cpuld  only,  in 
legal  effect,  operate  as  a  notice  that  if  the  money  was  not 
paid  when  demanded,  the  policy  would  be  void.  It  would 
in  fact  be  refusing  to  give  effect  to  the  very  agreement  which 
the  parties  had  made." 

§  185.  Where  the  policy  provided,  that  it  should  be 
suspended,  if  a  note  was  not  paid  when  due,  and  should 
remain  suspended  till  the  note  was  paid,  and  a  loss  occurred 
while  *a  note  remained  so  unpaid,  it  was  held  ^  that  the 
company  was  not  liable,  and  that  an  agreement,  that  the 
note  might  lie  over  for  a  few  days,  did  not  waive  the 
forfeiture  nor  restore  the  right  of  action. 

§  186.  ProTision  as  to  Forfeiture  strictly  Constmed. — ^But 
the  provision  forfeiting  the  policy  in  case  of  the  non- 
payment of  a  note .  must  be  clear  and  distinct.  Thus,  where 
the  policy  was  expressed  to  be  made  in  consideration  of  a 
premium  already  paid,  and  of  future  annual  payments,  with 
a  condition  that,  in  case  any  premium  due  on  the  policy 
should  not  be  paid  when  due,  the  policy  should  be  forfeited; 
and  declaring  that  the  policy,  and  any  sums  that  should 
become  due  thereon  from  the  insurers,  were  pledged  to  secure 
the  payment  of  any  premium  on  which  credit  should  have 
been  given,  or  any  note  or  security  therefor,  such  pledge,  in 
no  respect,  to  affect  the  provisions  respecting  forfeiture ;  and, 
further,  declaring  that  the  policy  should  not  take  effect  until 
the  first  premium  was  paid ;  it  appeared  that  the  policy  was 
delivered,  and  the  company  received  a  portion  of  the  first 
premium,  in  cash,  and  two  notes,  payable,  one  in  six  months, 

'  Wall  V.  Home  (M.)  Ina.  Co.  86  N.  Y.  15Y;  Williams  v.  Albany  (F.)  lua.  Oq.  1  Mich. 
Nisi  Prius,  X. 
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and  the  other  on  demand  after  five  years.^  The  latter  note 
contained  a  provision,  that  the  policy  should  be  subject  to 
forfeiture,  in  case  of  the  non-payment  of  the  interest  and 
principal  of  the  note.  The  first  note,  however,  had  no  such 
provision,  and  at  maturity  it  was  not  paid.  The  policy  did 
not  contain  any  clause,  forfeiting  the  policy  in  case  any  note 
given  for  a  premium  was  not  paid.  It  was  held,*  that  the 
policy  had  taken  effect ;  that  the  clause,  as  to  forfeiture  for 
non-payment  of  premiums,  related  only  to  premiums  other 
than  the  first  one ;  that  the  policy  was  not  forfeited  by  the 
non-payment  of  the  note,  and  that  the  fact  that  the  assured, 
on  the  maturity  of  the  note,  had  expressly  refused  to  pay 
it,  saying  he  "  would  not  have  anything  more  to  do  Avith  the 
company  and  abandoned  the  whole  thing,"  made  no  differ- 
ence, the  policy  having  been  retained  by  the  assured,  and 
the  note  by  the  company,  and  there  being  no  evidence  that 
the  company  assented  to  the  abandonment. 

In  a  very  recent  case  in  Indiana,*  the  facta  were  similar 
to  those  in  that  just  stated.  A  foreign  life  insurance  com- 
pany, through  its  local  agent,  issued  a  policy  which  stated, 
that  "  in  consideration  of  a  certain  sum  to  them  paid  by  " — 
a  person  named — "  being  the  assured  in  this  policy,  and  of  a 
like  sum  to  be  paid  to  them  by  said  assured,  on  or  before  the 
12th  of  March,  in  every  year,  during  the  continuance  of  this 
policy,"  the  company  insured  his  life,  in  a  certain  amount, 
for  the  term  of  his  life;  that,  "in  case  of  the  forfeiture  of 
this  policy,  the  insured  shall  not  be  entitled  to  any  return  of 
premium,  or  share  of  the  surplus  funds ; "  that,  "  in  case 
any  premium  on  this  policy  shaU  not  be  paid  at  the  day 
when  payable,  the  policy  shall  thereupon  become  forfeited 
and  void;"  that  "this  policy  and  any  sums  that  shall 
become  due  "  thereon  from  said  company  are  pledged 
and  hypothecated  to  said  company,  and  they  have  a  lien 
thereon  to   secure  the  payment  of  any  premium  on  which 

'  McAllister  y.  K.  E.  Mat.  L.  Ins.  Co.  101  Mass.  658. 
*  N.  £.  Mat  L.  Ins.  Co.  t.  Hasbrook,  82  Ind.  447. 
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credit  may  be  given,  and  of  any  note  or  security  therefor : 
but  this  pledge  and  hypothelcation  shall,  in  no  respect,  affect 
the  provisions  respecting  the  forfeiture  of  this  policy."  The 
agent  took,  for  the  first  year's  premium,  goods  to  the  amount 
of  one-fourth  thereof,  a  note  for  the  same  amount,  due  in  six 
months,  and  a  note  for  the  remaining  half,  due  in  five  years, 
both  notes  payable  to  the  company,  and  bearing  interest  from 
date,  the  interest  on  the  latter  payable  annually.  The  latter 
note  provided,  that  it  was  embraced  in  said  condition  of  for- 
feiture, but  the  former  note  did  not  contain  such  a  provision. 
The  agent  remitted  to  the  company  the  amount  paid  in  cash, 
less  his  commission,  together  with  the  notes.  The  six  months' 
note  was  returned  to  the  agent  for  collection,  before  it  became 
due,  and  was  not  paid  at  maturity.  The  policy  was  dated 
March  12th,  the  insured  died  in  October  of  the  same  year, 
and  suit  was  brought  by  the  administrator  of  the  estate  of  the 
assured  upon  the  policy.  Rules  of  the  company  were  proved, 
as  follows :  "  A  tariff  of  premiums  shall  be  fixed  by  the 
directors,  below  which  no  risk  shall  be  taken ;  but  the  presi- 
dent shall,  in  doubtful  cases,  consult  the  committee  of  finance 
or  any  two  of  the  directors,  on  any  advance  for  particular 
risks.  The  premiums  shall  be  paid,  in  conformity  to  the 
rules  of  the  company,  before  the  policy  is  issued,  and  the 
president  and  secretaiy  shall  each  be  liable  for  the  amount  of 
premium  on  policies  delivered  at  the  office  of  the  company. 
A  part  of  any  annual  premium  may  be  taken  in  one  or  more 
promissory  notes,  on  interest,  secured  by  the  condition  in  the 
policy ;  but  every  such  note  shall  be  made  payable,  before  or 
at  the  beginning  of  the  period  of  the  risk  for  which  the  note 
is  given,  so  that  the  company  shall  not  run  the  risk  for  any 
time  for  which  the  premium  shall  not  have  been  actually 
paid."  This  rule  was  not  a  part  of  the  contract,  but  the  as- 
sured had  notice  of  it.  On  this  state  of  facts,  it  was  held 
that  the  six  months'  note  was  not  within  the  condition  of 
forfeiture  in  the  policy,  and  that  its  non-payment  at  maturity 
did  not,  therefore,  avoid  the  policy.  It  was  also  held,  that 
the  company  was  liable  to  pay  the  sum  insured,  after  deduct- 
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ing  therefrom  the  amount  of  the  two  notes.  The  court  says : 
"  By  the  policy,  the  first  year's  premium-  is  treated  as  paid. 
It  is  very  clear  that,  aside  from  the  two  notes,  the  condition 
of  forfeiture,  by  its  terms,  applies  only  to  the  premiums  to  be 
paid  on  the  12th  of  March,  in  every  year,  during  the  contin- 
uance of  the  policy.  It  is  true,  that  it  may  be  shown  that  the 
first  year's  premium  was  not  paid,  although  it  contradicts  the 
receipt  contained  in  the  face  of  the  policy ;  but  in  giving  a 
construction  to  a  contract,  the  intention  of  the  parties,  as  ex- 
pressed therein,  must  govern.  The  rule  of  law,  that  all  the 
writings  executed  by  the  parties  at  the  time  form  a  part  of 
the  contract,  is  recognized.  The  policy  and  the  notes  must 
be  taken  as  one  contract,  and  construed  accordingly.  Does 
the  six  months'  note  change  the  contract  as  expressed  on  the 
face  of  the  policy  ?  It  is  not  the  duty  of  the  court  to  extend 
the  operation  of  this  condition  of  forfeiture  beyond  what  was 
in  the  contemplation  of  the  parties  at  the  time  the  contract 
was  made.  It  was  thought  necessary  to  specify,  in  one  of  the 
notes,  that  it  was  embraced  in  the  condition,  but  this  was 
omitted  in  the  other.  But  the  mere  giving  of  a  promissory 
note,  could  not  change  the  terms  of  the  contract  of  forfeiture, 
as  expressed  on  the  face  of  the  policy.  If  such  had  been  the 
intention  of  the  parties,  it  should  have  been  expressed,  either 
in  the  policy  itself,  or  in  the  note." 

Where  an  endowment  policy,  on  which  two  payments  had 
been  made,  partly  in  cash  and  partly  in  notes,  was  surrendered, 
and  a  paid-up  policy  taken  in  place  of  it,  and  the  new  policy 
provided  that  it  was  conditional  upon  the  interest  on  two 
notes  given  in  part  payment  of  the  premiums  on  the  sur- 
rendered policy  being  paid  in  advance,  and  the  notes  calling 
for  annual  interest,  it  was  held^  that  the  policy  intended 
that  interest  should  be  paid  annually  in  advance,  and  that  a 
single  payment  was  not  sufficient  to  prevent  forfeiture. 

§  187.  In  Baker  v.  Union  Life  Insurance  Co.,*  the  hus- 

'  Patch  Y.  Phoenix  Mat.  L.  Ins.  Co.  44  Vt  481 ;  8.  o.  2  Ins.  Law  Jour.  86. 
*  6  Rob.  893 ;  s.  o.  87  How.  126;  6  Abb.  N.  S.  144.     The  sUtement  of  the  case  as 
here  given,  is  in  part  prepared  from  the  original  papers. 
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band  procured  an  insurance  upon  his  life  for  the  benefit 
of  his  wife,  giving*  his  notes  for  the  whole  premium,  which 
were  receipted  for  on  the  policy  as  cash.  He  then  took  the 
policy  to  his  wife,  and  there  was  no  evidence  that  she  knew 
that  the  premium  had  not  been  paid  in  cash.  She  expressly 
swore  that  she  did  not  know  it.  One  of  the  notes  came 
due  during  the  husband's  life,  and  was  not  paid  though  he 
repeatecjly  promised  to  pay  it,  and  he  died  leaving  it  unpaid. 
On  the  margin  of  the  policy  was  an  indorsement  headed 
"  Special  agreement,"  which  provided  that  the  policy  was 
issued  and  accepted  upon  the  condition  that  if  at  any  time 
any  note  (other  than  the  usual  premium  note  for  one-half 
the  annual  premium),  should  be  given  in  payment  or  part 
payment  of  any  premium  then  due  or  to  become  due,  and  the 
note  should  not  be  paid,  the  policy  should  become  void. 
The  notes  contained  a  similar  condition.  Upon  this  state  of 
facts  the  court  below  held  the  company  liable.  But  the 
Court  of  Appeals  reversed  this  decision,*  s^yi^igj  "  The  hus- 
band agreed  for  the  insurance,  and  caused  his  wife  to  be 
named  as  beneficiary.  It  was,  nevertheless,  a  contract  with 
the  husband,  and  the  terms  and  conditions  to  which  he  as- 
sented, attach  to  and  qualify  the  policy,  and  determine  the 
liability  of  the  insurers.  As  between  the  immediate  parties 
to  the  contract,  the  acknowledgment  of  the  receipt  of  the 
first  annual  premium  embodied  in  and  indorsed  on  the  policy, 
is  but  an  admission,  and  liable  to  be  contradicted.  It  is 
simply  evidence  of  the  fact  of  payment,  but  not  conclusiva 
*  *  In  so  many  words,  the  parties  have  agreed  that  upon 
failure  to  pay  the  notes  at  maturity,  the  policy  shall  become 
immediately  void,  and  the  insurers  shall  be  released  from  all 
obligations  under  it.  The  contingency  has  happened,  and 
the  result  dictated  by  the  contract  necc-ssarily  follows."  The 
court  then  expressly  approve  the  decision  in  Pitt  v.  Berk- 
shire Life  Insurance  Company,*  and  continue:  "The  case 
will  not  be  changed  if  the  policy  is  regarded  as  having  been 

'  48  N.  T.  283.  ■  100  Mass.  600. 
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procured  by  the  plaintiff,  and  as  the  result  of -an  agreement 
made  between  her  and  the  defendants.  The  husband  of  the 
plaintiff  was  the  actor  in  the  transaction,  and  represented 
the  plaintiff,  and,  claiming  the  benefit  of  his  acts  and  of  the 
policy  procured  by  his  agency,  she  necessarily  ratifies  and 
aflSrms  the  contract  as  it  was  made,  with  all  its  terms  and 
conditions.  She  adopts  the  acts  of  the  agent  and  makes 
them  her  own.  If  the  agent  exceeds  or  transgresses  his 
authority,  the  principal  may  repudiate  his  acts  altogether; 
but  he  cannot  affirm  in  part  and  repudiate  in  part,  take  the 
benefit  of  the  favorable  parts  of  the  contract,  and  reject  the 
residue.  There  is  no  question  of  estoppel  in  pais  in  the 
case ;  none  was  found  by  the  jury,  and  there  was  no  evi- 
dence upon  which  it  could  have  been  predicated.  There 
can  be  no  estoppel  in  behalf  of  one  having  fiill  knowledge 
of  all  the  facts ;  and  as  the  payment  of  the  premium  by  a 
note  by  conditions  affecting  the  policy,  instead  of  in  cash, 
was  the  act  of  the  plaintiff's  agent,  and  as  the  principal  is 
chargeable  with  knowledge  of  the  act  of  the  agent,  and 
notice  to  the  agent  is  notice  to  the  principal,  it  follows  that 
the  defendants  are  not  estopped  from  alleging  the  truth  of 
the  transaction  as  against  the  plaintiff.  *  *  Every  ele- 
ment of  an  estoppel  is  wanting  here :  the  defendants,  by 
their  agent  or  otherwise,  made  no  statement  or  representa- 
tion to  influence  the  action  of  the  plaintiff,  or  which  could 
have  been  supposed  would  influence  her  conduct  in  any  re- 
spect, and  there  was  no  evidence  tending  to  show  that  she 
was  influenced  by  the  acknowledgment  of  the  receipt  of  the 
premium,  or  that  she  could  or  would  have  paid  the  premium 
at  any  time,  or  under  any  circumstances.  Neither  was  there 
any  waiver  of  the  condition  of  the  policy  or  the  notes.  An 
unsuccessful  demand  of  payment  could  not  be  construed  into 
an  abandonment  and  waiver  of  any  of  the  terms  and  condi- 
tions of  the  note  or  policy,  or  as  an  alteration  of  the  contract 
in  any  particular." 

§  188.  Bight  to  Paid-np  Policy. — ^Where  a  policy  issued 
in  1870  provided  that  the  premium  was  payable  annually  on 


298  LAW  OF  LIFE  INSURANCE.  [§  188. 

October  15,  and  that,  if,  after  the  first  premium  was  paid,  de- 
fault should  be  made  in  the  payment  of  any  subsequent  ones^ 
"  such  default  shall  not  work  a  forfeiture  of  this  policy,  but, 
if  it  be  surrendered  within  thirty  days  after  the  date  of  such 
default,"  the  company  will  issue  a  paid-up  policy  for  its  net 
value,  computed  in  a  manner  pointed  out ;  and  the  only  pre- 
mium paid  was  for  the  year  ending  October  15, 1871,  and  he 
died  on  October  24,  1871,  not  having  paid  the  second  pre- 
mium, it  was  held*  that  the  company  was  only  liable  to  pay 
the  amount  of  the  paid-up  policy. 

Where  the  policy  provided  that,  even  if  default  should 
be  made  after  the  payment  of  three  annual  premiums,  the 
company  would  pay  "  as  many  twentieth  parts  of  the  original 
amount  hereby  assured,  as  there  have  been  complete  annual 
premiums  paid  at  the  time  when  such  default  shall  first  be 
made;"  and  there  was  annexed  to  it  before  delivery  the  fol- 
lowing provision :  "  In  all  cases  where  default  shall  be  made 
in  the  payment  of  any  premium  upon  this  poUcy,  the  com- 
pany  shall  not  be  held  for  any  sum  whatever,  unless  this 
policy  be  returned  to  the  said  company  for  registration  and 
appropriate  indorsement  within  thirty  days  from  the  date  of 
such  default,"  it  was  held*  that  the  two  clauses  must  be  read 
together ;  and  that  when  so  read  the  contract  meant  that  it 
was  to  be  paid  "  if  returned  for  indorsement  and  registration 
within  thirty  days  of  such  default ; "  and  unless  it  was  so  re- 
turned within  the  time  there  could  be  no  claim  under  it. 

So,  where  the  policy  provided  that  on  failure  at  any  time 
to  pay  annual  premiums,  the  company  would,  "  upon  a  sur- 
render of  the  original  policy  within  thirty  days  after  such 
unpaid  premium  should  be  due,"  issue  in  exchange  therefor 
a  paid-up  policy  for  a  proportional  amount,  it  was  held  *  that 
in  order  to  entitle  the  assured  to  a  paid-up  policy,  the  old 
policy  must  be  actually  surrendered  within  the  thirty  days,  and 
a  failure  on  the  part  of  the  assured  to  do  so  forfeited  his  right. 

'  Mound  City  Mut.  L.  Ins.  Co.  y.  Twining,  Snpreme  Court  of  Kansas,  MSS. 
•  North  y.  North  Am.  L.  Ins.  Co.  U.  8.  arcuit,  Cal.  6  Coast  Eev.  98. 
"  Smith  V.  Continental  L.  Ins.  Co.  District  Ct  of  Phila. 
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§  189.  Walyer  of  Payment. — ^A  company  may,  however, 
waive  the  prompt  payment  of  the  premiums,  as  they  may 
waive  compliance  with  any  other  condition,  either  by  express 
agreement  or  by  their  acts.  In  Bouton  v.  The  American 
Mutual  Life  Insurance  Co.,*  a  waiver  was  alleged,  and,  though 
the  case  finally  turned  upon  the  question  of  want  of  power 
in  the  agent,  the  court  express  their  opinion  upon  the  effect 
of  such  a  waiver.  They  say,  we  "  are  of  the  opinion  that  as 
the  policy  provides  that  in  case  the  annual  premium  required 
by  it  should  not  be  paid  in  advance  as  therein  mentioned, 
the  defendants  should  not  be  liable  for  the  payment  of  the 
sum  insured  or  any  part  thereof,  and  the  policy  should  cease 
and  determine,  it  was  optional  with  the  defendants,  on  such 
non-payment,  to  consider  and  treat  the  policy  as  being  at  an 
end  to  all  intents  and  purposes,  in  which  case  they  would  be 
absolved  from  all  claim  or  liability  thereon ;  but  that  as  that 
provision  was  inserted  for  the  sole  benefit  of  the  defendants, 
it  was  only  voidable  at  their  election,  and  that  it  was  there- 
fore competent  for  them  to  waive  a  strict  compliance  with  it, 
after  the  time  stipulated  for  the  payment  of  such  premium  ; 
and  that  in  case  of  such  waiver,  the  policy  would  be  revived 
and  continue  obligatory  on  the  defendants  on  its  original 
terms;  and  further,  that  the  reception  by  them,  or  their 
authorized  agent  of  the  premium  for  that  purpose,  after  that 
time,  would  have  the  effect  of  reviving  and  continuing  the 
contract  evidenced  by  the  policy  as  though  it  had  been 
strictly  complied  with  by  the  insured."  * 

§  190.  Several  decided  cases  hold  that  a  habit  on  the 
part  of  the  company  not  to  require  prompt  payment  of  the 
prior  premiums  on  a  particular  policy  is  alone  a  waiver  of 
the  condition  as  to  that  policy.  But  it  may  be  doubted 
whether  this  is  correct  upon  principle.  A  general  usage  of 
the  company  upon  all  its  policies  to  waive  prompt  payment, 
might  perhaps  properly  have  this  effect,  though  even  that 

*  25  Conn.  542.    See  Bodine  v.  Exchange  F.  Ins.  Co.  61  N.  Y.  MY. 

*  Cases  of  alleged  waiver  of  payment  mny  also  be  found  in  the  chapters  on  Ageccy 
and  Waiver.     2Sce,  also,  ante,  g^  161  to  164. 
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may  be  well  doubted.^  In  one  of  the  cases,  however,  to  which 
reference  has  been  made,  besides  the  ordinary  provision  for  a 
prompt  payment  of  the  premium,  it  was  provided  that  a 
lapsed  policy  might  be  renewed  at  any  time,  on  satisfactory 
proof  of  the  health  of  the  assured,  a  re-examination  being  re- 
quired if  thirty  days  had  elapsed,  and  six  days  after  a  pre- 
mium was  due,  it  was  received  without  any  objection,  and 
without  requiring  any  evidence  as  to  health  (it  having  been 
the  custom  of  the  company  so  as  to  receive  premiums) ;  the 
company  was  held  liable,  though  the  assured  was  sick  at  the 
time,  and  died  in  a  few  weeks  afterwards.*  The  company 
claimed  that  as  the  policy  had  lapsed,  the  plaintiff,  on  the  re- 
newal, was  bound  to  disclose  the  state  of  the  assured's  health, 
and,  not  having  done  so,  the  policy  was  void.  But  the  court 
say,  "  If  the  premium  in  this  case  had  been  paid  on  the  10th 
of  December,  the  plaintiff  was  under  no  obligation  to  say 
anything  about  her  husband's  health,  for  whether  he  was  sick 
or  well,  she  was  entitled  to  insure  at  the  rate  specified  in  the 
policy.  The  question,  therefore,  is,  whether  the  omission  to 
pay  the  premium  for  six  days  after  it  became  due,  required 
any  different  course  of  conduct  on  her  part.  A  very  great 
latitude  as  to  the  time  of  payment,  it  will  be  seen,  was  per- 
mitted by  the  defendants  with  regard  to  the  former  pay- 
ments, except  one.  *  *  The  practice  of  the  defendants  seemed 
to  be  very  lax  on  this  subject,  and  naturally  induced  the 
plaintiff  to  suppose  that  a  literal  compliance  as  to  the  hour 
and  day  of  payment  would  no  more  be  required  on  this  than 
on  the  former  occasions.  They  had  the  right,  undoubtedly, 
at  any  time  to  regard  this  short  delay  as  a  deviation  from  the 
terms  of  the  contract,  and,  before  they  received  payment  of 
the  premium,  to  require  evidence  of  the  health  of  the  in- 
sured ;  but  it  may  be  well  doubted  whether,  in  this  case,  they 
could  enforce  that  right  without  notice  to  the  plaintiff,  that 
they  intended  no  longer,  unless  this  evidence  should  be  pro- 

'  Howell  V.  Knickprbocker  L.  Ins.  Co.  44  N.  Y.  276;  Burger  v.  Farm    Mat.  (F.)  Ins. 
Co.  3  Pitts.  Leg.  Jour.  4.     See  chapter  upon  Evidence. 
«  Buckbee  v.  U.  S.  Ins.  Ann.  <fe  Trust  Co.  18  Barb.  641. 
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duced,  to  receive  the  payment  of  premiums  as  hei^etofore, 
after  they  became  dua  *  *  It  may  therefore  be  well  pre- 
sumed that  the  delay  of  payment  was  not  without  the  con- 
currence of  the  defendants  This  being  the  case,  there  was  a 
waiver  of  a  literal  compliance  with  the  terms  of  the  first  con- 
dition, and  in  effect  the  policy  did  not  require  renewal,  within 
the  meaning  of  that  condition ;  for  in  truth  it  was  not  lapsed. 
The  precise  time,  indeed,  specified  in  the  contract,  had  elapsed ; 
but  judging  from  the  acts  of  the  parties,  commencing  with 
the  acceptance  of  the  original  application,  the  policy,  strictly 
speaking,  had  not  lapsed.  If  this  view  is  correct,  it  was  not 
necessary  to  submit  any  questions  to  the  jury  relative  to 
Buckbee's  health,  for  if  the  conduct  of  the  defendants  or 
their  agents  amounted  to  a  waiver,  and  restored  the  policy  to 
the  same  condition  in  which  it  would  have  been  if  the  pre- 
mium had  been  paid  on  the  very  day  and  hour  on  which  it  fell 
due,  all  inquiries  of  this  kind  were  superfluous ;  if  there  was 
no  waiver,  it  is  quite  clear  there  could  be  no  renewal,  because 
the  plaintiff  had  it  not  in  her  power,  pursuant  to  its  first  con- 
dition, '  to  produce  satisfactory  evidence '  as  to  her  husband's 
health,  for  he  was  then,  no  doubt,  far  advanced  in  the  disease 
which  soon  after  caused  his  death." 

To  the  same  effect  is  a  Pennsylvania  case,*  where  the 
court  say :  "  If  it  was  the  practice  of  the  company  to  notify 
the  plaintiff  of  the  times  her  premiums  were  due  and  pay- 
able, and  omitted  on  the  occasion  of  the  default;  or  if  they 
so  dealt  with  her  as  to  induce  a  belief  that  the  clause  of  for- 
feiture would  not  be  insisted  on  in  her  case,  in  case  of  a  de- 
reliction of  payment  at  the  day,  and  that  it  was  declared 
that  the  only  risk  she  ran  in  not  paying  at  the  precise  time, 
was  death  occurring  in  the  interval  of  non-payment  of  over- 
due premiums,  and  this  put  her  off  her  guard,  they  ought 
not  to  be  permitted  to  take  advantage  of  a  default  which 
they  may  themselves  have  encouraged.  That  was  an  aspect 
of  the  case  in  proof  upon  which  the  jury  should  have  beer 

'  Helme  t.  PhiL  L.  Ins.  Ca  61  Peon.  107. 
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allowed  to  pass.  In  transaqtions  of  this  nature,  it  is  easy  to 
mislead  by  a  pretence  of  liberality,  if  followed  by  entire 
strictness  in  practice ;  and  tiie  only  cure  for  this  is  the  in- 
quiry by  the  jury  whether  the  party  has  been  misled  by  the 
former.  If  so,  it  is  a  fraud  upon  the  parties'  rights  which 
ought  to  be  condemned  and  redressed.  In  this  manner  a 
waiver  of  strictness  may  take  place,  and  it  is  not  to  be 
doubted  that  the  company  may  waive  defective  compliance 
wdth  the  rules  of  insurance.  *  *  There  must  be  no  cast 
of  management  or  trickery  to  entrap  the  party  into  a  for- 
feiture." 

In  a  more  recent  case,*  the  sum  insured  was  to  be  paid 
in  nine  years,  or  at  the  death  of  the  insured  if  that  occurred 
first,  and  it  was  provided  that  if  any  premium  should  not 
be  punctually  paid,  such  default  should  not  work  a  forfeiture 
of  the  policy,  but  that  the  insurance  should  be  commuted 
to  such  proportional  part  of  the  whole  sum  as  the  sum  of 
the  payments  made  should  bear  to  the  amount  of  the  ten 
annual  payments.  At  the  foot  of  the  paper  upon  which 
the  policy  was  printed,  was  the  following  printed  memoran- 
dum :  "  N.  B. — Agents  of  this  company  are  not  authorized 
to  grant  permits,  or  to  make,  alter  or  discharge  contracts,  or 
waive  forfeitures.  If  a  premium  is  received  by  the  company 
after  the  day  named  in  the  policy  for  its  payment,  it  is  con- 
sidered by  the  company  and  the  assured  as  an  act  of  grace 
or  courtesy,  and  forms  no  precedent  in  regard  to  future  pay- 
ments." The  assured  died  before  the  expiration  of  the  nine 
years.  The  evidence  showed  that  the  premium  due  on  the 
28th  of  March,  1870,  was  not  paid  or  tendered  on  that  day, 
but  that  in  two  days  thereafter  it  was  duly  tendered  and  re- 
fused ;  that  at  the  time  the  tender  was  made  there  had  been 
no  change  in  the  health  or  condition  of  the  assured ;  that 
previous  annual  premiums  upon  the  policy,  commencing  in 
March,  1868,  had  always  been  paid,  by  the  plaintiff  weeks 
after  they  became  due,  and  were  received  by  the  company 

'  Thompson  v.  St.  Louis  Mat  L.  Ids.  Co.  62  Mo.  469;  s.  o.  2  Ins.  Law  Jonr.  422. 
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wittout  objection,  and  that  it  had  been  the  practice  of  the 
plaintiff  to  pay  the  premiums  upon  another  policy  in  the 
company,  in  force  during  the  same  time  as  this  policy,  long 
afker  they  became  due.  There  having  been  a  verdict  for  the 
plaintiff  for  the  whole  sum  insured,  it  was  held  on  appeal 
that  the  parties  had  construed  tl^is  contract  for  themselves 
by  their  acts,  that  the  stipulation  in  regard  to  the  time  of  the 
payment  of  the  premiums  was  not  regarded  by  them  as  of 
the  essence  of  the  contract,  and  that  the  memorandum  at 
the  foot  of  the  policy  did  not  give  any  additional  force  to 
the  stipulation  in  it.  If  it  had  any  force,  it  seemed  to  be 
looked  upon  by  the  parties  as  a  license  or  invitation  to  the 
assured  to  disregard  the  exact  day  of  payment  and  to  rely 
upon  the  courtesy  of  the  company. 

§  191.  On  an  application,  an  agent  gave  a  receipt  for  a 
party's  premium,  dated  on  June  5,  which  stated  that  the 
policy  was  to  be  in  force  from  that  date,  if  the  application 
were  accepted  by  the  company,  but  if  it  was  declined  the 
money  was  to  be  returned.  On  August  2  following,  the 
agent  received  from  the  company  a  policy  made  out  in  pur- 
suance of  the  application,  but  dated  April  5  instead  of  June 
5,  and  calling  for  quarterly  payments  on  or  before  the  sixth 
days  of  April,  July,  October,  and  January,  and  acknowledg- 
ing  the  receipt  of  the  first  one.  In  fact,  the  first  quarter's 
premium  was  not  paid  in  cash,  but  by  a  note  of  the  appli- 
cant payable  in  sixty  days,  and  maturing  on  August  4.  The 
policy  provided  in  the  usual  form  that  if  the  premiums  were 
not  paid  on  the  specified  days,  at  the  home  office  (unless 
otherwise  expressly  agreed  in  writing),  or  to  agents  when 
they  produced  receipts  signed  by  the  president  or  secretary, 
the  policy  should  be  forfeited.  Attached  to  it  were  two 
regular  receipts,  duly  made  and  signed  by  the  proper  officere 
in  New  York,  dated  at  New  York,  April  6th,  and  July  6th, 
respectively,  with  blanks  to  be  countersigned  by  the  agent 
for  the  Pacific  Coast,  purporting  to  be  for  the  premiums  for 
the  two  quarters,  commencing  at  their  respective  dates.  These 
receipts,  upon  their  arrival  at  San  Francisco,  were  duly  coun- 
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tersigned  by  the  agent,  stamped,  and  the  stamps  canceled 
with  the  San  Francisco  office  canceling  stamp  on  August  2d. 
On  August  8,  the  agent's  clerk  wrote  to  the  assured,  saying 
that  his  policy  had  arrived,  and  asking  whether  he  should 
send  it  to  him  or  if  he  would  call  and  get  it  when  in  the 
city.  The  receipt  of  this  letter  was  not  expressly  shown, 
but  it  was  produced  at  the  trial  by  the  plaintijff.  No  notice 
either  of  the  acceptance  of  the  application  or  of  the  issue  or 
arrival  of  the  policy  was  shown  to  have  been  delivered  to  or 
received  by  Young,  Nor  was  any  demand  made  upon  him 
for  further  payment,  nor  any  receipt  or  notice  requiring  pay- 
ment presented  to  him,  and  neither  the  note,  nor  any  subse- 
quent installment  of  premium  was  in  fact  paid ;  the  note  was 
never  sun*endered  or  offered  to  be  surrendered,  but  it  and  the 
receipts  were  still  in  the  possession  of  the  company  at  the  trial 
The  insured  was  shot  on  August  21,  and  died  on  September 
20,  having  been  all  the  time  unable  to  attend  to  any  businesa 
The  policy  was  cancelled  by  the  company  on  October  31. 
It  was  conceded  .that  by  the  making  and  forwarding  of  the 
policy  a  contract  was  constituted,  but  it  was  insisted  that, 
although  the  memorandum  of  agreement  of  June  5th  did  not 
specify  all  the  terms  of  the  contract,  it  was  implied  that  the 
policy  should  be  upon  the  usual  terms  embraced  in  the  com- 
pany's policy;  that  the  acceptance  was  upon  the  terms  of 
the  policy,  as  it  was  actually  prepared  and  executed,  and 
that  under  these  terms  the  policy  became  forfeited  for  non- 
payment of  premiums,  as  required  by  one  of  its  express  con- 
ditions. The  defefndant  claimed  also  that  the  note  given  for 
the  first  quarter's  premium  not  having  been  paid  when  due, 
a  forfeiture  resulted,  but  that,  if  this  was  not  so,  one  certainly 
resulted  from  the  non-payment  of  the  second  quarter's  pre- 
mium, which  fell  due  on  July  5,  if  the  date  of  the  policy 
governed,  or  on  September  5,  if  the  receipt  of  June  5  were 
to  control. 

The  court  say  :^  "The  policy  bears  date  April  5th,  and 

*  Yonng  ▼.  Mnt  L.  Ina.  Co.  2  Ins.  Law  Joar.  289. 
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the  receipts  prepared  by  the  company  correspond  with  this 
date.  The  company,  therefore,  regarded  the  second  quarter's 
premium  as  due  July  6th,  and  acted  upon  that  idea,  although 
the  application  was  made  and  the  first  memorandum  receipt 
and  contract  given  on  June  5th.  The  promissory  note  given 
for  the  first  quarter's  premium,  being  payable  without  grace, 
fell  due  August  4th.  It  will  be  seen  that  the  condition  of 
the  policy  imposing  a  forfeiture,  required  payment  to  be 
made  '  at  the  office  of  the  company  in  the  city  of  New 
York,  or  to  agents  when  they  produce  receipts  signed  by  the 
president  or  secretary,  unless  otherwise  expressly  agreed  in 
writing.'  There  is  no  evidence  in  this  case  of  its  having 
been  otherwise  agreed  in  writing.  It  does  not  appear  that 
the  policy  was  received  at  the  San  Francisco  office  before  the 
2d  of  August.  At  or  about  the  sixth  of  July  the  policy 
must  have  been  in  the  defendant's  office  in  New  York, 
which  would  give  twenty-seven  days  to  August  2d,  to 
make  the  passage  to  San  Francisco.  The  defendant  knew  at 
the  time  of  despatching  the  policy  that  the  second  install- 
ment of  premium  had  not  been  paid  at  the  office  in  New 
York.  It  also  knew  that  it  could  not  be  paid  to  its  agents 
here  in  accordance  with  the  terms  of  the  contract,  so  as  to 
be  obligatory  upon  defendant,  for  the  reason  that  the  only 
receipt  duly  signed  as  specified  in  the  policy,  authorizing  the 
payment  to  its  agents,  was  attached  to  the  policy,  and  would 
not  reach  San  Francisco  till  the  month  of  August,  a  month 
after  it  was  due.  The  defendant  did  not  expect  payment  at 
its  office  in  New  York  city,  or  it  would  not  have  sent  its 
receipt  to  its  agent  to  enable  him  to  receive  payment.  The 
defendant,  then,  by  its  officers  in  New  York,  transmitted  the 
policy  and  receipts,  with  knowledge  that  payments  had  not 
and  would  not  be  made  at  the  office  in  New  York,  and 
that  it  could  not  be  made  elsewhere  in  the  mode  required  by 
the  terms  of  the  contract  for  a  month  after  due.  Yet  the 
policy  was  sent  with  an  intent  that  it  should  be  delivered 
and  payment  received  by  its  agent  in  San  Francisco,  although 
it  knew  that  there  must  necessarily  be  a  forfeiture  upon  the 

20 
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strict  letter  of  the  contract.    Also,  after  the  receipt  of  the 
policy  at  San  Francisco,  on  the  second  of  August,  nearly  a 
month  after  the  second  installment  fell  due,  according  to  the 
terms  of  the  policy,  the  defendant's  agent,  necessarily  know- 
ing that  payment  had  not  been  made,  stamped  and  counter- 
signed the  receipt  ready  for  delivery  upon  payment,  there- 
by treating  the  agreement  as   still  in   force.     Again,  on 
the  eighth  of  August,  four  days  after  the  note  given  for  the 
first  quarter's  premium  fell  due,  and  after  default  in  payment, 
and  necessarily  with  knowledge  of  non-payment  of  both  the 
note  and   second  installment,   the  agent  of  the  defendant 
addressed  to  Young  the  note  before  set  out  in  this  opinion. 
This  act,  after  the  forfeiture,  if  any  there  was,  had  attached, 
recognizes  the  agreement  as  being  still  in  force.     The  letter 
does  not  even  demand  payment,  or  refer  to  the  fact  of  non- 
payment, or  fix  any  time  when  the  insured  should  call  for 
the  policy,  or  make  payment.     It  simply  notifies  him  that  his 
policy  has  arrived,  and  asks  whether  it  should  be  sent  to  him 
at  Vallejo,  or  whether  he  would  call  and  get  it  when  in  the 
city,  implying  that  it  would  be  at  his  option  to  have  it  sent 
to  him  at  once,  or  wait  his  convenience  till  he  should  come 
to  the  city  and  be  able  to  call  for  it.    The  defendant  mani- 
fested no  haste  or  anxiety  upon  the  subject,  for  the  policy 
was  on  hand  from  the  2d  to  the  8th  of  August  at   least, 
before  the  notice  to  Young  was  even  written,  and  it  does  not 
appear  when  it  was  sent.     It  does  not  appear  that   this 
or  any  other  notice  reached  him.     No  other  act  of  the  com- 
pany is  shown  inconsistent  with  this  action,  or  tending  in 
the  slightest  degree  to  show  an  intention  to  insist  upon  a 
forfeiture,  till  after  the  death  of  Young,  when  the  policy  was 
cancelled,  October  31st,  payment  of  the  loss  having  before 
been  refused. 

"  It  could  hardly  have  been  expected  that  Young  would 
call  to  make  the  second  payment  until  notified  whether  the 
risk  had  been  accepted,  especially  as  there  was  ample  time 
between  June  5th,  when  the  application  was  made,  and  the 
5th  of  September,  the  time  when  the  next  payment  would 


§  192.]  WAIVER  OF  PAYMExNT.  307 

have  fallen  due,  had  the  date  of  the  policy  agreed  with 
the  date  of  the  application  and  the  preliminary  memoran- 
dum of  agreement  given  to  him  by  defendant's  agent  in  San 
Francisco.  It .  was  doubtless  Supposed  that  notice  of  ac- 
ceptance or  rejection  would  be  given  before  the  note  for  the 
first  quarter's  premium  would  fall  due.  But  however  this 
may  be,  the  several  acts  of  the  defendant,  and  all  its  acts, 
and  the  acts  of  its  officers  in  relation  to  the  matter  shown 
to  the  com-t,  which  were  performed  subsequent  to  the  accru- 
ing of  the  forfeiture,  if  any  accrued,  treat  the  agreement  for 
insurance  as  still  in  force.  They  affirmatively  indicate  an  in- 
tention not  to  insist  upon  a  forfeiture,  and  had  the  accident 
and  death  not  occurred,  there  can  be  no  doubt,  from  the  facts 
shown,  that  even  as  late  as  the  death  of  Young,  the  pre- 
mium would  have  been  received  and  the  policy  delivered: 
*  *  I  think,  upon  the  facts,  the  court  must  find  a  waiver  of  any 
forfeitures  which  had  accrued,  and  that  under  the  circum- 
stances, after  the  death  of  the  assured,  it  was  too  late,  for 
the  first  time,  to  insist  upon  the  forfeiture," 

§  192.  In  an  unreported  case  ^  the  plaintiff  brought  his  bill 
in  equity  under  the  following  circumstances:  He  took  a 
policy  on  his  wife's  life  in  1865,  it  being  a  five  payment 
policy,  under  which  the  annual  premiums  were  payable  on 
Nov.  15.  He  paid  the  first  four  premiums  to  the  company's 
agent,  the  first  and  second  having  been  paid  at  his  own  house 
in  Salem,  and  the  third  and  fourth  at  Boston.  About  two 
weeks  before  the  fifth  premium  was  due  he  received  a  notice 
stating  its  amount,  to  which  he  objected,  because  of  the  man- 
ner in  which  the  dividend  was  computed,  and  because  it  re- 
quired him  to  pay  the  premium  entirely  in  cash,  while  he 
claimed  the  right  to  do,  as  he  had  always  done  before, — ^pay 
half  in  cash  and  half  by  note.  The  notice  was  sent  by  an 
agent  at  Portsmouth  to  the  plaintifl^,  who  then  lived  at  East 
Salisbury,  Mass.  It  contained  the  following:  "Please  for- 
ward your   prem.    on    Pol.   No.    478    to   the    Portsmouth 

'  Currier  v.  Cootiaental  L.  Ins.  Co.  Supreme  Court  cif  N.  H. 
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office.  The  two  past  years  the  Boston  office  has  charged  us 
a  com.  for  collecting — hj  paying  here  or  at  the  home 
office,  the  company  saves  the  com.  You  can  forward 
the  prem.  by  bank  check,  or  your  own  private  check,  on 
any  bank  or  institution,  and  can  be  collected  through  the 
bank  here — or  you  can  send  by  express."  After  receiving 
the  notice,  and  before  the  premium  became  due,  plaintiff  com- 
municated with  the  agent,  and  asked  explanations.  As  the 
agent  could  not  give  satisfactory  ones,  plaintiff  asked  for  time, 
and  inquired  if  he  should  be  particular  about  the  date  of  pay- 
ment. The  agent  told  him  that  he  had  no  authority  to  extend 
the  time,  nor  to  waive  a  forfeiture,  and  showed  him  his  in- 
structions from  the  company,  and  pointed  out  to  him  the 
ordinary  clause  providing  that  premiums  were  due  at  the 
chief  office  of  the  company,  but  that  for  convenience  they 
were  allowed  to  be  paid  to  any  agent  who  had  a  proper 
receipt  signed  by  the  officers,  with  a  provision  for  a  condi- 
tional receipt  by  which  a  premium  might  be  accepted,  subject 
to  the  approval  of  the  company.  There  was  a  clause  forbid- 
ding agents  to  waive  forfeitures,  &c.,  and  a  notice  that,  as  an 
act  of  grace,  lapsed  policies  might  be  restored  by  the  com- 
pany, and  that  whenever  renewal  premiums  were  received 
after  the  day  they  were  due,  it  was  with  the  express  under- 
standing that  the  insured  was  then  in  sound  health.  The 
agent,  however,  told  the  plaintiff  that  it  was  not  the  custom 
of  the  company  to  insist  upon  forfeitures,  and  that  he  had 
no  right  to  bind  them,  but  that  he  had  no  doubt  they 
w^oulddo  in  his  case  as  they  did  in  all  others,  and  the  plaintiff 
understood  that  in  delaying  payment  he  only  ran  the  risk  of 
his  wife's  remaining  in  good  health.  The  plaintiff,  on  Nov.  22, 
wrote  the  company  for  explanations,  saying,  at  the  close,"  I  have 
deferred  the  payment  of  my  fifth  premium  until  we  come  to  a 
pioper  understanding  of  the  subject  Mr.  Loomis  suggested 
that  no  advantage  would  be  taken  by  the  company  while 
this  question  was  being  considered."  Nov.  30,  1869,  the 
company  answered,  giving  explanations  on  the  subject  of 
dividends^  and  informing  him  that  he  could  pay  the  fifth  pre- 


§  194.]  RECEIPT  OF  PREMIUM  WAIVES  FORFEITURE.  809 

mium  in  the  usual  way  if  he  preferred,  that  is,  half  cash,  half 
note,  but  making  no  other  allusion  than  that  to  extension  of 
time  or  waiver  of  forfeiture.  On  Dec.  3,  plaintiff  sent  oy 
express  to  the  agent  at  Portsmouth  the  entire  amount  of  the 
premium  in  cash,  but  did  not  pay  the  express  charge,  nor  did 
he  notify  the  agent  till  Dec.  11,  and  did  not  then  tell  him  by 
which  of  three  expresses  he  had  sent  it.  The  expressman 
embezzled  the  money.  Though  the  wife  remained  in  perfect 
health,  the  company  declared  the  policy  forfeited  on  the 
ground  of  non-payment  of  the  premium,  waiving  the  right  to 
a  certificate  of  health  and  interest  on  the  premiums.  At  the 
trial  the  court  reserved  all  questions  of  law  and  fact  involved 
in  these  two  questions:  1.  Is  the  money  delivered  by 
plaintiff  to  the  express,  to  be  considered  as  paid  to 
defendants  ?  2.  Is  the  policy  forfeited  by  the  delay  from 
Nov.  15  to  Dec.  3  ?  And  the  fuU  bench  held  that  the  de- 
livery to  the  express  company,  under  the  circumstances,  was 
a  payment ;  that  the  policy  had  not  been  forfeited,  and  that 
the  decree  prayed  for,  which  was  for  the  issue  of  a  paid-up 
policy,  should  be  granted. 

§  193.  In  a  Wisconsin  case,  the  assured  sent  a  draft  for 
the  annual  premium  after  it  had  become  due,  and  the  com- 
pany collected  the  draft.  The  agent  of  the  company,  how- 
ever, wrote  to  the  assured,  "  as  this  is  past  due,  it  will  accord 
with  our  rules  for  you  to  send  us  a  certificate  of  good  health, 
and  in  your  case  we  will  be  satisfied  with  your  own.  You 
did  not  instruct  me  where  to  send  the  renewal  receipt,  and 
so  I  have  not  inclosed  it."  It  was  held  ^  that  it  was  not 
clear  that  the  assured  did  or  could  understand  that  the  money 
was  received  only  on  condition  of  his  famishing  a  certificate 
of  good  health,  and  therefore  that  a  nonsuit  should  not  have 
been  granted,  but  that  the  facts  should  have  been  submitted 
to  a  jury,  and  after  a  trial  by  jury  a  verdict  for  the  plaintiff 
was  sustained.* 

§  194.  Receipt  of  Premium   Waives  Forfeiture. — ^Receipt 

»  Rockwell  V.  Mut.  L.  Ins.  Co.  20  Wise.  335.  ■  21  Wise 
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of  the  premium  after  maturity  is  a  waiver  of  the  forfeiture, 
even  though  the  company  receives  it  from  its  local  agent, 
with  no  'knowledge,  on  their  part,  that  it  had  been  paid  to 
him  after  maturity;  for,  though  he  may  have  no  actual 
authority  to  bind  them  by  receiving  payment  of  a  premium 
note  after  it  is  due,  the  company  may  receive  such  payment 
at  any  time.  K  they  receive  the  amount  of  the  note  from 
their  agent  after  it  is  due,  they  are  bound  to  inform 
themselves  of  the  time  when  it  was  paid  to  him;  and  by 
receiving  it  from  him  without  inquiry,  they  waive  the 
right  to  insist  on  the  delay  in  the  payment,  as  a  ground 
of  forfeiture  of  the  policy.^  And  this  though  the  policy 
provides  that  it  may  be  restored  in  a  certain  way  and  no 
other.* 

The  premium  must,  however,  be  either  received  by  an 
agent  who  has  authority  to  contract  for  the  company,  or 
must  have  been  received  by  the  company.  In  Acey  v.  Femie,* 
by  agreement  with  the  company,  the  agent  was  to  collect  the 
premium  on  policies  within  fifteen  days  of  their  becoming 
due,  and  if  they  were  not  so  paid  he  was  to  give  inunediate 
notice  to  the  company,  in  default*  of  which  he  w^  to  be 
debited  with  the  premium.  He  failed  to  collect  a  premium 
till  nearly  thirty  days  after  it  was  due,  but  neglected  to  re- 
port the  fact  to  the  company,  who,  therefore,  debited  him 
with  the  premium.  It  was  held,  that  this  did  not  renew  or 
extend  the  policy.  The  agent  had  no  authority  to  contract 
for  the  company,  and  the  debiting  him  with  the  premitmi 
was  a  private  arrangement  for  imposing  a  penalty  upon  the 
agent,  which  could  have  no  effect  as  to  third  parties.  But 
there  is  no  such  waiver  of  the  forfeiture  for  non-payment  of 
the  premium,  as  serves  to  keep  alive  the  policy,  though  the 
company  not  only  demands  the  premium,  but  sues  for  it, 

'  Hodsdon  v.  GuarOian  L.  Ins.  Co.  97  Mass.  144 ;  Froehlich  r.  Atlas  L.  Ids.  Co.  47  Mo. 
406 ;  Carroll  t.  Charter  Oak  (F.)  Ins.  Co.  1  Abb.  Ct  of  App.  Cas.  816 ;  see  also  Wing  r. 
Harvey.  6  De.  G.  M.  <fe  G.  265 ;  a.  c.  27  Eng.  Law  &  Eq.  140. 

•  Mershon  v.  Nat.  (F.)  Ins.  Co.  34  Iowa,  87;  Security  (F.)  Ins.  Co.  v.  Fay,  22  Mich. 
467 ;  Supple  r.  Cann,  9  Ir.  Law,  N.  S.  1 ;  s.  c.  4  Ir.  Jur.  N.  S.  72. 

•7M.  A  W.  161. 
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unless  tlie  demand  is  acceded  to  by  the  insured,  and  pay- 
ment made.^ 

The  receipt  of  a  premium,  whether  at  or  after  its  matu- 
rity, with  knowledge  of  the  facts,  is  a  waiver  of  the  breach 
of  other  conditions,  as  those  relating  to  travel  or  residence,^ 
and  it  has  been  held,  in  an  Irish  case,  to  be  a  waiver  of  con- 
cealment in  the  application.' 

Where  a  contract  is  expressly  renewed,  it  would  seem 
that,  unless  otherwise  expressed,  it  is  on  the  same  terms  and 
conditions  as  the  original  policy.*  Where  it  is  renewed  upon 
statements  made  in  the  original  application,  there  seems  to 
be  a  diversity  of  opinion  whether  such  statements  must  be 
true  at  the  time  of  the  renewal  or  need  only  have  been  true 
when  originally  made,*^  but  it  would  seem  most  consistent 
with  the  apparent  intention  of  the  parties  to  hold  that  the 
latter  is  the  case.  Where  the  policy  is  held  to  be  kept 
alive  merely  by  a  waiver,  there  can  be  no  doubt  that  such 
is  the  case.  There  is  no  new  contract.  The  old  one  con- 
tinues. 

§  195.  Waiver  After  Death  not  Bindiiig.— Where  the  death 


'  Edge  T.  Duke,  18  L.  J.  Ch.  183. 

'  Walsh  V.  ^toa  L.  Ins.  Co.  80  lows,  188;  see  Bevin  y.  Conn.  Mut.  L.  Idb.  Co.  28 
Conn.  244 ;  also  Bhearman  y.  I^iagara  F.  Ins.  Co.  46  N.  Y.  526,  and  chapter  on  Waiver, 
post, 

'  Armstrong  y.  Tarqnand,  9  Ir.  G.  L.  82 ;  s.  o.  8  Ir.  Jar.  N.  S.  450.  How  far  state- 
ments in  the  prospectus  and  canyasslng  documents  of  the  company  will  operate  as  a 
waiver  of  payment  of  the  premium,  has  heen  a  subject  of  considerable  discussion.  It  re- 
solves itself  into  a  question  of  evidence ;  namely,  whether  such  papers  are  admissible  to 
vary  the  written  contract,  as  contained  in  the  policy,  and  is  considered  in  the  chapter 
on  Evidence.  The  effect  of  custom,  in  extending  the  time  for  payment,  is  also  con- 
sidered there. 

In  the  Scotch  case  of  North  Brit  A  Merc.  Ins.  Co.  y.  Stewart,  9  Ct.  of  Sess.  Gas.  8d 
series,  684,  the  company  had  paid  the  loss  on  proof  that  the  insured  was  dead.  It  subse- 
quently appeared  that  this  was  an  error,  and  it  was  held  that  the  failure  to  pay  the  pre- 
miums, after  the  reputed  death,  did  not  forfeit  the  policy,  all  parties  having  acted  in  good 
faith. 

*  Hartford  (F.)  Ins*  Go.  y.  Walsh,  64  HI.  164;  Peacock  y.  N.  Y.  L.  Ins.  Co.  1  Bosw. 
888 ;  arUe,  §  108. 

•  Brady  v.  N.  W.  (F.)  Ins.  Go.  11  Mich,  426 ;  N.  E.  F.  &  M.  Ins.  Go.  y.  Wetmore,  82 
ni.  221 ;  Baltimore  F.  Ins.  Go.  v.  McGowan,  16  Md.  47 ;  see  Foster  v.  Mentor  L.  Ass. 
Co.  8  £.  <b  B.  48;  8.  o.  24  Eng.  L.  <fr  £q.  108 ;  ante,  §  118. 
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of  tlie  insured  has  occurred,  after  the  failure  to  pay  the 
premium  but  before  the  acts  which  are  alleged  to  constitute 
a  waiver,  it  is  held  that  such  acts  cease  to  be  of  any  effect  in 
binding  the  company,  for  it  is  an  implied  understanding  in 
such  cases  that  the  insured  is  still  alive.^  As  in  the  case  of 
an  original,  insurance,  the  life  must  be  still  in  being,  so  it 
must  be  in  the  case  of  a  renewal  or  a  waiver.  Thus,*  on 
Jan.  22,  1861,  a  policy  was  issued,  by  the  terms  of  which 
the  premium  was  payable  on  Jan.  22  in  each  year  in  cash* 
By  one  condition  the  premiums  were  to  be  paid  "within 
twenty-one  days  from  the  day  on  which  the  same  should  first 
accrue  or  become  due"  and  "provided  the  same  should  be 
from  time  to  time  paid  within  such  space  of  twenty-one  days 
the  policy  should  not  be  void,"  notwithstanding  the  liability 
to  pay  the  sum  assured  should  accrue  before  the  twenty-one 
days  expired.  Another  condition  forfeited  the  policy  if  the 
premium  was  not  paid  in  twenty-one  days  after  it  became 
due,  while  still  another  condition  gave  the  company  the 
right  in  every  case  where  a  new  premium  became  due  to 
terminate  the  policy  by  refusing  to  accept  the  premium. 
The  premiums  were  regularly  paid,  till  1855,  but  on  the 
27th  of  January,  1856,  an  accident  happened,  from  the  effects 
of  which  the  insured  died  five  days  afterward,  and  the  com- 
pany had  notice  of  the  death  on  Feb.  4.  Prior  to  the  death 
they  had  sent  the  receipt  for  the  annual  premium  to  their 
agent  in  the  country  and  had  no  knowledge  that  it  had  not 
been  paid.  A  correspondence  ensued  with  the  representa- 
tives of  the  insured  as  to  the  cause  of  the  death,  both 
parties  being  still  ignorant  of  the  non-payment  of  the 
premium,  but  the  company  learned  of  it,  on  Feb.  8,  though 
they  said  nothing  tiU  Feb.  13,  when  they  informed  the  other 
party  that  the   claim  was  rejected.     It  was  held  that  the 


*  Lefavour  v.  Ins.  Co.  1  Philft.  R.  668. 

*  Simpson  y.  Accidental  Death  Ins.  Co.  2  C.  B.  N.  S.  257.  This  case  is  referred  to 
with  approbution  in  Doimald  t.  Piedmont  <fe  Arlington  L.  Ins.  Co.  2  Ins.  Law  Jour. 
738,  South  Car. 
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company  was  not  liable,  because  the  premium  was  not  paid 
before  the  death  occurred,  and  that,  even  if  the  company  had 
by  their  conduct  prevented  a  tender  of  the  premium  within 
the  extended  period  of  twenty-one  days,  it  made  no  differ- 
ence as  there  was  no  right  in  the  executors  to  pay  it  after 
the  death  had  occurred,  and  moreover,  even  if  the  death  had 
not  occurred,  the  company  could,  under  the  last  condition, 
have  refused  to  receive  the  premium.  The  court  say,  "  It  was 
contended  for  the  plaintiff,  that  *  *  the  twenty-one  days 
allowed  for  the  payment  of  the  premiimi  were  days  of  grace, 
and  operated  as  a  prolongation  of  the  time  for  which  the 
insurance  was  effected;  that  the  policy  had  not  ceased  to 
exist  at  the  time  when  the  death  of  the  assured  occurred ; 
and  that,  in  order  to  avail  themselves  of  the  fourth  condition, 
the  directors  should  have  given  notice,  before  the  expiration 
of  the  preceding  year,  that  they  would  not  renew  the  policy. 
*  *  It  was  further  contended,  that  payment  of  the  premium 
was  not  necessary  to  keep  the  policy  alive;  for  that  the  event, 
on  which  the  sum  insured  was  to  be  paid,  having  happened 
within  the  twenty-one  days,  it  was  in  effect  paid,  as  the 
directors  might  deduct  it  out  of  the  sum  which  was  in  their 
hands  payable  to  the  plaintiffs.  *  *  We  are  of  opinion 
that  none  of  these  arguments  are  well  founded.  The  policy 
was  to  continue  provided  he,  the  assured,  paid  the  premium 
within  the  twenty-one  days ;  and  this,  we  think,  did  not  give 
his  executors  the  right  to  pay  it  after  his  death ;  and  that 
the  payment  of  premium  mentioned  in  the  first  condition, 
means,  such  payment  as  provided  for  in  the  body  of  the 
policy;  and  consequently,  that,  eveir  if  the  plaintiffs  had 
tendered  the  premium  within  the  twenty-one  days,  the 
directors  would  not  have  been  bound  to  accept  it.  But,  if 
this  were  otherwise,  the  second  condition  appears  decisive, 
viz. :  That  if  the  premium  is  unpaid  for  twenty-one  days 
after  it  becomes  due,  the  policy  shall  be  absolutely  void ;  for, 
we  have  already  said  that  the  defendants  were  not  by  their 
conduct  estopped  from  denying  the  payment,  for  that  they 
had  not,  as  alleged  in  the  replication,  by  their  words  and 
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• 

conduct  wilfully  causfed  the  plaintiffs  to  believe  that  the  pol- 
icy was  in  full  force  till  the  22d  of  January,  1857  ;  and 
therefore  the  doctrine  of  estoppel  by  conduct  could  not  apply 
in  this  case.  We  also  think  that  neither  the  plaintiffs  nor 
the  assured,  had  he  been  living,  would  have  had  an  absolute 
right  to  keep  the  policy  alive  by  payment  or  tender  of  the 
premium  within  the  twenty-one  days, — the  fourth  condition 
giving  to  the  directors  the  right  of  keeping  alive  or  renewing 
a  policy,  or  of  refusing  to  do  so,  at  their  pleasure." 

§  196.  The  case  of  Pritchard  v.  Merchants'  &  Trades- 
men's Life  Assurance  Society,^  was  a  similar  one.  The 
policy  was  granted  on  the  payment  of  the  annual  premium, 
on  the  13th  of  October,  in  each  year,  and  to  be  void  "  if  the 
premiums  were  not  paid  within  thirty  days  after  they 
should  respectively  become  due,"  but  it  could  be  revived 
within  three  months,  on  satisfactory  proof  of  the  health  of 
the  insured,  and  payment  of  a  fine.  An  annual  premium 
became  due  on  Oct.  13,  and  the  thirty  days  expired  on  Nov. 
12,  on  which  day  the  insured  died.  On  Nov.  14,  the  plaint- 
iff, for  whose  benefit  the  policy  was  effected,  sent  to  the 
company  a  check  for  the  premium,  and  the  company,  the  next 
day,  collected  the  check,  and  gave  a  receipt,  as  for  "  the  pre- 
mium for  the  renewal  of  the  policy,  to  Oct.  13, 1856."  Both 
parties  were,  at  that  time,  ignorant  of  the  death.  It  was 
held,  that  the  policy  was  not  revived,  and  that  the 'contract 
being  for  the  payment  of  the  sum  insured,  on  the»  future 
event  of  the  death,  a  payment  of  the  premium  within  the 
thirty  days,  but  after  the  death  of  the  assured,  was  not  a 
payment  within  the  condition  of  the  policy,  and  that  there 
was  an  implied  understanding,  when  the  premium  was  re- 
ceived, that  the  assured  was  then  alive.  In  the  early  case 
of  Want  V.  Blunt,*  the  decision  was  to  the  same  effect,  that 
payment  could  not  be  made  after  death,  though  it  should  be 
observed  that  the  terms  of  the  agreement  were  express,  as  to 

'  8  C.  B.  N.  S.  622. 

'  12  East,  188;  see  also  Tarlcton  y.  Sti^niforth,  5  T.  R.  695;  s.  o.  on  appeal,  1  B.  ^ 
P.  471 ;  8  Anst  707,  a  case  of  fire  insurance. 
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tlie  necessity  of  payment  during  the  life  of  the  insured,  but  a 
rule  of  the  company  allowed  payment  within  fifteen  days 
after"  the  quarter  day,  if  the  insured  continued  in  good 
health. 

§  197.  In  the  case  of  Mutual  Benefit  Life  Insurance  Co. 
V.  Ruse,^  it  appeared  "that  the  policy  expressly  provides 
that  the  premiums  shall  be  paid  annually,  on  or  before  the 
10th  day  of  April,  in  every  year,  during  its  continuance. 
And  it  is  also  to  be  carefully  noted,  that  the  policy  explic- 
itly declares  that  if  the  premiums  are  not  paid  on  or  before 
the  10th  day  of  April,  annually,  the  company  shall  not  be 
liable  to  the  payment  of  the  sum  insured,  or  any  part 
thereof,  and  the  policy  shall  cease  and  determine.  What, 
then,  is  the  contract  as  declared  in  the  policy  ?  It  is,  that 
for  the  premium  expressed  the  company  insures  the  life  of 
Mr.  Bugby  at  the  amount  ($2,000)  stipulated.  The  contract 
is  from  year  to  year,  and  dependent  for  its  continuance  upon 
the  payment  of  the  premium,  on  or  before  the  10th  day  of 
April'  in  every  year.  This  is,  necessarily,  the  duration  of  the 
contract,  because  of  the  express  declaration,  that  if  the  pre- 
mium is  not  paid  on  or  before  that  day  in  every  year,  the 
company  shall  not  be  liable,  and  the  policy  shall  cease  and 
determine.  This  policy,  then,  was  of  force  up  to  the  10th 
day  of  April,  1847,  the  premiums  anterior  to  that  date  being 
paid.  The  premium  due  on  that  day  not  being  paid,  the 
policy  on  that  day  ceased  and  determined.  At  and  after 
that  day,  there  was  no  contract  between  the  parties.  Bugby 
was  not  insured,  and  from  thenceforward  the  parties  stood 
relatively  to  each  other,  as  they  did  before  any  contract  had 
been  made.  Bugby,  the  insured,  dying  subsequently  to  that 
day,  his  insurer  had  no  more  right  to  call  upon  this  company 
for  the  insurance  than  upon  any  other  company  or  citizen. 
Such  is  clearlj^  the  truth,  as  to  this  contract,  found  in  the 
policy  itself."  The  court  further  held  that,  even  if  the  time 
for  payment  could  have  been  held  to  be  extended,  yet  it 

>  8  Georgia,  694. 


316  LAW   OF   LIFE  INSlllANCE.  [§  197. 

could  not,  under  any  circumstances,  be  implicitly  extended 
beyond  the  period  of  the  death,  and  that  there  could  be  no 
possible  right  to  pay  the  premium  after  the  death  had  oc- 
curred. They  say,  "  The  absurdity  of  requiring,  under  any 
arrangement,  a  company  to  insure  against  fire  goods  already 
burned,  or  the  life  of  a  man  already  dead,  will  readily  strike 
the  commonest  mind.  *  *  If  the  defendants  could  be 
made  liable  at  all  upon  the  facts  of  this  case,  it  strikes  me 
that  it  could  rest  alone  upon  the  idea,  that  the  tender  of  the 
premium  within  thirty  days,  is  a  new  contract.  This  article 
contains  no  provision  which  allows  the  company  to  reject  the 
tender  if  made  within  time,  and  thus  prevent  a  new  contract 
upon  the  terms  of  the  old  policy.  And  if  a  tender  'of  the 
premium  had  been  made  in  this  case,  beyond  the  day  of  pay- 
ment named  in  the  policy,  and  before  the  expiration  of  the 
thirty  days,  the  insured  being  in  life,  I  should  incline  to  the 
opinion,  that  they  would  have  been  bound  by  it ;  but  if 
made  within  the  thirty  days,  the  insured  being  dead,  and  the 
fact  of  his  death  known  to  the  parties,  there  would  be,  in 
that  event,  no  contract,  no  consideration  for  the  insurance,  no 
mutuality.  It  would  be  an  act  of  mere  fatuity,  out  of  which 
no  liability  could  spring.  And  if  the  fact  of  the  death  of 
the  insured  is  known  to  the  insurer,  and  its  knowledge  with- 
held from  the  insurers,  and  they  accept  the  premiima,  the 
contract  would  be  void  for  fraud.  If  known  to  neither 
party,  it  would  equally  be  a  void  contract.  There  can  be 
no  valid  contract  for  the  insurance  of  the  life  of  a  dead 
man."  ^ 

'  An  action  between  the  same  parties,  on  another  policy  on  the  same  life,  is  found  re- 
ported in  New  York,  where  the  same  question  was  involved,  26  Barb.  656.  The  point 
chiefly  discussed  there  is  as  to  tlie  insurable  interest,  and  the  effect  of  the  proepectus 
issued  by  the  cornpany.  In  the  Geoi^a  case,  the  tender  of  premium  was  clearly 
made  after  the  death,  but  within  the  alleged  extended  period  of  thirty  days  from  the  day 
when  it  became  due,  and  the  point  was,  as  above  shown,  considered  by  the  court.  In  the 
New  York  case,  the  question  as  to  the  right  to  pay  after  the  death  ha^  occurred  does  not 
seem  to  have  presented  itself  to  court  or  counsel.  There  is,  indeed,  in  the  published 
report,  some  apparent  discrepancy  as  to  the  fact  when  the  tender  was  made  relatively  fo 
the  time  of  deatn.  In  the  Supreme  Court,  Sutherland.  J.,  states  expressly,  that  the  pre- 
mium was  paid,  or  tendered,  the  day  before  the  death ;  but  in  the  Court  of  Appeals,  23 
N.  Y.  516,  Selden,  J.,  speaks  of  it  as  tendered  **  on  or  about  the  day  of  death;  *  while  the 
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§  198.  Bays  of  Grace.— Where  days  of  grace  are  allowed 
for  payment,  the  language  of  the  policy  may  be  such  that 
the  company  would  be  liable  by  reason  of  the  prior  payment 
in  case  the  death  occurred  during  such  period.  In  other 
words,  the  language  may  be  such  as  to  make  the  company 
liable  for  the  year  and  the  days  of  grace  additional.  In  an  Irish 
case,  a  fire  policy  was  for  a  year  from  March  25,  1830,  to 
March  25,  1831,  and  renewable,  from  time  to  time,  if  the 
company  thought  proper,  provided  that  "  no  policy  will  be 
considered  valid  for  more  than  fifteen  days  after  the  expira- 
tion of  the  period  limited  therein,"  unless  the  premium  is 
paid.  A  loss  occurred  after  the  end  of  the  year  and  before 
the  expiration  of  the  fifteen  days,  and  it  was  held  that  the 
insurers  were  liable,  as  the  contract  was  in  effect  for  one  year 
and  fifteen  days.^ 

§  199.  Premium  Due  on  Sunday  may  be  Paid  Monday.— If 

the  last  day  for  the  payment  of  the  premium,  as  fixed  in  the 
policy,  occur  upon  Sunday,  at  noon,  the  premium  is  not  pay- 
able till  the  following  Monday,  and  the  company  is  liable  if 
the  assured  dies  Sunday  afternoon.*  In  the  first  case  cited, 
the  court  say,  "  The  whole  inquiiy  is  reduced  to  this  point, 
When  was  the  quarter-yearly  payment  for  the  quarter  suc- 
ceeding that  commencing  on  the  1st  of  July,  1854,  due,  and 

by  law  required  to  be  paid  ?     Adopting  the  proper  division 

■ . . —^ » 

bend  notes  of  the  reporters,  'id  both  courts,  say  the  tender  was  after  the  death.  An  cz- 
amiDatioD  of  the  original  papers  on  the  appeal  shows  what  the  fact  was,  as  well  as  the 
cause  uf  the  discrerancy.  Tlie  agent  who  effected  the  insurance,  and  to  whom  the  pre- 
mium was  tendered,  at  first  speaks  of  the  tender  as  having  been  made  on  April  13, 
while  the  death  is,  in  one  place,  spoken  of  as  occurring  on  April  14,  and  in  another  place, 
on  or  about  April  13.  The  agent,  however,  says  expressly  that  the  tender  was  after  he 
hod  heard  of  the  death  ;  and  a  letter,  written  by  him  to  tlie  company,  on  April  19,  was 
put  in  evidence,  in  which  he  speaks  of  the  death  as  having  occurred  on  the  night  of  the 
14th,  and  of  the  tender  as  made  subsequent  to  his  learning  of  the  death.  The  counsel, 
on  both  sides,  assume  that  the  tender  was,  in  fact,  after  the  death,  as  it  undoubtedly  was. 
Had  the  point  we  are  considering  occurred  to  the  court,  they  would  probably  have  been 
saved  some  difficulty.  See  also,  upon  this  point,  Howell  v.  Knickerbocker  L.  Ins.  Co. 
8  Rob.  232,  and  remArka,  post,  g  200. 

'McDonnell  v.  Carr,  Hayes  <fe  Jones,  256;  see  Tarleton  v.  Stoniforth,  6  T.  R.  696; 
Salvin  v.  James,  6  East,  671 ;  post,  §  200. 

'  Hammond  v.  Am.  Mut.  L.  Ins.  Co.  20  Law  Reporter,  278 ;  a.  o.  10  Gray,  806 ;  Camp- 
bell V.  Intemat.  L.  Ass.  Soc.  4  Bosw.  298 ;  Taylor  v.  Germania(F.)  Ins.  Co.  2  Dillon,  282. 
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of  the  year  into  four  quarters,  and  commencing  on  the  1st  of 
April,  1854,  the  third  quarter  would  commence  on  the  Istof 
October,  and  the  premium  to  be  paid  for  that  quarter,  irre- 
spectively of  the  circumstance  that  the  first  day  of  October 
occurred  on  Sunday,  would  be  required  to  be  paid  on  that 
day.     The  assured  had,  however,  until  the  1st  of  October  at 
noon  to  pay  the  premium.  He  was  not  in  default  before  that 
time,  unless  it  be  that  in  case  the  1st  of  October  occurring  on 
Sunday,  he  was  required  to  pay  the  premium  on  the  Saturday 
preceding.     The   only  question  in   the    case   seems   to  be 
whether  Sunday  is  to  be  excluded  as  a  day  of  payment,  and 
the  payment  properly  postponed  till  Monday,  or  whether  the 
party,  to  save  his  policy  from  being  forfeited,  must  make  his 
quarterly  payment  on  or  before  Saturday,  when  the  quarter 
day  falls  on  Sunday.     We  have  on  the  one  hand  the  rule  as 
to  commercial  paper,  or  negotiable  notes  payable  with  grace, 
requiring  payment  to  be  made  on  Saturday  where  the  third 
day  of  grace  falls  on  Sunday ;  and  on  the  other  a  rule,  gen- 
erally adopted  as  to  other  contracts  to  pay  money,  or  per- 
form other  specific  duties  on  a  certain  day  named,  that  if 
such  day  falls  on  Sunday  the  day  of  performance  is  post- 
poned till  Monday.     In  reference  to  notes  payable  on  a  cer- 
tain day,  but  entitled  to  three  days'  grace,  it  is  said  that  in 
such  case  the  note  by  its  terms  would  be  due  and  payable 
two  days  earlier  than  Saturday,  and  that  what  was  origin- 
ally a  mere  indulgence  to  casualty  or  oversight  should  not 
be  extended,  and  therefore  if  the  last  of  three  days  of  grace 
falls  on  Sunday,  the  payment  must  be  made  on  Saturday, 
and  that  it  was  more  reasonable  to  take  from  than  to  add  to 
a  period  of  time  thus  originally  allowed  as  mere  grace  and 
favor.     But  as  to  other  contracts,  which  by  the  face  of  the 
instrument  required  a  payment  on  a  day  which  proves  to 
be  Sunday,  to  discharge  literally  the  promise  or  duty,  the 
law  seems  to  sanction  the  postponement  of  the  time  for  doing 
the  same  till  the  Monday  following.    In  other  words,  Sunday 
is  not  a  legal  day  for  the  performance  of  contracts  and  doing 
secular  business.   The  statute  law  forbids  all  such  acts.    The 
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party  paying  and  the  party  receiving  money  on  that  day  in 
discharge  of  a  contract  would  subject  themselves  to  a  penalty 
for  so  doing.     Sunday  was  not  a  day  contemplated  by  the 
parties  as  embraced  in  the  stipulation  to  pay  a  quarterly  pre- 
mium on  the  first  day  of  October,  in  each  and  every  year, 
during  the  life  of  the  party  assured.    The  defendants  had  no 
office  open  on  that  day,  and  were  under  no  obligation  to  re- 
ceive the  payment  of  the  premium  on  that  day,  if  the  same 
had  been  tendered  by  the  assured.     Such  being  the  case,  the 
assured  was  under  no  obligation  to  do  what  would  have 
been  not  only  an  illegal  act,  but  also  one  which  the  other 
party  was  not  bound  to  recognize.     In  this  view  of  the  case 
there  was  no  such  default  on  the  part  of  the  assured,  in  not 
paying  the  premium  fully  due  on  the  1  st  of  October,  as  should 
be  held  to  terminate  the  policy.     It  is  urged  on  the  part  of 
the  defendants  that  this  was  not  an  ordinary  contract,  to  be 
performed  on  a  day  certain,  and  that  the  assured  was  under 
no  legal  obligation  to  pay  subsequent  premiums  after  the 
expiration  of  a  quarter  of  a  year ;  but  such  payment  was  a 
voluntary  act,  to  be  done  or  not  done  at  his  election ;  and 
•  therefore  that  the  rule  of  law  applied  to  a  contract  binding 
a  party  to  do  some  act  at  some  future  named  period,  which 
proved  to  be  Sunday,  has   no   application  here.      But  we 
think  the  rule,  as  to  the  time  of  making  the  payment,  is  the 
same  in  both  cases.     It  was  the  purpose  of  the  assured  to 
obtain  a  policy  to  continue  during  his  life.     Such  policy  was 
issued  to  him,  but  upon  condition  that  he  should  make  his 
quarter-yearly  payments  regularly  in  advance.     It  was  obli- 
gatoiy  on  him  to  pay,  if  he  would  continue  the  policy  in 
force.     The  day  of  payment  was,  on  this  occasion,  the  first 
day  of  October.     That  day,  as  it  appears,  feU  on  Sunday ; 
and  this  being  so,  he  was  entitled  to  the  ordinary  privilege 
of  discharging  his  obligation  on  the  Monday  following.    The 
quarter-yearly  payment,  it  is  true,  in  terms  became  payable 
on  Sunday  noon ;  but  that  day  was  not  a  day  for  secular 
business,  and,  therefore,  legally  speaking,  Sunday  was  not 
the  day  '  at  which  the  same  became  payable ;  and  so,  by  the 
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very  provisions  of  the  policy,  properly  construed,  the  quar- 
terly premium  was  seasonaljly  tendered  on  Monday.' "  ^ 

§  200.  No  Liability  Unless  Death  Occurs  Dnrlng  Continuance 
of  Policy. — ^The  death  must  actually  occur  within  the  time 
the  policy  continues,  and  it  makes  no  difference  that,  though 
the  death  occurs  after  the  expiration  of  the  policy,  it  arises 
from  a  mortal  wound  received  before  it  expired*  Thus  in 
Howell  V.  Knickerbocker  Life  Insurance  Co.,  a  policy  issued 
for  the  benefit  of  the  plaintiff  upon  the  life  of  her  husband, 
.  was  expressed  to  be  "  for  the  term  of  one  year,  commencing 
the  15th  day  of  July,  1853,  at  12  o'clock,  noon,  and  ending  at 
12  o'clock,  noon,  on  the  15th  day  of  July,  1854,"  "and  it  is 
hereby  agreed  that  this  policy  may  be  continued  in  foree, 
from  time  to  time,  until  the  decease  of  the  said  insured,  pro- 
vided that  the  said  assured  shall  duly  pay,  or  cause  to  be 
paid,  to  the  company,  annually,  on  or  before  the  fifteenth 
day  of  July,  in  each  and  every  year,"  the  premium  specified. 
About  10  J  o'clock,  a.  m.,  on  July  15th,  1862,  the  insured  was 
stnick  with  paralysis,  became  speechless,  and  died  the  next 
day,  not  having  paid  the  premium,  though  he  had  intended 
to  do  it  the  day  he  was  struck  down.  After  his  death,  the 
premium  was  tendered  and  refused.  On  a  trial,  the  Superior 
Court  of  the  city  of  New  York,  held  *  that  the  company  was 
not  liable,  saying :  "  It  is  contended,  on  the  part  of  the  plaint- 
iff, that  on  the  15th  day  of  July,  the  day  on  which  Mr. 
Howell  was  striken  with  apoplexy,  he  received  his  death 
wound  or  mortal  stroke,  and  that  he  was  then  dead  to  all  in- 
tents and  purposes.  This  cannot  be,  because  Mr.  Howell 
was  alive,  and  died  on  the  16th :  and  it  will  not  be  contended 
that  if  Mr.  Howell,  after  apoplexy  had  seized  him,  had  lin- 
gered for  months,  and  the  policy  had  not  been  renewed  by  the 
payment  of  the  premium,  the  parties  for  whose  benefit  the 
policy  was  effected  could  have  recovered,  and  the  rule  is  as 
strict  with  a  day  of  neglect  as  with  a  year ;  if  they  could  not 
renew  after  the  lapse  of  a  year,  they  could  not  after  the  lapse 

*  See  Campbell  r.  Intemai.  L.  Ass.  Soc.  4  Bosw.  298 ;  anU,  %  119. 

•  Lockyer  v.  Offley,  1  T.  R.  260,  per  Willis,  J.  •  8  Rob.  282, 
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of  a  day,  without  the  consent  of  the  company.  Something 
has  been  said  about  an  agreement  on  the  part  of '  the  com- 
pany with  the  deceased,  to  the  effect  that  days  of  grace  would 
be  allowed  if  the  premium  was  not  paid  on  the  day  it  be- 
came due.  I  can  find  no  such  agreement  in  the  case ;  on  the 
contrary,  the  complaint  alleges  that  the  yearly  premiums 
were  all  paid  promptly  on  the  15th  day  of  July,  in  each  and 
every  year,  agreeably  to  the  terms  of  the  policy.  It  is  true, 
there  is  evidence  introduced  to  the  effect  that  the  company, 
in  dealing  with  other  persons,  allowed  days  of  grace  within 
which  to  pay  the  annual  premium  beyond  the  time  fixed  by 
the  policies,  and  that,  in  accordance  with  that  custom,  they 
had  been  in  the  habit,  in  some  cases,  of  receiving  premiums 
after  the  days  fixed,  and  that  it  was  understood  and  agreed 
verbally  between  Mr.  Howell  and  the  company,  at  the  time 
the  insurance  was  effected,  that,  if  anything  should  happen 
to  him  to  prevent  his  paying  the  premium  on  the  day  it  be- 
came due,  the  policy  should  nofbecome  null  and  void.  This 
evidence  was  objected  to,  and  should  have  been  excluded ; 
but  even  if  it  had  not  been  objected  to,  it  would  not  help 
the  plaintiff's  case.  No  verbal  agreement  or  understanding 
of  any  kind  can  vary  the  terms  of  the  policy,  and  the  custom 
of  the  company,  or  their  verbal  agreement,  if  any  there  was, 
only  extended  to  lives  in  being.  It  could  not,  and  was  not  in- 
tended to,  apply  to  premiums  offered  to  be  paid  after  the 
death  of  the  insured." 

This  case  was  carried  to  the  Commission  of  Appeals,^ 
where  one  of  the  judges,  after  quoting  the  provision  as  to 
the  payment  of  the  premium,  says :  "  If  the  clause  *  * 
had  in  no  way  been  modified,  I  should  have  no  hesitation  in 
holding  that  the  plaintiff  could  not  recover.  Payment  was 
a  condition  precedent  to  the  continuance  of  the  policy,  and 
no  mere  accident  or  act  of  God,  however  controlling,  could 
<jontinue  the  policy  in  force  after  the  pay  day,  without  pay- 
ment. This  could  be  done  only  by  the  agreement  or  consent 
of  the  defendant  properly  given,  or  by  an  act  which  would 

>  44  N.  T.  276. 
21 
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estop  the  defendant  from  denying  payment."  The  case  pre- 
pared on  appeal,  however,  stated  that  on  the  trial,  the  de- 
fendants admitted  that  at  the  time  the  insurance  was  effected, 
and  thereafter  when  the  annual  premium  was  paid,  it  was 
understood  and  agreed,  that  if  anything  should  happen  to 
prevent  the  insured  from  paying  the  premium  on  the  day  it 
became  due,  the  policy  should  not  become  void,  but  should 
continue  in  force  for  a  reasonable  time,  and  the  court  there- 
fore held  that  they  were  bound  to  assume  that  this  admission 
referred  to  a  valid  agreement,  which  became  a  part  of  the 
policy,  and  in  effect  amounted  to  an  admission  that  the  policy 
was  in  force  at  the  time  of  death.  They  therefore,  by  a 
divided  court  (one  of  the  majority  not  having  been  present 
at  the  argument),  reversed  the  decision  below.  Admitting 
that  the  court  were  correct  in  holding  the  policy  to  have 
been  modified  as  implied  in  the  incautious  admission  made 
on  the  trial,  it  is  to  be  observed  that  the  Commission  of  Ap- 
peals wholly  failed  to  allow  Any  weight  to  the  cases  in  which 
it  is  held  that  an  agreement  to  allow  days  of  grace  in  which 
to  pay  the  premium,  does  not  apply  where  death  occurs  be- 
fore the  premium  is  paid.  They  held,  in  substance,  that  the 
contract  was  for  a  year  and  a  reiasonable  time  thereafter. 

§  201.  In  a  case  in  Massachusetts,^  the  policy  on  the  life 
of  plaintiff's  husband,  for  twelve  months,  from  noon  of  the 
day  of  its  date,  provided  that  the  company  should  pay  the 
sum  insured,  on  proof  "  that  the  assured,  at  any  time  after 
the  date  hereof,  and  before  the  expiration  of  this  policy, 
shall  have  sustained  personal  injttry,  caused  by  any  accident,? 
"  and  such  injuries  shall  occasion  death  within  ninety  days 
from  the  happening  thereof."  By  an  accident  occurring  at 
9  A.M.,  the  assured  sustained  injuries  which  caused  his  death 
about  the  same  hour,  on  the  ninety-first  day  thereafter,  exclu- 
ding the  day  of  the  accident.  The  whole  period  was  with  in  the 
twelve  months.  The  court  says :  "  No  computation  of  time 
wm  bring  the  death  ^within  ninety  days  from  the  happen- 


*  Perry  v.  Provident  L.  Ins.  A  Inv.  Co.  99  Moss.  162. 
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ing '  of  the  accident.  But  the  rule  of  computation  is  stated 
in  Atkins  v.  Sleeper.^  When  time  is  computed  from  an  act 
done,  the  general  rule  is  to  include  the  day.  When  it  is 
computed  from  the  day  of  the  act  done,  the  day  is  excluded. 
The  language  of  this  instrument  requires  that  the  computa- 
tion be  made  from  the  time  of  the  act  done,  namely,  the  acci- 
dent. But  it  is  contended  that,  as  this  is  an  insurance  for 
twelve  months,  the  provision  by  which  it  is  attempted  to  ex- 
empt the  company  from  liability  for  the  death  of  the  insured, 
happening  from  a  cause  within  the  meaning  of  the  policy 
during  said  term,  is  inconsistent  with  the  general  object  and 
tenor  of  the  policy,  and  is  void.  No  such  inconsistency  is 
apparent  to  the  court.  On  the  contrary,  the  policy  clearly 
describes  the  cases  in  which  the  loss  of  life  shall  make  the 
company  responsible,  and  limits  the  liability  to  such  cases. 
It  is  further  contended  that,  if  the  provision  in  the  policy, 
that  the  injuries  shall  occasion  death  within  ninety  days,  can 
have  any  legal  force  or  eflfect,  it  must  be  construed  to  mean 
such  injuries  as  shall  occasion  death  within  ninety  days  after 
the  termination  of  the  twelve  months.  But,  as  the  ninety 
days  are  expressed  to  be  from  the  happening  of  the  accident, 
this  construction  cannot  be  adopted.  It  is  said,  that  unless ' 
the  clause  be  void,  or  be  construed  as  above  stated,  an  effect- 
ual life  insurance  for  more  than  ninety  days  was  impossible. 
If  this  were  so,  it  would  be  a  result  of  the  terms  of  the  con- 
tract upon  which  the  action  is  brought.  But  here  is  simply 
an  insurance  against  certain  accidents,  which  may  happen 
within  a  given  time,  and  result  fatally  within  a  given  time 
after  they  happen.  The  loss  in  this  case  came  very  near 
being  within  the  terms  of  the  policy,  but  was  not  quite 
within  them."  * 

§  202.  With  reference  to  the  termination  of  the  policy 
by  its  own  limitation,  policies  ordinarily  provide  that  they 
shall  extend  to  a  day  named  at  noon,  and  if  the  premium  is  not 


'  1  AUen,  487. 

"  A  subsequent  decision  in  this  case  will  be  found  referred  to  In  the  chapter  on  Acci- 
dent Insurance. 
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then  paid,  they  expire.  In  the  absence  of  such  a  provision, 
the  policy  would,  doubtless,  continue  in  force  till  midnight 
of  the  last  day.  A  fire  policy,  which  insured  "  from  the  14tli 
Feb.,  1868,  until  the  14th  Aug.,  1868,  and  for  so  long  after 
as  the  said  assured  should  pay,"  has  been  held  to  cover  a  lo^ 
occurring  on  the  night  of  Aug.,  14th,  1868,  though  there  had 
been  no  renewal.^ 

§  203.  Non-Forfeiture  Law  of  Massachusetts. — ^The  State 
of  Massachusetts  has  a  law  known  as  "the  non-forfeiture 
law,"  which  provides  that  no  policy  of  life  insurance,  issued 
by  corporations  created  under  its  laws,  shall  be  absolutely 
forfeited  by  reason  of  the  non-payment  of  the  premium  on 
the  day  named  in  the  policy,  but  that  the  excess  of  premiums 
already  paid,  shall  be  applied  to  keep  it  in  force  for  an  ex- 
tended period,  to  be  calculated  according  to  a  formula  laid 
down  in  the  law.^  A  similar  act  has  been  passed  in  some  of 
the  other  States.  Its  effect  may  be,  where  the  death  occurs 
within  a  few  years  after  the  issue  of  the  policy,  to  extend  the 
duration  of  the  policy  very  greatly.     Some  companies  insert 

^  Isaacs  y.  Royal  Ins.  Co.  89  L.  J.  Ezch.  189.    See  ante,  §§  172.  179, 180. 

*  This  law,  which  was  passed  in  1861  (c.  185),  is  as  follows: 
**  Section  1.  No  policy  of  insurance  on  life,  hereafter  issued  by  any  company  chartered 
by  the  authority  of  this  commonwealth,  shall  be  forfeited  or  become  void  by  the  non- 
payment of  premium  thereon,  any  further  than  regards  the  right  of  the  party  insured 
therein  to  have  it  continued  in  force  beyond  a  certain  period  to  be  determined  as  follows, 
to  wit :  The  net  yalue  of  the  policy,  when  the  premium  becomes  due  and  is  not  paid, 
shall  be  ascertained,  according  to  the  '  combined  experience,'  or  '  actuaries,'  rate  of  mor 
tality,  with  interest,  at  four  per  centum  per  annum.  After  deducting  from  such  net  yalue 
any  indebtedness  to  the  company,  or  notes  held  by  the  company  against  the  insured, 
which  notes,  if  giyen  for  premium,  shall  then  be  cancelled,  four-fifths  of  what  remains 
shall  be  considered  as  a  net  single  premium  of  temporary  insurance,  and  the  term  for 
which  it  will  insure  shall  be  determined  according  to  the  age  of  the  party  at  the  time  of 
the  lapse  of  premium,  and  the  assumptions  of  mortality  and  interest  aibresaid. 

"  Section  2.  If  the  death  of  the  party  occur  within  the  term  of  temporary  insurance 
coTered  by  the  yalue  of  the  policy,  as  determined  in  the  preyious  section,  and  if  no  con* 
dition  of  the  insurance  other  than  the  payment  of  premium  shall  haye  been  yiolated  by 
the  insured,  the  company  shall  be  bound  to  pay  the  amount  of  the  policy  the  same  as  if 
there  had  been  no  lapse  of  premium,  anything  in  the  policy  to  the  contrary  notwithstand- 
ing ;  proyided,  however,  that  notice  of  the  claim,  and  proof  of  the  death  shall  be  submit- 
ted to  the  company  within  ninety  days  after  the  decease ;  and  provided,  also,  that  the 
company  shall  have  the  right  to  deduct  from  the  amount  insured  in  the  policy  the  amount 
at  six  per  cent,  per  annnm  of  the  premiums  that  had  been  forborne  at  the  time  of  the 
death." 
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• 

a  similar  provision  in  their  policies,  usually,  in  such  case,  re- 
serving to  their  actuary  the  right  to  decide  how  long  the 
policy  is  extended.  No  case  seems  to  have  arisen  in  the 
courts,  where  the  Massachusetts  law  has  had  any  effect  in  ex- 
tending the  duration  of  the  policy.  In  Pitt  v.  Berkshire 
Life  Insurance  Co.^  it  came  in  question,  but  had  no  practical 
effect.  In  Greenfield  v.  Massachusetts  Mutual  Life  Insurance 
Co.  the  only  claim  under  a  policy  was  based  upon  this  law, 
but  it  appeared  that,  in  point  of  fact,  the  law  did  not  keep 
the  policy  alive  till  the  time  of  the  death,  and  the  case  turned 
chiefly  upon  the  question,  whether  the  company  were  estopped 
by  their  admissions  that  it  was  so  continued  in  force.  A 
question,  however,  arose,  imder  that  portion  of  the  "  non-for- 
feiture act "  which  makes  its  applicability  dependent  upon 
the  fact,  that  "  notice  of  the  claim,  and  proof  of  the  death, 
shall  be  submitted  to  the  company  within  ninety  days  after 
the  decease."  The  company  had  issued  two  policies  upon  the 
life  of  the  deceased,  one  numbered  10,167  and  the  other 
16,722.  Proofs  of  death  were  presented  which  referred  only 
to  the  latter  policy  by  its  number.  No  reference  was  made 
to  the  former  one,  because  it  was  supposed  by  all  parties  to 
have  ceased  to  have  any  effect.  The  only  "  claim,"  other  than 
this,  was  a  verbal  application  for  the  insurance  moneys  with- 
out specifying  the  policy.  The  Supreme  Court  held  that  this 
was  a  sufficient  compliance  with  the  statute.  They  say: 
"  Proofs  of  death  were  presented  unaccompanied  by  any  spe- 
cific claim.  The  presentation  of  these  proofs  was  itself  a  suf- 
ficient notice  of  the  claim  made,  and  it  will  be  intended  that 
such  claim  was  commensurate  with  the  rights  of  the  person 
making  it,  or  for  whose  benefit  it  was  made."  Upon  appeal 
this  case  was  reversed  upon  another  point  ^  but  affirmed  as  to 
this  question,  the  court  saying :  "  Upon  this  assumption  the 
plaintiff  had  a  valid  claim  upon  the  policy,  by  complying 

'  100  Mass.  500;  ante,  §  182. 

'  41  K.  Y.  430.    Id  Shaw  y.  Berkshire  Mnt  L.  Ins.  Co.  103  Mass.  254,  it  was  held 
that  the  receipt  of  a  reoewal  premium  on  a  policy  issued  before  the  passage  o^  *■!>— 1««» 
did  not  so  make  it  a  new  contract,  entered  into  after  its  passage,  that  the  lav 
to  it. 
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with  its  conditions  as  to  proof  of  death  and  presenting  the 
claim  to  the  company.  The  company  had  the  right  to  waive 
any  of  these  conditions.  Proof  of  death  was  duly  made.  The 
objection  is  the  neglect  to  present  a  claim  founded  on  this 
policy.  The  company^had  a  right  to  waive  this  formahty. 
The  promise  by  the  company  to  pay  with  full  knowledge  of 
the  fact  was  a  waiver  and  obviated  the  objection." 

§  204.  Presumption  as  to  Date  of  Death. — Questions  as  to 
the  time  of  death,  and  as  to  the  presumption  of  death 
when  there  is  no  evidence  upon  the  subject,  except  the  dis- 
appearance of  the  insured,  may  become  important,  though  in 
this  country  it  is  rare  that  a  policy  is  kept  alive  by  the 
payment  of  the  premium  after  the  insured  has  disappeared 
In  England,  the  person  for  whose  benefit  the  policy  is  issued 
or  held,  frequently  has  not  and  never  had  any  knowledge  of 
the  person  whose  life  is  insured,  and  questions  of  this  nature 
therefore  have  a  more  practical  importance  there.  In  an 
early  case,^  the  question  arose  as  to  when  the  death  occurred. 
The  policy  expired,  Jan.  30,  1778.  It  appeared  that  about 
Nov.  28,  1777,  the  insured  sailed  from  the  Cape  of  Good 
Hope,  in  a  vessel  that  was  never  afterwards  heard  of,  hut 
which  was  supposed  to  have  been  lost  in  a  storm  off  the 
Western  Islands.  Evidence  was  given  by  captains  who 
sailed  in  other  vessels  the  same  day,  in  the  same  course,  that 
about  Jan.  13,  or  14,  they  encountered  a  severe  gale  which 
they  weathered  with  difficulty,  and  that  the  other  vessel 
being  smaller,  would  have  found  it  more  serious  than  they. 
Lord  Mansfield  left  it  to  the  jury,  to  say  whether  they 
thought  the  e^ndence  sufficient  to  convince  them,  that 
the  assured  died  before  the  time  limited  in  the  policy, 
adding  that  if  they  thought  it  so  doubtful  as  not  to  be  able 
to  form  an  opinion,  the  defendants  ought  to  have  their 
verdict ;  the  jury  found  for  the  plaintiff. 

§  205.  As  to  the  date  of  death,  the  rule  of  common  law 

'  Patterson  y.  Black,  2  MarsbaU  on  Ins.  781 ;  s.  c.  Park  on  Ins.  919.  Angell  in  a 
note  to  section  851,  gives  a  newspaper  report  of  a  case  where  the  question  of  the  time  of 
death  of  a  person  who  suddenly  disappeared,  was  submitted  to  a  jury  in  Kentucky. 
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is,  that  the  presumption  of  life  with  respect  to  persons  of 
whom  no  account  can  be  given,  ends  at  the  expiration  of 
seven  years  from  the  time  they  were  last  known  to  be  liv- 
ing, and  after  that  time  the  burden  of  proof  is  devolved 
upon  the  party  insuring  the  life  of  the  individual  in  ques- 
tion, who  must  prove  him  to  be  alive.^  But  in  any  particular 
case,  the  jury  are  at  liberty,  fi'om  facts  proved,  to  infer  the 
death  at  any  earlier  period ;  and  among  the  facts  which  they 
may  take  into  consideration  are  his  age,  situation,  habits,  em- 
ployment, state  of  health,  physical  constitution,  his  position 
and  intentions  when  last  heard  from,^  accompanied  by  evi- 
dence of  inquiries  at  his  last  known  residence,  and  among  his 
friends.*  In  Tisdale  v.  Mutual  Benefit  Life  Insurance  Co.'*  it 
was  held  that  it  was  incumbent  upon  the  plaintiff  to  show 
the  death  of  the  insured ;  that  proof  that  letters  of  adminis- 
tration had  been  granted  in  a  Probate  Court  on  the  effects 
of  the  insured  constituted  prima  facie  evidence  of  his 
death,  and  changed  the  burden  of  proof  from  the  plaintiff  to 
the  defendant,  and,  in  the  absence  of  countervailing  evidence, 
entitled  the  plaintiff  to  recover,  but  that  the  proceeding 
before  the  probate  judge  being  ex  parte^  it  did  not  require 
very  strong  evidence  to  overcome  the  prhna  facie  case  thus 
made.  It  was  also  held,  that  where  the  insured  had  sud- 
denly disappeared,  the  absence  of  motive  to  abscond  was  a 
material  fact,  to  be  taken  into  consideration  in  a  doubtful 

'  Angell,  §  851 ;  2  Oreenleaf  on  Ev.  §  278 ;  1  lb.  SO,  41 ;  Best  on  Presumptions,  ^  140; 
Tisdale  y.  Mut.  Ben.  H  Ins.  Co.  8  Ins.  Law  Jour.  58 ;  Tisdale  y.  Conn.  Mut.  Ins.  Co.  26 
Iowa,  171 ;  s.  o.  28  Iowa,  12;  Smith  y.  Knowlton,  11  N.  H.  191;  Doe  y.  Nepean,  5  B.  <& 
Ad.  86 ;  Nepean  y.  Doe,  2  M.  <&  W.  894 ;  Gilleland  y.  Martin,  8  McLean,  490  ;  Loring  v. 
Steineman,  I  Met.  204.  New  York  has  a  statute  to  this  effect,  1  R.  S.  749,  §  6.  See 
also.  Burr  y.  Sim,  4  Whart.  150  ;  Newman  y.  Jenkins,  10  Pick.  615;  Bradley  y.  Bradley, 
4  Whart  178 ;  Doe  v.  Flanagan,  1  Geo.  538 ;  In  re  Benham's  Trust,  4  L.  R.  Eq,  Cas. 
418;  Tilly  y.  Tilly,  2  Bland.  Md.  Ch.  486.  ^ 

■  White  y.  Mann,  26  Me.  861 ;  McCartee  y.  Camel,  1  Barb.  Ch.  455 ;  Rex  y.  Harborne, 
2  Ad.  &  £1.  640. 

■  Greenleaf  on  Ey.  §  278 ;  McCartee  y.  Camel,  1  Barb.  Ch.  455 ;  In  re  Creed,  1 
Dolwry,  286;  How,  in  bonis,  I  Swab.  <fe  Trist.  63;  Re  Tindall's  Trust,  30  Beav.  161; 
Smyth,  in  bonis,  28  L.  J.  Prob.  1. 

*  8  Ins.  Law  Jour.  68 ;  North  Brit.  A  Merc.  Ins.  Co.  y.  Stewart,  9  Ct.  of  Sess.  Cas.  3d 
Ser.  684,  is  a  case  where  a  company  had  paid  the  insurance  on  the  life  of  one  who  was 
■subsequently  shown  to  be  aliye. 
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case,  while  cases  of  mistaken  identity  are  so  fi*equent  that 
evidence  that  the  insured  was  seen  subsequent  to  the  appoint- 
ment of  an  administrator,  if  it  is  inconsistent  with  other  evi- 
dence in  the  case,  must  be  received  and  considered  with  scru- 
pulous care,  that,  moreover,  the  mere  fact  of  the  disappear- 
ance of  the  insured  without  apparent  motive  is  not  a  suflS- 
cient  ground  from  which  his  death  could  be  inferred,  but  that 
the  jury  must  take  into  consideration  all  the  facts  and  circum- 
stances attending  his  disappearance  and  absence,  including 
the  time  he  had  been  absent  and  not  heard  from,  his  state  of 
mind,  and  family  and  business  relations. 

§  206.  In  a  case  in  New  York,^  a  married  woman  had 
procured,  under  the  statute,  a  policy  upon  the  life  of  her  hus- 
band, in  her  own  name,  payable,  however,  to  her  children  in 
case  she  should  die  before  her  husband.  She,  her  husband, 
and  only  child,  sailed  for  Europe  in  a  steamship,  which  was 
never  afterwards  heard  of.  The  question  of  the  right  to  the 
insurance  money  came  before  Chancellor  Kent.  There  was 
a  testamentary  paper  made  by  the  wife,  which  was  held  void, 
and  it  being  also  held  that  there  was  no  presumption  that 
the  daughter  survived  Jier  mother,  it  was  decided  that  the 
insurance  money  passed  to  the  husband's  representatives. 
Chancellor  Kent  said,  in  the  course  of  his  decision,  "  The  in- 
surance money  in  this  case,  by  the  terms  of  the  policy,  was 
made  payable  to  the  children  of  the  assured,  in  case  she  died 
before  her  husband.  K  her  daughter  had  survived  her, 
therefore,  it  would  have  been  necessary,  perhaps,  to  inquire 
whether  there  is  any  legal  presumption  that  the  husband  sur- 
vived his  wife,  when  they  have  both  perished  by  the  same 
disaster,  and  when  there  is  no  extrinsic  evidence  to  guide  the 
judgment  of  the  court  upon  this  matter  of  fact.  *  *  But  as 
there  is  no  presumption  of  the  survivorship  of  the  daughter, 
in  this  case,  after  the  death  of  her  mother,  and  the  probability 
is  that  they  both  perished  at  the  same  moment,  it  becomes 
immaterial  to  inquire  whether  it  must  be  presumed  that  the 

*  Moehring  v.  Mitchell,  1  Barb.  Ch.  264 ;  8.  c.  3  Denio,  610. 
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husband  survived  his  wife.  It  is  sufficient  for  this  case,  that 
there  is  no  legal  presumption  that  she  survived  him.  For,  if 
she  did  not  survive  him,  I  am  of  opinion  that  the  act  of 
April,  1840,  does  not  extend  to  the  case;  and  that,  in  the 
event  which  has  occurred,  this  contract  of  insurance  stands 
upon  the  same  footing  as  any  other  contract  made  by  a  feme 
covert^  in  her  own  name,  in  the  lifetime  of  her  husband,  and 
without  the  intervention  of  a  trustee.  By  referring  to  the 
first  section  of  that  act,  it  will  be  seen  that  the  insurance 
money  is  only  payable  to  her,  to  and  for  her  own  use,  free 
from  the  claims  of  the  representatives  of  the  husband  and  of 
his  creditors,  in  case  she  survives  her  husband;  but  not 
where  they  both  die  at  the  same  instant,  or  where  he  survives 
her.  The  second  section  of  the  statute  provides  for  the  case 
of  survivorship  of  the  husband  where  the  wife  has  left  chil- 
dren, by  authorizing  the  insurance  money  to  be  made  payable 
to  such  children,  or  to  their  legal  guardians,  for  their  use. 
But  no  provision  is  made  by  the  statute  for  this  case,  where 
there  are  no  children,  and  where  the  husband  survived  the 
wife,  or  where  they  both  perished  at  the  same  instant,  so  that 
neither  survived  the  other."  With  reference  to  the  presump- 
tion of  survivorship,  as  between  husband  and  wife,  where 
they  perish  in  one  disaster,  it  has  been  said  that  it  will  be 
presumed,  in  the  absence  of  any  evidence  on  the  point,  that 
the  husband  survived,^  but  this  seems  to  be  decided  other- 
wise.* But  Greenleef  thinks*  that,  "in  the  absence  of  all 
evidence  of  the  particular  circumstances  of  the  calamity," 
the  presumption  that  both  perished  together,  "  will  be  found 
the  safest  and  most  convenient."  * 

*  Rex  V.  Hay,  1  W.  Bl.  640 ;  Mason  v.  Mason,  1  Meriv.  Ch.  808. 

'  See  Underwood  v.  Wing,  81  Eng.  Law  d  Eq.  298 ;  s.  c.  below,  23  L.  J.  Ch.  982 ;  Wing 
V.  Angraye,  8  H.  of  Lds.  Gas.  188. 
'  Evidence,  vol.  1,  §  80. 

*  See  Coyer  v.  Leech,  8  Met.  371 ;  Taylor  v.  Diplock,  2  Phillim,  261 ;  Selwyn's  Gaffe, 
3  Hagg.  Ec.  Rep.  748 ;  Pell  v.  Ball,  1  Cheves'  S.  C.  Ch.  99;  Beck's  Med.  Jurisp.  686,  648. 
As  to  presumption  of  survivorship  between  grandson  and  grandmother,  see  Re  Tindall's 
Truste,  30  Beav.  151. 


CHAPTER  VI. 

THE   POLICY   AND    ITS   PROVISIONS. 

§  207.  In  practice,  an  agreement,  known  as  a  policy  of 
insurance,  is  always  given,  or  intended  to  be  given,  in  life 
insurance  contracts.  Though  the  general  form  of  all  policies 
is  the  same,  it  is  not  necessary  that  they  should  follow  any 
particular  form  or  use  any  especial  words.  There  need  only 
be  an  agreement,  from  which  the  court  can  see  an  under- 
standing to  pay  a  sum  of  money  on  the  occurrence  of  a  losa^ 
The  policies  in  use  by  the  life  insurance  companies  of  this 
country,  are  substantially  alike  in  their  forms,  and  in  the 
conditions  they  contain.  The  phraseology  differs  with  the 
different  companies.  Some  insert  more  conditions  than 
others,  and  there  are  differences  in  the  mode  of  insertion, 
whether  upon  the  face  of  the  policy,  or  on  its  back,  or  in  the 
application.  Where  conditions  are  not  inserted  upon  the  face 
of  the  instrument,  they  are  by  language ,  more  or  less  direct 
made  a  part  of  it.  Some  exercise,  in  form  at  least,  more 
liberality  than  others  towards  the  assured,  with  reference  to 
travel  and  residence,  to  suicide,  and  to  some  other  matters, 
but  the  same  legal  rules  apply  to  all.  Any  violation  of  any 
condition  of  the  policy  absolutely  forfeits  it. 

§  208.  Contents  of  Policies. — As  a  general  thing,  a  life 
policy  contains  the  following  particulates :  the  names  of  the 
party  insured  and  of  the  person  for  whose  benefit  the  in- 
sui'ance  is  effected,  being  the  insured  and  the  assured,  re- 
spectively; the  amount  of  premium  and  its  mode  of  pay- 
ment ;  the  amount  insured ;  the  period,  whether  for  life  or  a 
term  of  years ;  the  time  of  payment,  and  the  conditions  on 
which  the  policy  is  to  be  forfeited.     These  conditions  em- 

^  See  remarks  of  Buller,  J.,  in  Good  v.  Elliott,  3  T.  R.  693,  702,  citing  Lord  Mansfield. 
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brace,  usually,  any  fraud,  misrepresentation,  or  concealment 
in  the  application ;  non-payment  of  premium  at  the  time 
fixed ;  travel  or  residence  in  certain  specified  regions ;  death  by 
his  own  hands,  by  the  hands  of  justice,  in  a  duel,  or  in  con- 
sequence of  a  violation  of  law ;  employment  in  the  naval 
service,  or  the  military,  otherwise  than  in  the  militia  not  in 
active  service ;  to  which  is  not  infrequently  added,  employ- 
ment in  certain  eirtra  hazardous  pursuits,  as  at  sea,  upon  a 
railroad,  in  a  powder  mill,  &c.  Sometimes,  also,  a  condition 
as  to  habits  of  intemperance  is  included,  and  less  frequently, 
one  against  an  assignment  of  the  policy  without  the  consent 
of  the  insurer.  In  special  cases,  some  other  conditions  may 
be  added,  but  they  are  all  of  the  same  general  ^ature.  The 
legal  eflfect  of  these  conditions,  where  the  policy  is  obtained 
upon  the  life  of  one  over  whose  proceedings  the  beneficiary 
has  no  control,  and  of  whose  acts  he  may  be  wholly  ignorant, 
may  be  very  serious.  The  American  policies,  in  terms,  make 
no  distinction  between  such  cases  and  those  in  which  the 
policy  is  issued  directly  to  the  insured.  Under  both,  a  vio- 
lation of  the  condition  forfeits  the  policy.  The  English  com- 
panies, however,  adopt  a  more  liberal  and  equitable  system, 
by  making  distinctions  in  favor  of  bona  jide  holders  of  the 
policies,  similar  to  those  inserted  in  case  of  suicide.^  IVIr.  Bun- 
yon  commends  a  clause,*  which  provides  that  "  if  the  person 
whose  life  is  assured,  go  beyond  the  limits  allowed,  or  become 
a  seafaring  person,  or  engage  in  active  military  or  naval  serv- 
ice, before  the  fact  has  been  communicated  to  the  directors,  the 
policy  shall  not  become  void,  if  the  party  interested  make  the 
communication  as  soon  as  the  fact  comes  to  his  knowledge, 
and  pay  the  additional  premium  which  would  have  been  re- 
quired if  the  fact  had  been  known  at  the  time  it  occurred." 

§  209.  Limitations  of  Residence  and  Travel, — Among  the 
conditions  usually  inserted  in  policies,*  is  one  limiting  the 

'  Po%t  "  p.  70. 

•  The  conditions  of  the  policy  relating  to  representation,  warran  \ 

and  those  relating  to  the  non-payment  of  premium,  have  been  cc  ^ 

3,  4,  and  5. 
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place  of  residence  or  travel.  The  English  companies  fre- 
quently forbid  a  person  insured  to  leave  Europe  or  go  upon 
the  sea.^  The  American  policies  forbid  travelling  by  sea, 
residence  within  certain  limits  during  certain  months  of  the 
year,  and  passing  beyond  the  settled  limits  of  the  United 
States.  This  condition,  like  all  others,  must  be  strictly 
observed,  unless  it  is  expressly  or  impliedly  waived  by  the 
company.  The  companies,  however,  freely  give  permits  for 
a  single  and  temporary,  or  a  permanent,  breach  of  these 
conditions,  both  with  and  without  demanding  an  extra  pre- 
mium therefor.  Unless  there  is  such  a  permit,  or  a  waiver 
in  some  other  form,  a  violation  of  the  condition  forfeits  the 
policy.  In  the  absence  of  a  provision  to  the  contrary,  it 
makes  no  difference  whether  the  death  occurs  in  consequence 
of  the  violation  of  the  condition  or  not,  nor  whether  it 
occurs  during  the  continuance  of  the  violation  or  afterward ; 

*  Bnnyon  (p.  67)  gives  the  language  of  the  condltJOD  upon  this  subject,  adopted  by 
different  English  companies,  as  follows :  "  In  some  it  avoids  the  policy  if  the  assured 
*  shall  die  upon  the  high  seas,  unless  license  be  obtained  from  the  court  of  directors.'  Is 
others,  if  he  '  ahaUl  die  upon  the  high  seas,  unless  in  passing  direct  from  one  part  of  the 
United  Kingdom  to  another,  or  in  passing,  during  peace,  from  any  part  of  Europe  to 
any  other  part  of  Europe  without  previous  license  from  the  directors  to  go  upon  the  seas.' 
In  others,  if  he '  shall  die  on  the  high  seas,  except  in  passing  from  one  part  of  the  United 
^ngdom  of  Great  Britain  and  Ireland,  to  another ;  *  *  and  also  in  time  of  peace 
from  any  part  of  Europe  to  any  other  part  of  Europe ;  but  the  foregoing  exception  is  not 
to  extend  to  persons  who,  at  tlie  time  of  death  on  the  high  seas  shall  be  employed  in  a 
seafaring  capacity,  imless  in  each  case  permission  shall  have  been  granted  by  the  direct- 
ors, which  may  be  obtained  on  such  parties  giving  every  requisite  explanation,  and  paying 
an  extra  premium  to  be  settled  by  the  directors.'  In  others,  or  '  if  without  the  consent 
of  the  directors  for  the  time  being,  he  shall  engage  in  the  preventive  service,  or  any 
seafaring  occupation,  or  shall  go  upon  the  sea  in  a  vessel  not  decked  or  seaworthy,  or 
shall  proceed  to  any  part  of  the  globe  within  thirty-three  degrees  of  the  equator.'  In 
these  conditions,  the  most  obvious  distinction  is,  that  in  one  class  the  policy  ie  avoided 
in  the  event  of  going  on  the  high  seas ;  in  the  other,  in  the  event  only  of  dying  while  on 
them.  The  distinction  is  important,  as  such  a  condition  would  be  strictly  construed. 
Any  going  on  the  high  seas,  therefore,  although  attended  by  no  evil  results,  would  in  the 
one  case  avoid  the  policy,  while  in  the  other  the  assured  is  made  his  own  insurer  as  to 
maritime  risks,  and  during  the  term  of  the  voyage  as  to  all  other  risks,  but  on  its  ter- 
mination the  insurance  by  the  policy  revives,  if  unaffected  by  any  other  condition.  A 
fifth  condition  is,  if  the  assured  '  shall  go  beyond  the  limits  of  Europe; '  or  again,  'shall 
go  beyond  the  limits  of  Europe,  except  to  Madeira ; '  or  in  other  companies, '  if  he  shall 
proceed  to  Australia,  or  to  any  place  distant  less  than  thirty-three  degrees  from  the 
equator,  or  voyage  within  that  limit; '  or  again,  *  shall  proceed  to  any  part  of  the  globe 
within  thirty-three  degrees  of  the  equator,  or  during  actual  warfare  shall  go  beyond  the 
limits  Of  Europe.'" 
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in  either  case  the  policy  is  forfeited.  In  the  case  of  the 
Episcopal  Bishop  of  Rhode  Island,  who  went  to  Maryland, 
which  was  within  the  forbidden  limits,  and  there  died,  the 
forfeiture  was  enforced.^ 

§  210.  "Settled  Limits.'' — Of  the  phrases  used  in  con- 
ditions of  this  nature,  some  have  received  judicial  interpreta- 
tion. The  words,  "  settled  limits  of  the  United  States,"  as 
applied  to  the  region  of  residence  or  travel,  have  been  held 
to  be  equivalent  to  the  words,  "  established  boundaries." 
They  restrict,  it  is  held,  the  assured  within  the  geographical 
boundaries  of  the  Union,  including  the  Territories,  organized 
and  unorganized,  but  not  within  the  inhabited  portions  of 
the  country,  or  the  region  of  settlements.  It  was,  therefore, 
held  that  such  a  condition  was  not  violated  by  a  person  who 
joined  an  emigrant  train,  in  1850,  on  the  overland  route  to 
California,  and  died  in  the  wilds,  on  the  South  Fork  of  the 
Platte  River.®  Bacon,  J.,  in  his  opinion  in  this  case,  says : 
"  It  is  claimed,  by  the  counsel  for  the  respondent,  that  the 
words,  *  settled  limits,'  as  used  in  the  policy,  mean  *  estab- 
lished boundaries,'  and  that  they  are  susceptible  of  no  other 
fair  or  reasonable  interpretation.  On  the  other  hand,  the 
defendants'  counsel  insists  that  these  words  are  synonymous 
with  the  phrase,  '  the  region  of  the  settlements,'  and  that, 
consequently,  as  the  assured  could  only  reach  California  by 
going  into,  and  passing  through,  an  unsettled  region  of  the 
country,  the  policy  was  forfeited.  It  is,  on  all  hands,  con- 
ceded that  the  place  of  Casler's  decease  was  within  the  es- 
tablished boimdaries  of  the  United  States.  If  the  words, 
*  settled  limits,'  had  been  only  once  used  in  the  policy,  and 
in  no  other  connection  than  the  one  in  which  they  first  occur, 
I  think  it  would  readily  be  conceded,  that  the  most  natural 
and  obvious  interpretation  is  that  given  to  them  by  the 
plaintiff.  The  word  *  settled,'  when  used  in  connection  with 
the  word  *  limits,'  has  its  most  natural  synonym  in  the  words 
^  fixed,'  *  determined,'  ^established.'    And  the  word  Uimit,' 

'  Nightingale  y.  State  Mut.  L.  Ins.  Co,  6  R.  I.  38. 
•  Caeler  v.  Conn.  Mut  L.  Ins.  Co.  22  N.  Y.  427. 
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most  obviously  and  nonnally,  designates  a  bound,  a  restraint, 
a  circumscription,  a  boundary.    If  tlie  words  are  to  be  un- 
derstood in  any  other  sense  than  as  designating  the  recog- 
nized or  established  boundaries  of  the  country,  there   are 
practical  difficulties  in  giving  them  an  application,  such  as 
would  almost  authorize  a  court  to  pronounce  them  void  for 
uncertainty.     What  are  we  to  understand  by  *  the  region  of 
the  settlements,'  and  when  could  a  man  be  said  to  be  within 
or  beyond  them  ?     How  thickly  must,  or  how  sparsely  may, 
any  given  section  of  the  country  be  populated,  to   come 
clearly  within  the  scope  of  these  terms  ?    We  have,  in  the 
very  heart  of  this  State,  a  vast  region  almost  entirely  un- 
tenanted by  man.    From  the  eastern  boundary  of  the  county 
of  Oneida,  extending  almost  to  the  shores  of  Lake  Cham- 
plain,  there  stretches  a  wide  expanse  of  unsettled  and,  al- 
most literally,   an  uninhabited  country.     *     *    It  is    far 
enough  beyond  the  region  of  the  settlements ;  and  yet  it 
would  be  a  rather  startling  proposition,  that  any  one,  who 
should  happen  to  have  such  a  life  policy  as  this,  and  who, 
for  the  purposes  of  relaxation,  amusement,  or  the  love  of  ad- 
venture, should  penetrate  that  great  wilderness,  would,  by 
that  act,  run  the  risk  of  forfeiting  all  his  interest  in  his 
policy.    Again,  there  are,  in  several  of  the  Western  States, 
extensive  prairies,  varying  in  width  from  fifty  to  a  hundred 
miles.     On  either  side,  are  the  habitations  of  men,  and  the 
accompaniments  and  appliances  of  civilized  life ;  but  in  the 
wide  and  sea-like  expanse,  nothing  human  lives.     Suppose 
the  traveller,  passing  over  this  region,  should  be  overtaken 
by  sudden  illness,  and  perish  in  the  midst  of  the  prairie, 
without  aid,  or  the  power  of  invoking  it,  would  he  be  within 
or  without  the  region  of  the  settlements?     Considerations 
like  these,  seem  inevitably  to  lead  to  the  conclusion,  that  the 
language  of  the  policy  must  have  been  used  to  indicate  the 
established  boundaries  of  the  country ;  and  such,  upon  the 
whole,  I  am  satisfied  is  the  interpretation  that  should  be 
given  to  them.    This  is  the  more  natural  and  ordinary  sig- 
nification of  the  language,  and  it  is  susceptible  of  a  precise 
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and  definite  application ;  for  the  boundaries  of  the  nation 
are  either  well  known,  or  are  capable  of  perfect  ascertain- 
ment." Selden,  J.,  says,  in  the  same  case,  "The  primary- 
definition  of  the  word  ^  settled,'  is  placed,  fixed,  established. 
It  is  true,  it  is  also,  though  more  rarely,  used  as  descriptive 
of  a  section  of  country  that  is  '  planted  with  inhabitants ;' 
but  it  is  obvious  that  it  can  never,  with  propriety,  be  used 
in  the  latter  sense  in  connection  with  the  word  *  limits.' 
Limit  means  boundary,  border,  the  outer  line  of  a  thing,  and 
nothing  else,  except  when  used  to  convey  the  idea  of  restraints 
There  may  be  a  settled  region,  a  settled  country,  or  a  settled 
territory ;  but  there  can  be  no  such  thing  as  a  settled  limits 
in  the  sense  contended  for.  To  give  the  clause  in  question 
this  signification,  therefore,  it  becomes  necessary  to  change 
its  entire  structure,  and  to  substitute  for  the  words  *the 
settled  limits,'  the  phrase  Hhe  region  of  the  settlements.' 

*  *  To  provide  that  the  insured  should  not,  without  the 
consent  of  the  company,  go  without  the  bounds  of  the  United 
States,  would  be  a  perfectly  natural  and  proper  provision ; 
and  this  is  precisely  what  the  phrase  in  question  means, 
upon  a  plain,  literal  construction  of  its  terms.  But  what 
sort  of  a  contract  should  we  have  upon  the  other  construc- 
tion ?  Who  can  interpret  the  phrase,  *  the  region  of  the 
settlements  V  Can  any  one  tell,  with  any  precision,  what  it 
means  ?    Is  it  not,  in  the  highest  degree,  vague  and  indefinite  ? 

*  *  It  has  been  suggested  that,  by  the  phrase,  ^  settled 
limits,'  it  was  intended  to  embrace  all  the  organized  States 
and  Territories  of  the  Union,  and  to  exclude  all  other  ter- 
ritory. The  language,  however,  seems  ill-adapted  to  convey 
the  idea,  and  there  is  nothing  in  the  circumstances,  or  in  the 
nature  of  the  contract,  to  indicate  any  such  intention.  It  is 
certainly  safer,  and  more  in  accordance  with  legal  principles, 
where  there  is  so  much  doubt,  to  adhere  to  the  plain,  literal 
meaning  of  the  terms  of  the  contract."  Three  of  the  eight 
judges  dissented  from  these  opinions^  and  held  that  the  phrase 
"  settled  limits,"  meant  the  region  of  civilized  habitation, 


336  LAAV    OF  LIFE   INSURANCE.  [§  211. 

where  the  life  of  the  assured  would  be  exposed  to  no  extra- 
ordinary dangers. 

§  211.  Waiver  by  Permit — As  already  stated,  it  is  very 
common  for  the  companies  to  give  an  express  waiver  of  the 
condition  as  to  residence  or  travel,  in  the  form  of  a  permit 
to  reside  or  travel  in  the  districts  forbidden  by  the  policy. 
In  such  a  case,  the  permit  will,  where  it  is  at  all  ambiguous, 
be  construed  in  favor  of  the  insured  ;   but,  if  its  terms  are 
clear,  it  is  held  to  be  a  waiver  only  to  the  precise  extent,  and  in 
the  precise  form,  laid  down  in  it.  In  an  English  case,^  the  plaint- 
iffs had  procured  a  policy  upon  the  life  of  another,  in  1853. 
The  policy  contained  a  condition  that  it  should  be  void  if  the 
insured  went  beyond  the  limits  of  Europe,  without  the  con- 
sent of  the  insurers.     One  of  the  plaintiffs,  who  was  an  agent 
of  the  company,  had,  before  the  policy  was  issued,  written 
them  that  the  insured  had  lived  for  several  years  in  Honduras, 
and  "intends  returning  there  for  a  few  years  in  about  a 
month ; "    he  "  proceeds  to  Belize  about  the  end  of  this 
month."     At  the  time  of  the  issue  of  the  policy,  there  was 
indorsed  upon  it  a  permit,  reciting  that  "  the  life  insured 
under  this  policy  being  about  to  proceed  to  and  reside  at 
Belize,  in  the  State  of  Honduras,  and  an  extra  premium  of 
20  guineas  having  been  paid  for  the  extra  risk  for  such  re- 
sidence for  one  year,  permission  is  hereby  granted  to  the  life 
assured,  to  proceed  to  and  reside  at  Belize  aforesaid  and  for 
the  time  aforesaid,  and  for  so  long  thereafter  as  the  extra 
premium  shall,  from  time  to  time,  be  paid,  along  with  the 
premium  payable  on  this  policy."     The  extra  premium  for  a 
year's  foreign  residence,  was  paid  June  23,  1853  and  the  reg- 
ular premiums  were  paid  as  they  became  due,  till  Dec.  22, 
1857.    The  assured  did  not  go  to  Belize  till  June  9, 1856, 
arriving  "there  about  the  middle  or  latter  end  of  August," 
and  he  died  there  Aug.  13,  1857,  within  a  year  after  his  ar- 
rival.    It  was  claimed  that  the  policy  was  forfeited  because 
the  permit  intended  that  the   insured  should   proceed  to 
Honduras  within  a  reasonable  time ;  it  was  also  claimed  that, 

'  Notman  t.  Anchor  Ass.  Co.  4  C.  B.  N.  S.  476. 
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if  this  was  not  so,  the  year  for  which  the  extra  premium  was 
paid,  must  count  from  the  commencement  of  the  voyage.  But 
the  court  decided  against  both  these  positions.  Cockbum, 
C.  J.,  says :  "  In  all  probability,  at  the  time  the  agreement 
was  entered  into,  whereby  permission  was  given  to  Mr.  Stir- 
ling to  go  to  and  reside  at  Belize,  on  payment  of  the  addi- 
tional premium  for  the  extra  risk,  both  he  and  the  company 
supposed  that  he  was  about  to  proceed  thither  at  once,  and 
consequently  that  his  period  of  residence  at  that  place  would 
commence  within  a  short  period,  namely,  as  soon  as  he  should 
arrive  there ;  but  there  is  no  stipulation  that  he  shall  pro- 
ceed to  Belize  and  commence  his  residence  there  immediately. 
By  the  terms  of  the  agreement,  permission  is  given  to  Mr. 
Stirling  *  to  proceed  to  and  reside  at  Belize  aforesaid,  and  for  the 
time  aforesaid,  and  for  so  long  thereafter  as  the  extra  pre- 
mium shall  from  time  to  time  be  paid,  along  with  the  pre- 
mium payable  on  this  policy.'  It  is  true  that  that  language 
is  somewhat  ambiguous ;  and  it  is  doubtful  whether  the  words, 
^  for  the  time  aforesaid,'  have  reference  to  the  proceeding  to, 
as  well  as  the  residence  at,  Belize,  or  only  to  the  last  part  of 
the  sentence.  I  am  inclined  to  think,  taking  this  expression 
in  conjunction  with  the  subsequent  words,  *  and  for  so  long 
thereafter  as  the  extra  premium  shall  from  time  to  time  be 
paid,'  that  it  has  reference  to  the  residence  only,  and  not  to 
the  time  consiuned  by  the  voyage.  But  admitting  that  there 
may  be  some  doubt  as  to  this,  I  think  we  are  entitled  to  look 
at  the  recital  to  ascertain  the  meaning.  That  recital  is  as 
follows : — *  The  life  assured  under  this  policy  being  about  to 
proceed  to  and  reside  at  Belize,  in  the  state  of  Honduras,  and 
an  extra  premium  of  twenty  guineas  having  been  paid  for 
the  eirtra  risk  for  such  residence  for  one  year,'  &c.  Now, 
that  in  terms  excludes  the  time  to  be  occupied  in  the  voyage 
out.  I  think  the  terms  of  the  permission  must  be  construed 
by  that  recital ;  and  the  effect  of  the  whole  is,  that  the  per- 
son insured  was  to  have  twelve  months'  residence  at  Belize, 
independently  of  the  time  occupied  by  the  voyage.  It  is  said 
that  that  period  is  to  date  from  the  23d  of  June,  1853:  hv 

22 
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there  is  nothing  to  be  found  in  the  contract  to  define 
the  period  from  which  the  twelve  months'  residence  is  to 
date.  *  *  They  have  not,  however,  done  so  here ;  the  permifi- 
sion  is  given  simply  for  a  twelve  months'  residence  at  Belize, 
without  specifying  any  period  from  which  that  residence  is 
to  date.  This  instrument,  being  the  language  of  the  com- 
pany, must,  if  there  be  any  ambiguity  in  it,  be  taken  most 
strongly  against  them ;  and  there  is  nothing  to  show  that  the 
agreement  is  necessarily  to  date  from  the  23d  of  June,  1853. 
Upon  the  whole,  I  think  that  the  twenty  guineas  having  been 
paid  for  the  permission  to  reside  for  twelve  months,  the  re- 
sidence might  take  place  at  any  time." 

Willes,  J.,  says :  "  Both  parties  were  evidently  under  an 
impression  that  Mr.  Stirling  intended  to  proceed  to  Belize 
within  a  reasonable  time  after  the  permission  was  granted. 
The  company  expected  that,  and  that  the  policy  would 
practically  be  on  the  life  of  a  person  going  to  reside  there 
within  a  short  time.  That,  I  quite  see.  If  the  company 
had  taken  care  to  embody  that  intention  in  an  express  stip- 
ulation, it  would  have  .been  a  condition,  and  would  have 
placed  the  matter  beyond  all  doubt.  They  have  not,  how- 
ever, done  so.  They  merely  recite  that  the  life  assured  is 
*  about  to  proceed  to  and  reside  at  Belize,  in  the  State  of 
Honduras,'  which  can  only  mean  that  he  honafde  intends 
to  go.  They  then  go  on  to  say,  that,  *  an  extra  premium 
of  twenty  guineas  having  been  paid  for  the  extra  risk  of 
such  residence  for  one  year,  permission  is  hereby  granted 
to  the  life  assured,  to  proceed  to  and  reside  at  Belize  afore- 
said, and  for  the  time  aforesaid.'  That  necessarily  implies 
that  the  party  was  to  be  at  liberty  to  take  the  voyage.  The 
only  use  of  the  expression,  '  about  to  proceed  to,'  ifea,  is,  to 
control  the  permission  afterwards  given.  The  license  stands, 
therefore,  as  a  clear  license  to  reside  at  Belize  for  a  year,  in 
consideration  of  the  payment  of  the  twenty  guineas.  The 
stipulation  is  not  expressed  in  such  a  form  as  t(5  induce  the 
court  to  hold  it  to  amount  to  a  condition." 

§  212.  A  permission  to  pass  by  sea^  in  first  class  decked 
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vessels,  allows  the  insured  to  go  as  a  steerage  passenger  in 
such  a  vessel.^  The  court,  it  is  said,  do  not  know,  judicially 
or  otherwise,  that  life  is  less  safe  in  the  steerage  than  in  any 
other  part  of  a  vessel  Where  a  permit  was  given  '^  to 
proceed  to  Cuba,  and  return  before  April  1,  1871,  he  to  take 
his  own  risk  of  death  from  epidemics,"  and  the  insured  died 
in  Havana  of  yellow  fever  in  February,  1871,  it  was  held* 
that  the  company  was  liable,  because  yellow  fever  does  not 
usually  exist  as  an  epidemic  in  Havana  in  winter,  and  did 
not  exist  as  such  at  the  time  of  the  sickness  and  death  of 
the  insured.  The  court  say :  "  The  company  evidently  did  ' 
not  intend  to  stipulate  solely  against  diseases  which  usually 
assume  an  epidemic  character.  It  meant  to  stipulate,  and 
did  stipulate,  for  exemption  from  liability  in  case  of  death 
from  any  disease,  however  simple  and  harmless,  under 
ordinary  circumstances,  at  home,  that  might,  by  any 
possibility,  prevail  in  Cuba  to  an  extent  which  could  be 
called  epidemic." 

§  213.  Permit  must  be  Strictly  Complied  with.— Where  a 
policy  forbade  the  insured  to  pass  beyond  the  settled  limits 
of  the  United  States,  but  permission  was  given  "  to  make 
one  voyage  out  and  home  to  California  in  a  first  rate  vessel, 
round  Cape  Horn  or  by  Vera  Cruz,"  and  the  insured  went  ta 
California  and  returned  home,  not  by  way  of  Vera  Cruz,  but 
by  the  way  of  Panama  and  Chagres,  and  died  a  month 
afterward,  it  was  held  that  the  policy  was  forfeited,  though 
it  was  agreed  that  at  the  time  there  was  no  usually  travelled 
route  by  way  of  Vera  Cruz,  that  in  his  state  of  Health  a 
return  home  by  that  route  would  have  been  attended  with 
great  risk  and  expense,  while  the  route  actually  taken  by 
him  was  the  shortest  and  safestj  The  court  say,  "  This  is: 
not  a  general  license,  but  a  carefully  defined  and  restricted 
permission.  The  company  were  under  no  obligation  to  give 
any  consent.    It  depended  entirely  upon  their  own  will,  and 

'  Taylor  ▼.  iEtna  L.  Ins.  Co.  18  Gray,  484. 

'  Pohalski  y.  Mat.  L.  Ins.  Co.  M3S.  N.  Y.  Suporior  Ct.;  affirmed  in  Ct.  of  Appeals. 

•  Hathaway  v.  Trenton  M.  L.  A  F.  Ins.  Co.  11  Cash.  448. 
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upon  a  new  bargain  to  be  made,  whether  they  would  give  or 
withhold  it.  In  yielding  it,  they  had  a  right  to  fix  their 
own  terms,  and  to  circumscribe  it  within  such  limitations  as 
they  deemed  expedient.  In  this  case  they  did  exercise  that 
right.  They  determined  and  declared  how  far  they  would 
relax  the  stringency  of  the  condition.  To  the  extent  con- 
ceded him,  the  assured  was  relieved  from  its  obligation  and 
effect.  He  was  allowed,  without  infiinging  the  contract  or 
incurring  the  consequences  of  a  breach  of  its  condition,  to 
make  one  voyage  to  California  out  and  home,  in  a  first  rate 
vessel  But  he  was  restricted  to  two  routes.  He  was  given 
the  choice  of  the  voyage  round  Cape  Horn,  or  the  passage 
by  Vera  Cruz.  He  did  not  avail  himself,  as  he  might  safely 
have  done,  of  either  of  these  routes,  but  returned  from  Cali- 
fornia by  way  of  Panama  and  Chagres.  For  that  departure 
from  the  settled  limits  of  the  United  States,  and  the  trans- 
portation of  himself  into  those  places,  no  consent  was  given 
by  the  defendants ;  and  therefore  it  was  a  breach  of  the 
condition,  which  rendered  the  policy  void.  It  is  of  no  con- 
sequence that  the  route  home  taken  by  the  assured  was,  or 
may  have  been,  as  the  plaintiff  offered  to  prove,  the  safest  and 
.  shortest.  The  policy  excluded  him,  if  he  would  avail  him- 
self of  the  provisions  and  of  the  assurance  contained  in  it, 
from  being  governed  by  what  was  advisable  and  expedient. 
It  fixed  the  terms  upon  which  the  promise  should  be  bind- 
ing, and  upon  which  it  should  be  annulled.  By  those  terms 
the  pai*ties  are  bound.  There  having  been  a  breach  of  the 
condition,  the  contract  is  thereby  rendered  void."  ^ 

Where  the  body  of  the  policy  provided  that  it  should  be 
void  if  the  insured  went  out  of  Europe  without  consent,  but 
there  was  on  it  a  memorandum  that  "  It  is  hereby  agreed 
that  the  life  assured  by  this  policy  shall  have  permission  to 
reside  in  any  part  of  North  America,  to  the  northward  of 
thirty-six  degrees  and  thirty  minutes  of  north  latitude,  but 
not  to  the  westward  of  the  Kocky  Mountains,  and  likewise, 

'  In  Leonard  y.  Eagle  L.  <b  Health  Ins.  Co.  4  Livingston's  U.  S.  Law  Mag.  286,  there 
nras  a  permit  to  travel  and  reside  in  a  certain  region,  but  no  question  arose  as  to  it 
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from  the  first  day  of  November  to  the  first  day  of  July,  to 
travel  and  reside  in  any  place  in  the  United  States  south  of 
the  above  limits,  but  not  to  the  westward  of  the  Kocky 
Mountains ;  also,  to  pass  in  decked  vessels,  in  time  of  peace, 
from  any  one  port  of  Europe  to  another,  from  any  part  of 
North  America  to  another,  within  the  above  limits,  and  be- 
tween any  European  port  and  any  North  American  port  with- 
in the  said  limits,  anything  herein  contained  to  the  contrary 
notwithstanding;"  it  was  held^  that  the  policy  and  memo- 
randum must  be  constraed  together,  and  were  to  be  considered 
as  containing  a  condition  that  would  read  as  follows :  "  Pro- 
vided also  that  in  case  the  said  assured  shall  at  any  time  de*- 
part  beyond  the  limits  of  Europe,  excepting  in  travelling  or 
residing  in  any  part  of  the  United  States  to  the  northward 
of  thirty-six  degrees  thirty  minutes  north  latitude,  and  in  any 
part  south  of  that  line  between  the  first  day  of  November 
and  the  first  day  of  July,  then  and  in  such  case  this  policy 
shall  cease  and  be  void,"  &c.  Such  a  policy  by  its  terms  pro- 
hibits  the  assured  from  travelling  or  residing  in  any  part  of 
the  United  States  south  of  thirty-six  degrees  thirty  minutes 
north  latitude,  between  the  first  day  of  July  and  the  first 
day  of  November,  of  any  year  during  the  life  of  the  policy. 

In  the  receipt  given  for  the  first  premium,  which  wa» 
paid  at  the  time  the  application  was  made,  was  a  permit 
dated  Oct.  22,  1863,  that  "It  is  understood  and  agreed  that 
said  George  B.  Waldron  has  permission  to  proceed,  by  first 
class  vessel,^  to  New  Orleans,  on  and  after  this  date."  The 
insured  sailed  on  Oct.  24,  1863,  from  New  York  to  New  Or« 
leans,  and  thereafter  resided  there  until  Aug.  23,  1864;  re- 
turning to  New  York  on  Aug.  31,  1864.  The  company 
claimed  that  the  policy  was  violated  by  this  residence  in  New 
Orleans,  and  refused  to  be  bound  by  it,  and  to  receive  any 
further  premium.  The  insured  died  in  Febmary,  1865,  from 
disease  of  the  brain,  which  first  showed  its  commencement 
November  1,  1864.     It  was  held,  that  the  permit  was  a  tem- 

'  Rainsford  t.  Royal  Ins.  Co.  33  N.  T.  Superior  R.  453 ;  affirmed  in  Court  of  Appeals^ 
9  Alb.  Law  Jour.  60. 
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porary  condition  or  contract  to  enable  the  assured  to  proceed 
to  New  Orleans,  between  its  date  (October  22)  and  November 
1,  that  being  a  time  that  the  agent  of  the  company  and  the  as- 
sured assumed  would  be  prohibited  in  the  policy  when  issued ; 
that  no  reasonable  construction  of  its  terms  would  extend  it 
as  a  permission  to  reside  south  of  the  proscribed  line,  and 
that  its  utmost  limit  of  construction  would  only  permit  the 
insured  to  proceed  to  New  Orleans  after  its  date,  and  to  re- 
turn north  of  the  proscribed  line  before  July  1,  of  the  next 
year. 

§  214.  In  Forbes  v.  American  Mutual  Life  Insurance 
Ck>.,^  it  appeared  that  the  policy,  on  which  the  ordinary 
premium  was  paid,  described  the  insured  as  an  inhabitant  of 
Valparaiso.  It  had  indorsed  upon  it  a  permit  "  to  voyage 
to  and  reside  at  Valparaiso  "  for  one  year,  and  "  to  continue 
said  residence  thereafter  without  prejudice  to  said  policy,  on 
payment  of  dollars,   annually,  in   addition  to  the 

regular  premium."  In  fact,  he  paid  no  additional  premium. 
After  the  departure  of  the  insured,  the  plaintiff,  without  his 
authority,  accepted  a  further  permit,  which  provided  that  on 
payment  of  $67.50  the  insured  should  have  permission  "  to 
voyage  to  and  from  the  United  States  and  Chili,  South 
America,  and  reside  in  Chili,"  and  "  this  permit  is  to  take 
effect  when  its  conditions  are  complied  with,  and  this  permit 
is  countersigned."  It  was  contended  that  this  latter  permit 
became  part  of  the  contract,  and  not  having  been  complied 
with,  the  insurance  was  vitiated.  The  court  say,  "  But  the 
^ound  of  objection  to  the  plaintiff's  recovery,  chiefly  relied 
on  by  the  defendants,  is  this :  that  Smith  had  no  right, 
under  the  contract,  to  reside  at  Valparaiso  without  the 
payment  of  an  additional  premium,  which  was  not  paid  for 
the  year  1854,  and  that  the  policy  thereby  became  void,  and 
the  liability  of  the  company  ceased.  By  the  policy  the  life 
of  Smith  is  insured  as  an  inhabitant  of  Valparaiso,  and  in 
the  application  for  insurance,   which  is  referred  to  by  a 

'  16  Gray,  249. 
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proviso  upon  the  policy,  stating  that  *  this  policy  is  made 
and  accepted  in  reference  to  the  application  and  declarations 
made  to  this  company,  which  are  to  be  used  and  resorted  to 
to  explain  and  protect  the  rights  of  aU  the  parties,'  his  resi- 
dence is  declared  to  be  at  Valparaiso,  It  is  also  noticeable 
that  there  is,  in  the  policy  and  conditions  of  insurance,  no 
prohibition  of  travelling  to  or  residing  in  South  America ; 
that  no  statement  or  declaration  in  the  application  shows 
that  such  a  prohibition  was  in  the  contemplation  of  the 
parties  ;  and  that,  if  any  restriction  upon  the  liberty  of  the 
person  whose  life  was  insured,  to  reside  or  travel  anywhere 
at  his  pleasure,  excepting  in  and  to  the  places  specifically 
enumerated  in  the  printed  proviso,  was  created  under  the 
contract,  it  must  be  derived  by  implication  from  the  permis- 
sion to  travel  to  certain  places  named,  or  from  the  indorse- 
ment upon  the  policy.  Such  an  implication  would,  indeed, 
be  a  reasonable  one,  because  it  is  obvious  that  a  permission 
to  go  to  certain  places  named,  woald  be  without  reason  or 
effect,  if  the  contract  already  allowed  the  person  insured  to 
go,  not  only  to  those  places,  but  to  any  others.  But  we 
cannot  think  that  such  an  implied  restriction,  derived  from 
a  printed  clause,  should  be  allowed  to  control  the  direct 
meaning  and  purpose  of  the  policy  to  be  gathered  from  the 
written  parts  of  that  instrument.  An  insurance  upon  the 
life  of  Smith,  as  a  resident  of  Valparaiso,  for  a  premium 
agreed  on,  gave  him  a  right  to  reside  there  without  further 
permission  or  payment.  The  indorsement  upon  the  policy  of 
a  permission  to  reside  there  upon  the  payment  of  a  sum  not 
named,  leaving  a  blank  for  the  amount  not  filled  up,  and  de- 
livered intentionally  in  that  condition,  cannot  operate  to  de- 
prive the  party  insured  of  a  privilege  for  which  he  had 
already,  in  the  completed  parts  of  the  instrument,  contracted 
and  paid.  Treating  the  indorsement,  therefore,  as  a  part  of 
the  contract  at  the  time  the  policy  was  delivered,  we  are  of 
opinion  that  the  plaintiff  was  under  no  obligation  to  pay  any 
sum  for  the  privilege  of  residence  at  Valparaiso.  *  *  * 
The  permit,  which  was  issued  in  January,  1853,  was  r-^*' 
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granted  by  the  defendants  in  pursuance  of  any  contract  made 
by  the  parties,  and  is  shown  to  have  been  accepted  by  the 
agent  of  the  plaintiff,  without  authority  from  his  principal  to 
do  any  act  to  modify  or  change  the  contract  already  made, 
and  under  a  mistake  of  fact.  It  cannot,  therefore,  be  re- 
sorted to  to  diminish  the  privilege  of  foreign  residence  before 
granted,  or  to  subject  it  to  any  new  condition;  and  the 
money,  having  been  paid  by  mistake,  may  be  recovered  back 
in  this  action." 

§  215.  Waiver  by  Beeeipt  of  Premium. — One  mode  in  whick 
a  waiver  of  this  as  of  other  conditions  occurs,  otherwise  than 
by  an  express  permit,  is,  where  the  company  receives  a  pre- 
mium after  a  breach  has  occurred,  of  which  it  either  is  ac- 
tually informed  or  is  bound  to  be  informed.  In  the  case  of 
Wing  V.  Harvey,^  the  policy  contained  a  condition  avoiding 
the  policy,  if  the  assured  went  beyond  the  limits  of  Europe^ 
without  the  license  of  the  directors.  The  condition  was  in- 
fringed by  his  going  to  Canada,  where  he  died ;  but  for  four- 
teen years  after  this  breach  of  condition,  the  assignee  of  the 
policy  paid  the  premium  regularly  to  a  local  agent  of  the 
company,  who  knew  of  the  breach,  and  informed  the  assignee 
it  would  not  invalidate  the  policy  if  the  premiums  were 
regularly  paid.  It  was  not  certain  that  the  home  officers  of 
the  company  knew  of  the  breach,  though  there  was  some 
evidence  to  that  effect.  It  was  held  by  the  Lord  Justices, 
that,  as  the  company  had  received  the  premiums  from  their 
agent,  they  could  not  insist  upon  the  clause  of  forfeiture,  and 
that  it  made  no  difference  whether  at  the  time  of  receiving 
them,  they  knew  of  the  forfeiture  or  not.  They  were  bound 
to  inform  themselves. 

§  216.  Waiver  from  Acquiescence. — On  a  policy  forbidding^ 
the  insured  to  pass  beyond  the  settled  limits  of  the  United 
States,  there  was,  in  consideration  of  an  extra  premium,  in- 
dorsed at  the  time  of  its  issue,  in  1849,  a  permit  "  to  pass  by 

'  6  Be  G.  M.  <fc  G.  265 ;  8.  c.  27  Eng.  Law  A  Eq.  140.    See  also  Hodsdon  ▼.  Gnardiaa 
L.  Ids,  Co.  97  Mass.  144.    As  to  waiver  by  receipt  of  premium,  see  ante,  §  194. 

i 


§  216.]  WAIVER  BY   ACQUIESCENCE.  345 

sea,  in  decked  vessels,  from  any  port  in  the  United  States, 
north  of  the  thirty-sixth  degree  north  latitude,  to  and  from 
any  port  in  North  or  South  America,  Chagres  excepted, 
and  to  reside  in  California  and  country  adjacent,  for  the 
term  of  one  year  from  the  date  hereof."  The  indorsement 
also  provided  that,  in  consideration  of  the  annual  payment 
of  an  extra  premium,  "  in  every  year  during  the  use  of  this 
certificate,  the  insured  is  permitted  to  continue  so  to  pass 
by  sea,  and  reside,  as  aforesaid,  without  prejudice  to  this 
policy."  The  assured  went,  in  1849,  by  vessel  from  New 
York  to  Vera  Cruz,  thence  across  Mexico  to  San  Bias,  and 
thence  by  vessel  to  San  Francisco,  arriving  in  good  health. 
Some  of  the  officers  of  the  company  were  informed,  when 
he  was  being  examined,  that  he  intended  to  go  by  this  route. 
The  regular  and  extra  premiums  were  paid,  from  1849  to 
1852,  when  the  insured  died  in  California.  The  court  held  * 
that  the  company  was  liable,  saying :  "  The  warranty  alluded 
to  is,  that  Barstow  had,  by  the  policy,  no  right  to  go  out  of 
the  United  States,  and  that  he  only  obtained  leave  to  go  to 
California,  and  reside  in  a  particular  way,  *  to  pass  by  sea,  in 
decked  vessels,  from  any  port  in  the  United  States,  to  and 
from  any  port  in  North  and  South  America,  Chagres  excepted, 
and  to  reside  in  California'  The  defendants  insist  that  he 
went  across  the  country,  whereas  he  should  have  gone  round 
the  Cape.  We  are  unwilling  to  yield  to  this  objection, 
so  entirely  foreign  to  the  merits  of  the  claim,  unless  com- 
pelled to  by  the  clear  import  of  the  license  given;  for 
Barstow  reached  California  in  perfect  health,  in  due  time, 
and  had  resided  there  some  three  years,  when  he  died  of 
a  sudden  sickness,  unconnected  with  his  passage  across 
the  country.  *  *  It  appears  that,  before  the  policy  was  filled 
up,  the  company  were  told  that  Barstow  was  going  across 
the  country ;  and  afterwards  they  knew  he  had  so  gone,  and 
reached  California  in  safety.  They  knew,  too,  he  was  re- 
siding there,  and  from  year  to  year,  for  three  years,  they 
suflfered  the  plaintiff  to  pay  the  entire  enhanced  premium 

'  Bevin  y.  Conn.  Mat.  L.  Ins.  Co.  28  Conn.  244. 
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for  such  residence  there,  upon  the  idea  that  the  insurance 
was  still  in  force.  They  were  willing  then  to  overlook  the 
breach  of  warranty,  if  any  it  was,  and  they  virtuaUy  renewed 
the  insurance,  by  taking  the  entire  premium  until  Barstow's 
death.  Now,  between  man  and  man,  in  any  ordinary  trans- 
action of  business,  such  an  objection  would  create  surprise, 
and  we  should  say  it  was  unreasonable  and  untenable,  and 
that  this  subsequent  taking  of  the  premium  was  a  complete 
waiver  of  the  objection,  even  if  well  founded  at  first 
Suppose  the  plaintiff  had  warranted  that  Barstow  should 
sail  by  the  first  of  January,  and  he  did  not  untfl  the 
fifthj  but  reached  California  in  health,  and  after  that  the 
company  had  received  the  stipulated  premium,  for  years, 
with  full  knowledge  of  this  fact,  whUe  he  was  residing  there 
under  the  permit,  would  they  not  be  liable  on  the  policy  ? 
To  prove  the  knowledge  of  the  defendants,  the  parol  evidence 
was  offered,  and  as,  we  think,  very  properly,  not  to  explain 
or  qualify  the  written  contract,  there  being  no  explainable 
ambiguity,  but  to  prove  that  the  defendants  had  knowledge, 
at  all  times,  of  the  fact,  that  Barstow  went  to  CaUfomia 
across  the  country,  and  that  they  subsequently  acted  in  view 
of  such  knowledge,  inducing  the  plaintiff  to  continue  to  pay 
premiums."  ^ 

§  217.  In  one  case  it  has  been  held  that  there  may  be 
circumstances  in  which  the  company  is  liable,  though  the 
insured  die  at  a  place  where,  at  the  time,  he  is  forbidden 
to  be.*  The  policy  provided  that  it  should  be  void  if  the  in- 
sured should,  without  the  consent  of  the  company,  go  south 
of  Virginia  and  Kentucky ;  but  the  company  by  successive 
indorsements  gave  permission,  in  1849,  "to  reside  and  travel 
inland  in  any  part  of  the  United  States,  or  by  any  of  the 
regular  steamers,  to  be  north  of  the  south  bounds  of  Virginia 
by  the  10th  day  of  July,  1850,"  and  in  1850,  "to  remain  in 
Apalachicola,  Florida,  until  the  1st  of  August  next,  to  be 

'  As  to  waiver  of  condition  against  travel,  see  Girdlestone  v.  North  Brit  Merc.  Ins. 
<lo.  11  L.  R.  Eq.  Gas.  197;  s.  c.  40  L.  J.  Ch.  280. 

^  Baldwin  v.  N.  T.  L.  Ins.  &  Trust  Co.  8  Bosw.  680. 
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north  of  the  south  bounds  of  Virginia  by  the  10th  of  Au- 
gust, 1850,"  and  in  1851  and  1853  gave  permits  similar  to 
that  of  1849,  the  last  one  requiring  the  insured  "  to  be  north 
of  the  south  bounds  of  Virginia  by  the  10th  of  July,  1854." 
The  insured  went  to  Florida,  where  he  was  taken  sick  on 
June  11th,  1854,  and  was  unfit  and  unable  to  travel  all  the 
time  tin  Jidy  20,  1854,  when  he  died  in  Florida.  The  court 
held  that  the  company  was  liable.  Hoffman,  J.,  says, "  The 
case  then  is  thus  presented.  The  life  of  the  plaintiff's  intes- 
tate was  insured  by  the  contract  while  he  remained  within 
certain  territorial  limits.  If  he  went  beyond  those  limits 
without  .consent  the  policy  was  to  be  void.  Then  the  con- 
sent modified  the  restriction,  permitted  him  to  go  within  the 
before  prohibited  limits,  but  required  that  he  should  return 
from  within  them  by  the  10th  of  July,  1854.  I  treat,  then, 
the  legal  scope  and  import  of  the  contract  as  stringent  as  it 
can  possibly  be  treated,  when  I  regard  it,  as  if  on  the  23d  of 
October,  the  parties  had  made  the  insurance,  giving  liberty 
to  the  assured  to  go  and  remain  south  of  the  specified  bounds 
down  to  the  10th  of  July,  1854,  and  declaring  that  the  policy 
should  be  void  if  he  was  not  north  of  those  ;bounds  by  that 
day.  The  license,  then,  would  be  accompanied  with  a  pro- 
vision, or  stipulation,  or  condition,  whatever  may  be  the 
proper  term ;  and  so  here,  the  relaxation  of  the  original  pro- 
hibition is  accompanied  with  the  same  modification  attached 
to  it.  The  learned  counsel  of  the  defendants  insists  that 
there  is  a  condition  precedent  here,  which  must  be  literally 
and  absolutely  fulfilled  before  a  recovery  can  be  had-  He 
must,  upon  the  theory  he  advocates,  sustain  a  proposition 
like  this :  that  the  agreement  was,  that  the  company  would 
be  liable,  if  death  occurred  within  the  specified  limits? 
between  the  23d  of  October,  1853,  and  the  10th  of  July, 
1854 ;  or,  beyond  those  limits  at  any  other  period  of  the 
year ;  but  in  no  other  event.  The  occurrence  of  death,  under 
one  or  the  other  of  these  contingencies,  was  the  casvsfcederisy 
a  condition  precedent  to  any  liability.  That  the  whole  in- 
strument, the  policy  and  indorsement  taken  together,  admits 
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of  such  a  construction,  may  not  be  doubted ;  neither  can  it 
be  questioned  that  no  particular  form  of  words  is  necessary 
to  constitute  a  condition  precedent.  *  *  The  distinction  is 
considerable,  between  language  defining  the  case  of  a  liability 
and  excluding  expressly  every  other  case,  and  words  simply 
declaring  that  unless  a  party  was  beyond  a  certain  place  by 
a  given  day  the  assurers  should  be  exempt.  I  think  the  con- 
sent is  to  be  regarded  as  a  qualification,  and  a  qualification 
upon  terms.  Assume  that  those  terms  substantially  amount 
to  a  proviso  or  condition,  it  is  not  one  inflexible,  arbitrary, 
and  incapable  of  exception,  or  of  anything  short  of  literal 
performance.  Full  license  is  accorded  to  be  within  the 
before  excluded  limits  for  the  period  mentioned.  There 
is  an  obligation  imposed  upon  the  party  to  return;  there 
is  an  implied  stipulation  on  his  part  to  return;  treat  it 
as  in  substance  a  condition  that  he  should  return;  and 
yet  there  is  not  the  absolute  exclusion  of  every  possible  ex- 
cuse for  not  returning  by  the  day  fixed.  K  so,  we  come  to 
the  question  whether  the  facts  found  by  the  special  verdict 
are  sufficient  to  dispense  with  the  literal  fulfillment  of  what 
is  now  treated  as  a  condition.  It  admits,  indeed  involves, 
the  idea  of  an  intention  to  return  within  the  period  pre- 
scribed. It  is  found  that  Baldwin's  not  being  north  of  the 
boundary  was  solely  caused  by  the  illness  which  resulted  in 
his  death.  And  we  see  that,  when  his  inability  to  travel 
commenced,  he  had  twenty-nine  days  to  perform  a  journey 
which  required  but  six."  After  a  careful  examination  of 
cases  ^  he  concludes  that,  "  they  establish,  that  an  inability 
short  of  absolute  impossibility,  may  exempt  a  party  from  his 
liability  under  a  contract,  if  this  inability  result  from  the  act 
of  God.  The  rule  laid  down  in  the  other  cases  is  not  then 
imperative,  and  without  exception  or  qualification.  In  some 
instances  at  least,  that  which  amounts  to  an  act  of  God  creates 
an  exception.  After  a  careful  examination,  I  have  not  been 
able  to  find  a  decision  in  which  the  distinction  suggested  by 

*  Especially  Taylor  v.  BuIIcd,  6  Cow.  624 ;  People  t.  Manning,  8  Cow.  297. 
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Chief  Justice  Spencer^  has  been  acted  upon  in  a  case  similar 
to  the  present ;  where,  though  the  events,  amounting  to  an 
act  of  God,  would  have  constituted  a  defence  had  Baldwin 
or  his  estate  been  in  the  position  of  a  defendant,  they  form 
no  ground  for  supporting  a  claim.  Had  there  been  a  penalty 
to  be  paid  by  the  assured,  for  an  absence  beyond  the  day,  it 
is  clear  he  would  have  been  exempted  from  it.  I  do  not  see 
any  satisfactory  reason  for  the  distinction  referred  to  in  a  case 
like  this.  Had  the  condition  been  so  positive  and  explicit  as 
to  preclude  any  exception,  my  views  would  have  been  differ- 
ent. But  the  language  of  the  provision  admits  of  the  reason- 
able construction,  that  absolute  inability  to  return  by  the 
day  prescribed,  from  accidents  consistent  with  the  attempt  or 
fixed  intention  to  return,  may  be  treated  as  a  contingency 
within  the  view  of  the  parties,  and  the  contract  be  subjected 
to  such  contingency.  If  it  be  urged,  ^  why  then  did  not  the 
assured  provide  for  it  V  the  reply  may  be, '  why  did  not  the 
insurers  use  language  which  would  preclude  the  possible  ex- 
ception ? '  My  conclusion  is,  that  in  a  life  policy,  where  the 
performance  of  such  a  condition  or  provision  as  exists  in  this 
case,  rests  with  the  assured  exclusively,  which  does  not  admit 
of  his  employing  any  agency,  but  is  wholly  personal^  and  he 
is  disabled  from  performance  by  the  act  of  God,  without  neg- 
lect or  default  of  his  own,  but  with  the  intention  to  perform 
literally,  the  condition  is  &aved,  and  the  insurers  are  liable. 
I  consider,  also,  that  the  death  which  here  took  place,  was  a 
death  from  the  act  of  God.  *  It  was  something  in  opposi- 
tion to  the  will  and  act  of  man.'  *  I  have  considered  this 
case  precisely  as  if  in  the  license  or  consent  of  the  24th  of 
October,  1853,  the  words  had  been  *  provided,'  or  'upon  con- 
dition that  he  be  north  of  the  south  bounds.' "  Bosworth, 
C  J.,  says,  "  James  J.  Baldwin,  the  insured,  was  taken  sick  at 
Apalachicola,  in  Florida,  on  the  11th  of  June,  1854.  If  he 
had  died  there,  before  the  10th  of  the  following  July,  of  the 

'  Moakley  ▼.  Riggs,  19  Johns.  69. 

•  Lord  Manifield,  Forward  t.  Pittard,  1  T.  R.  27;  Oakley  v.  Port  of  Portsmouth,  84 
£ng.  Law  <fc  Eq.  680. 
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disease  with  which  he  was  attacked  on  the  11th  of  June,  tlie 
defendants  would  be  liable  on  the  policy.     So,  too,  if  he  had 
started  north,  in  time,  and  so  as  to  have  passed  north  of  tlie 
south  bounds  of  Virginia  by  the  10th  of  July,  and  had  died 
north  of  such  bounds  on  the  11th  of  July,  the  insurers,  on 
the  principles  contended  for  by  them  on  the  argument  before 
us,  would  have  been  liable,  even  though  such  a  journey,  per- 
formed under  such  circumstances,  diminished  the  insured's 
chances  of  recovery.     Under  this  construction  of  the  license 
granted  to  the  insured,  the  latter,  in  order  to  keep  the  policy 
in  force,  if  taken  sick  in  Florida  on  the  11th  of  June,  must 
start  north,  at  whatever  peril  to  his  life,  in  time  to  be  and 
succeed  in  being  north  of  the  south  bounds  of  Virginia,  a 
living  man,  by  the  10th  of  July.    If  he  does  not,  this  policy 
would  become  void.     And  this  consequence  follows,  although 
there  be  the  highest  moral  certainty  that  if  he  performs  the 
journey  his  disease  will  be  thereby  so  aggravated  that  his  death 
will  be  inevitable,  and  the  company  made  liable  to  pay  the 
sum  insured.    Hence,  if  that  is  the  proper  construction  of  the 
license  or  consent,  the  insured,  if  taken  suddenly  ill,  when 
he  has  five  times  as  long  a  period  remaining  as  is  ordinarily 
required  to  perform  the  journey,  must,  although  there  may 
be  a  reasonable  prospect  of  his  restoration  to  health  by  a 
day  subsequent  to  the  10th  of  July,  if  he  continue  where  he 
i3,  either  forfeit  his  policy  if  he  remains  there,  or  earn  the 
sum  insured  by  terminating  his  life,  before  the  10th  of  July 
south  of  the  south  bounds  of  Vii^nia,  or  north  of  them  im- 
mediately thereafter,  by  reason  of  the  rash  and  hazardous 
attempt  to  perform   such  journey.     In  other  words,  under 
such  a  state  of  facts  as  the  evidence  in  this  case  established, 

«  7 

in  order  to  keep  the  policy  in  force,  the  insured  must  do  acts 
which  will  unavoidably  subject  the  insurers  to  a  loss  of  the 
sum  insured,  and  thus  literally  ^  die  by  his  own  hand,'  in 
which  event,  the  policy  by  its  terms  becomes  void.  K  the 
insured,  when  taken  sick,  had  been  north  of  the  south 
bounds  of  Virginia,  but  absent  fi*om  his  home,  and  the  na- 
ture of  his  disease  and  its  aggravated  condition  were  such,  at 
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the  time,  as  in  the  judgment  of  those  conversant  with  such 
subjects,  death  would  inevitably  ensue  if  he  should  attempt 
to  journey  home,  while  his  recovery  would  be,  in  the  highest 
degree  probable,  if  he  continued  where  he  was  and  submit- 
ted to  the  regimen  prescribed  by  competent  professional  ad- 
visers, and  he  should  nevertheless,  against  such  advice,  persist 
in  the  attempt  to  journey  home,  and  by  reason  of  it,  should 
die  on  the  way,  his  conduct  would  fall  within  the  spirit  of 
the  condition  last  referred  to,  though  it  might  not  within 
the  letter  of  it,  as  it  has  been  judicially  interpreted.^  On 
such  a  state  of  facts,  it  would  be  difficult  to  say  that  the 
death  of  the  insured  was  not  caused  by  his  own  default  or 
neglect.  As  the  policy  in  question  is  one  upon  the  life  of 
the  deceased,  I  think  the  terms  of  the  license  or  consent 
should  be  so  construed  as  not  to  require  him  to  attempt  to 
return  north  of  the  south  bounds  of  Virginia  by  the  10th  of 
July,  when,  in  consequence  of  sickness  suddenly  and  unex- 
pectedly contracted  or  developed,  an  attempt  to  do  so 
would  be  certain,  so  far  as  the  human  mind  can  foresee 
results,  to  produce  the  death  of  the  insured.  By  the  ordi- 
nary route  and  mode  of  travel  he  could  have  passed  from 
the  place  where  he  was  taken  sick  north  of  those  bounds  in 
six  days.  Excluding  the  11th  of  June,  on  which  day  he 
was  taken  sick,  and  the  10th  of  July  following,  there  were 
twenty-eight  days  remaining.  He  was  taken  and  became 
*  so  sick  and  ill  in  body  as  to  be  unfit  and  unable  to  travel, 
and  to  start  on  his  return  home,'  and  continued  so  imtil  lie 
died.  I  do  not  think  the  consent  or  license  should  be  so  con- 
strued as  to  require  him  to  start  in  that  condition,  with  the 
certainty  that,  if  he  did  start,  he  would  die  in  consequence  of 
his  sickness,  and  of  such  acts  on  his  part  south  of  the  south 
bounds  of  Virginia  before  the  10th  of  July,  or  north  of  those 
bounds  immediately  thereafter.  That  it  could  not  have  been 
the  intention  of  the  parties  to  this  contract  that  the  insured, 
under  the  state  of  facts  established  by  the  special  verdict, 
should  do  acts  which  would  make  his  own  death  inevitable, 

'  Brensted  y.  Farm.  L.  <fc  T.  Co.  4  Seld.  299 ;  Parson's  Merc.  Law,  &44,  note  1. 
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in  order  to  a  proper  performance,  on  his  part,  of  his  duty,  as 
prescribed  and  declared  in  such  license  or  consent.  That,  by 
a  just  construction  of  the  policy,  he  was  insured  against  death 
resulting  from  a  disease  contracted  or  first  developed  on  the 
11th  of  June,  1854,  at  the  place  where  he  then  was,  if  the 
disease  was  of  a  character  that  his  death  was  in  the  highest 
degree  probable  if  he  attempted  to  travel.  And  that,  his 
being  north  of  the  south  bounds  of  Virginia  by  the  10th  of 
July,  1854,  is  not  a  condition  precedent  to  the  right  to  main- 
tain an  action  upon  the  policy  in  case  of  his  death,  in  such 
sense,  that,  if  in  consequence  of  sickness,  discovered  on  the 
11th  of  June  (at  a  distance  from  such  bounds  of  six  days' 
ordinary  travel),  and  so  severe  that  his  death  will  be  in  the 
highest  degree  probable  if  he  attempts  to  travel,  the  insured 
must  endeavor  to  reach  these  bounds,  with  the  certainty,  that 
if  he  does,  he  will  die  before  the  10th  of  July  and  before 
crossing  them,  or  as  soon  as  he  has  passed  north  of  them, 
either  on  the  10th,  or  immediately  thereafter.  The  consent 
or  license  should  be  so  construed  as  to  conform  to  the  intent 
of  the  parties,  to  be  collected  from  the  terms  of  the  whole 
agreement,  and  the  subject-matter  to  which  it  relates.  I  think 
it  was  the  intent  of  the  parties  that  the  defendants  should 
be  liable,  in  the  event  that  has  happened,  and  on  its  happen- 
ing under  the  circumstances  under  which  it  is  proved  to  have 
occurred."  It  is  perhaps  to  be  regretted  that  this  case  was 
not  cariied  to  the  court  of  last  resort. 

§  218.  Death  in  the  Known  Tiolation  of  Law. — ^Another 
usual  condition  avoids  the  policy  if  the  assured  dies  "  in  the 
known  violation  of  any  law."  This  condition  has  been  the 
subject  of  several  judicial  decisions.  It  is  held  in  Massachu- 
setts,^ that  it  must  be  construed  to  refer  to  a  voluntary  crimi- 
nal act  on  the  part  of  the  assured,  known  by  him  at  the  time 
to  be  a  crime  against  the  law,  but  that  it  does  not  extend  to 
a  mere  trespass  or  other  infringement  of  the  civil  law,  to 
which  no  criminal  consequences  are  attached.     In  a  case  in 

^  Clafif  y.  Mut  Ben.  L.  Ids.  Co.  13  Alien,  808. 
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that  State,  whicli  was  tried  four  times,  the  court  say,*  "  In  the 
opinion  of  the  court,  the  condition  that  the  policy  should  be 
null  and  void,  among  other  grounds,  in  case  the  insured 
should  die  *  by  the  hands  of  justice,  or  in  the  known  viola- 
tion of  any  law '  of  the  State  or  country  where  he  resided  or 
which  he  was  permitted  to  visit,  must  be  construed  to  refer 
to  a  voluntary  criminal  act  on  the  part  of  the  insured,  known 
by  him  at  the  time  to  be  a  crime  against  the  law  of  such 
State  or  country.    Applying  the  maxim  TioscUjir  a  sooiis,  and 
remembering  that  such  a  clause  ought  not  to  be  so  inter- 
preted as  to  work  a  forfeiture,  unless  that  intention  is  appar- 
ent, as  well  as  from  the  natural  import  of  the  words,  *  known 
violation  of  law,'  we  conclude  that  they  do  not  extend  to 
mere  trespasses  against  property,  or  other  infringements  of 
civil  laws  to  which  no  criminal  consequences  are  attached- 
Robbery,  larceny,  and  an  assault  upon  the  person  of  another, 
which  are  criminal  offences  by  the  coniimon  law  and  the  latvs 
of  all  civilized  countries,  must  be  presumed  to  be  crimes 
against  the  laws  of  Louisiana.     And  the  ordinary  presump- 
tion applies  to  this  case,  that  every  person,  intelligent  enough 
to  be  a  subject  of  punishment,  must  be  presumed  to  know 
the  criminal  laws  of  the  government  under  the  jurisdiction 
of  which  he  is  found.     The  forcible  taking  of  the  horses 
from  Cox,  if  done  under  an  honest  claim  of  right,  however 
ill  founded,  would  not  constitute  the  crime  of  robbery  or 
larceny,  because  where  a  party  sincerely,  although  errone- 
ously, believes  that  he  is  legally  justified  in  taking  prop- 
erty, he  is  not  guilty  of  the  felonious  intent  which  is  an  es- 
sential ingredient  of  these  crimes.    Neither  does  the  taking 
of  horses  from  a  vehicle  to  which  they  are  harnessed,  amount 
to  an  assault  upon  the  driver,  unless  accompanied  by  violence 
or  threats  of  violence  against  him.     *    *    Either  an  assault 
or  battery  would  be  a  crime  within  the  condition  of  the 
policy,  unless  justified  as  a  measure  of  necessary  self-defence. 
To  apply  these  principles  more  closely  to  the  circumstances 
of  the  homicide  of  Cluff,  as  narrated  in  the  depositions,  which 

>  Cluff  y  Mot  Ben.  L.  Ins.  Co.  13  Allen,  808. 
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were  the  only  evidence  at  the  trial,  we  find  in  the  aoconnt 
given  by  Bugbee,  no  statement  of  any  assault  committed  by 
Cluff,  previous  to  the  firing  of  the  pistoL    He  appears  only 
to  have  endeavored  to  unharness  and  take  away  the  horses, 
under  his  claim  to  hold  them  as  security  for  debt,  and  neither 
to  have  done  nor  threatened  any  injury  to  the  person  of  Cox. 
In  the  deposition  of  Scott,  however,  a  different  account  of 
the  transaction  is  given,  according  to  which  Cluff  was  guilty 
of  an  assault  and  battery.     His  attempt  tb  take  away  the 
horses  was  forcibly  resisted  by  Cox,  who  *  grabbed  him  by 
the  throat.'     Cluff  then  struck  him,  making  him  stagger. 
This  blow  does  not  appear  to  have  been  by  way  of  self- 
defence,  but  in  the  furtherance  of  the  design  to  obtain  the 
horses.    It  was,  therefore,  according  to  the  version  of  this 
witness,  a  criminal  assault,  even  if  Cox  also  committed  aa 
assault  by  using  undue  violence  in  resisting  the  attempt  of 
Cluff.     But  the  jury  may  not  believe  the  narrative  of  either 
deposition  to  be  precisely  accurate,  and  the  question,  whether 
Cluff  was  guilty  of  an  assault,  must  be  submitted  to  their 
consideration  upon  all  the  evidence  which  may  be  produced 
at  another  trial    Assuming  that  Cluff  did  commit  a  criminal 
assault,  it  may  not  necessarily  follow  that  he  died  in  the 
known  violation  of  the  law.     If  he  Was  shot  while  the  assault 
continued,  such  would  be  the  case.     But  if  it  had  ceased,  and 
Cluff  was  not  threatening  to  renew  it,  and  Cox  had  with- 
drawn out  of  his  reach  and  then  shot  him,  not  in  the  course 
of  the  affiray,  but  merely  to  revenge  himself  for  what  had 
been  done,  or  to  prevent  the  seizure  of  the  horses,  then,  at 
the  time  he  was  killed,  Cluff  was  not  engaged  in  a  known 
violation  of  the  law,  within  the  meaning  of  the  policy.     For 
he  must  have  received  the  mortal  wound  during  and  while 
engaged  in  the  commission  of  a  crime,  not  merely  in  conse- 
quence of  it  afterwards.   But  the  jury,  upon  all  the  evidence, 
should  consider  whether,  if  he  is  proved  to  their  satisfaction 
to  have  been  once  engaged  in  a  criminal  assault,  he  can  be 
deemed  to  have  desisted  from  it,  while  persisting  contin- 
uously in  the  very  act  in  the  course  of  which  the  aflft^y  oc- 
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curred.  Their  attention  should  be  called  distinctly  to  the 
questiop  whether,  if  Cluff  had  committed  a  criminal  assault, 
it  was  so  far  ended  when  he  was  fired  upon  that  the  fatal 
shot  is  to  be  regarded  as  a  new  and  independent  event,  rather 
than  a  mere  continuation  of  the  original  affray.  If  Cluff 
committed  a  criminal  assault  on  Cox,  which  the  latter  imme- 
diately returned  by  a  fatal  blow,  then  the  death  would  have 
been  occasioned  in  a  known  violation  of  law,  although  the 
jury  might  believe  that  Cluff  was  not  at  the  moment  intend- 
ing to  commit  any  further  assault.  The  question  to  be  con- 
sidered is,  were  the  two  acts — the  assault  by  Cluff,  and  the 
firing  of  the  pistol  by  Cox — a  part  of  one  conflict  for  the 
possession  of  the  horses,  or  had  Cox  abandoned  his  attempt 
to  retain  the  custody  of  the  horses,  and  had  Cluff  desisted 
from  his  assault  ?  Was  the  fight  over,  or  had  Cox  merely 
retired  to  a  more  advantageous  position  ?  In  short,  if  Cluff 
in  the  first  instance  did  commit  a  criminal  assault,  and  the 
firing  of  the  pistol  was  a  part  of  the  same  continuous  trans- 
action, then  the  condition  of  the  policy  was  violated.  It 
must  also  appear  that  the  death  was  caused  or  occasioned 
by  or  resulted  from  the  criminal  act.  The  loss  of  life  must 
be  connected  with  the  crime  as  its  consequence.  By  reasoi^ 
of  the  guilty  act,  the  death  must  have  occurred,  so  that  with- 
out its  commission  it  would  not  have  taken  place.  In  the 
opinion  of  a  majority  of  the  court,  it  is  not,  however,  essen- 
tial that  the  deceased  should  have  known,  or  have  had  reason 
to  believe  that  his  criminal  act  would  or  might  expose  his 
life  to  danger.  The  fact  that  the  crime  actually  did  produce 
the  death,  is  sufficient  to  avoid  the  policy,  without  regard  to 
the  probability  that  such  a  result  would  ensue." 

The  court  further  say  on  a  subsequent  trial :  ^  "  Among 
the  points  already  decided  are:  1st.  That  *  violation  of 
law'  as  used  in  this  policy,  means  crime;  and  *  known 
violation  of  law '  indicates  a  voluntary  criminal  act.  2d. 
That  offences  against  the  person  or  property  of  another,  such 
as  are  recognized  and  treated  as  crimes  by  the  common  law, 

'  99  Mass.  817. 
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and  the  laws  of  civilized  countries  generally,  will  be  presumed 
to  be  crimes  in  Louisiana.  3d.  That  the  burden  of  proving 
that  the  insured  died  in  the  known  violation  of  law  is  upon 
the  defendants.  4th.  That  Cluff  must  be  presumed  to  know 
the  criminal  laws  of  the  government  under  the  jurisdiction 
of  which  he  was.  The  testimony  in  regard  to  the  circum- 
stances under  which  Cluff  m^t  his  death  tended  to  show 
that  he  was  engaged  in  the  commission  of  acts  which  would 
constitute  either  robbery  or  larceny,  unless  he  acted  under  a 
belief  that  he  had  some  legal  right  by  which  his  conduct 
would  be  justified.  Whether  the  two  depositions,  from 
which  the  whole  testimony  upon  the  subject  was  derived, 
furnished  evidence  that  he  acted  under  such  a  belief,  seems  to 
have  been  a  point  of  contest.  There  was  no  evidence  of  any 
title  or  claim  of  title ;  nor  any  direct  evidence  of  the  existence 
of  a  right  of  lien.  The  depositions  show  that  Cluff  made 
the  claim  of  a  debt  due  him  from  the  owner  of  the  horses ; 
and  that  he  declared  his  purpose  to  take  the  horses  to  pay 
it.  Neither  deposition  states  that  Cluff,  in  words,  set  up 
any  right  of  lien,  or  other  legal  right  to  hold  or  to  take 
the  property  of  Cox.  But  the  deposition  of  Bugbee  indicates, 
inferentially,  that  Cluff  might  have  supposed  that  the  horses 
could  legally  be  held  as  security  for  his  debt,  inasmuch  as  it 
was  claimed  to  have  arisen  from  the  keeping  or  feed  of  the 
stock  upon  the  plantation  of  which  Cluff  was  lessee.  *  * 
Too  great  latitude  was  allowed  for  the  jury  to  take  into 
account  any  loose  opinions  of  right  which  they  might  have 
supposed  Cluff  to  have  formed.  It  would  seem  to  permit  a 
mere  opinion  or  theory  of  abstract  right,  which  the  jury 
might  think  Cluff  had  come  to  entertain  honestly,  and  chose 
to  act  upon  regardless  of  positive  law,  to  exempt  him  fix)m 
criminal  responsibility.  A  claim  of  right  which  can  have 
this  effect  must  be  a  claim  of  legal  right.  It  is  not  enough 
that  it  be  asserted.  There  must  be  a  real  and  not  a  pretended 
belief  that  such  legal  right  exists.  It  involves  more  than  a 
belief  in  the  right  to  disregard  law  for  the  purpose  of  self- 
redi*ess.  *  *  The  instructions  *  *  should  therefore  leave  no 
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doubt  in  the  minds  of  the  jurors,  that  nothing  less  than  a  claim 
of  legal  right,  or  an  authority  of  law,  was  intended.  *  * 
The  burden  is  upon  the  defendants,  as  has  been  already- 
decided,  to  satisfy  the  jury  that  the  act  of  Cluff  which 
occasioned  his  death  was  a  voluntary  criminal  act.  This 
requires  the  defendants  to  overcome  any  inference,  which 
may  be  drawn  from  the  testimony,  that,  in  attempting  to 
take  the  horses,  he  acted  under  an  honest  belief  that  he  had 
some  legal  right  or  authority  which  entitled  him  to  take 
them.  But  if  the  defendants  should  be  able  to  satisfy  the 
jury  that  Cluff  had  no  color  of  title  or  right  in  or  to  the 
property,  nor  of  legal  authority  to  take  it,  and  that  he  made 
no  claim  of  any  such  title  or  right,  nor  of  any  authority, 
except  that,  having  a  debt  against  the  owner  of  the  horses, 
he  claimed  a  right  to  seize  his  property  in  payment,  by  way 
of  self-redress  without  regard  to  law,  we  think  the  defendants 
would  then  be  entitled  to  a  verdict.  Such  a  claim  would 
be  a  claim  of  the  privilege  to  commit  a  crime,  which  the  law 
will  not  recognize  to  be  honestly  made  as  a  claim  of  right.  *  * 
As  the  case  was  left  by  the  last  trial,  it  would  appear  that 
the  verdict  may  have  been  rendered  for  the  plaintiff,  al- 
though the  jury  were  satisfied  that  Cluff  had  no  pretence  of 
any  title,  lien  or  other  right,  nor  of  any  legal  authority, 
merely  because  they  supposed  that  he  might  have  entertained 
an  honest  belief  or  opinion  that  in  consequence  of  the  state 
of  the  country  and  the  want  of  efficient  administration  of 
the  laws,  he  had  a  good  right,  from  necessity  or  otherwise,  to 
take  redress  into  his  own  hands  without  regard  to  law.'' 

§  219.  It  has  been  held  in  Missouri,*  that  the  policy  is 
not  rendered  void  if  the  assured  was  killed  after  voluntarily 
retiring  from  an  altercation,  which  he  had  commenced,  under 
circumstances  which  would  make  his  slayer  guilty  of  a  feloni- 
ous homicide.  The  court  say :  "  The  answer  sets  up  the  de- 
fence that  Harper  died  in  the  known  violation  of  a  law  of 
this  State,  in  committing  an  assault  upon  one  Coryell,  where- 
by the  policy  was  avoided;   that  Harper,  just  before  his 

'  Harper^B  Admr.  v.  Phoeniz  Ina  Co.  18  Mo.  109;  s.  o.  19  Mo.  606. 
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death,  assaulted  Coryell  with  a  pistol,  and  attempted  to  shoot 
him,  who,  in  resisting  said  attempt,  and  in  defence  of  his  life, 
shot  and  immediately  killed  Harper.     The  court  say,*  *  When 
this  cause  was  formerly  here,  the  idea  intended  to  be  con- 
veyed in  the  opinion  given,  was  that  a  person  could  not  be 
said  to  have  died  in  the  known  violation   of  a  law  of  this 
State,  when  a  crime  attached  to  the  individual  by  whom  he 
was  slain.     It  was  not  supposed  that,  therefore,  it  followed, 
that  in  all  cases,  when  the  killing  was  without  crime,  that 
the  person  slain  died  in  the  known  violation  of  the  law.    We 
see  no  reason  to  change  the  opinion  then  hazarded.  *  *  * 
We  must,  then,  as  in  all  other  cases  involving  the  construc- 
tion of  contracts,  look  to  the  intent  of  the  parties,  as  gathered 
from  the  instrument  embodying  their  minds.     It  is  obvious 
that,  in  giving  the  words  of  the  condition  a  literal  meaning, 
cases  will  be  embraced  which  no  one  will  maintain  were  in 
the  contemplation  of  the  parties.     If  the  person  whose  life  is 
insured  uses  offensive  language  to  one  whilst  they  are  en- 
gaged in  an  unlawful  game  of  chance,  w^hich  language  is  con- 
cerning the  game,  and  he  is  shot  down  for  the  provocation, 
it  would  not  be  maintained  that  he  died  in  the  known  vio- 
lation of  the  law  of  the  land,  within  the  meaning  of  the  con- 
tract.    So,  if  he  is  riding  a  race  in  a  public  highway,  which 
is  forbidden,  and  his  horse  falls,  and  he  is  thrown,  and  his 
neck  broken,  he  does  not  die  in  the  known  violation  of  a  law 
of  the  land,  within  the  meaning  of  the  terms  of  the  condition. 
So,  also,  in  a  quarrel,  if  he  assaults  another  with  his  open 
hand,  and  is  thereupon  instantly  shot  down,  he  does  not  die 
in  the  known  violation  of  a  law,  within  the  intent  of  the 
policy.     Many  similar  instances  might  be  put,  which  it  is 
cleiar,  were  not  within  the  meaning  of  the  parties,  and,  if  they 
were,  the  contract  would  be  much  narrowed  in  its  operation. 
If,  then,  the  literal  use  of  the  words  of  the  policy  leads  to 
conclusions  which  are  inadmissible,  we  are  necessarily  driven 
to  some  other  mode,  in  order  to  ascertain  the  meaning  of  the 
parties.     In  the  interpretation  of  contracts  of  insurance,  the 

*  19  Mo.  506. 
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maxim  noscitwr  a  sociis  obtains.  When  a  clause  stands  with 
others,  its  sense  may  be  gathered  from  those  which  immedi- 
ately precede  and  follow  it.  The  clause  in  the  policy  which 
immediately  goes  before  that  under  consideration  is,  *  if  the 
party  shall  die  by  the  hands  of  justice.'  Now  do  not  these 
words  clearly  indicate  the  idea  in  the  minds  of  the  parties  at 
the  time  ?  Do  they  not  show  that  it  was  a  justifiable  killing  ? 
There  are  other  modes  of  killing  justifiable,  than  by  the  hands 
of  justice.  Dying  by  the  hands  of  justice  means  dying  by 
the  execution  of  the  sentence  of  the  law.  *  *  Here  are  abun- 
dant instances  in  which  the  words  of  the  condition  can  have 
play,  without  resorting  to  a  latitude  of  construction  which  so 
extends  its  sense  as  to  embrace  cases  which  were  never  in 
the  contemplation  of  the  parties.  As  there  was  but  one 
mode  of  justifiable  killing  expressed,  it  was  necessary  to  use 
general  words  to  include  all  other  modes  of  such  killing,  as 
they  were  equally  within  the  meaning  of  the  contract.  The 
other  clause  in  the  condition  is  that,  if  the  party  shall  die  in 
consequence  of  a  dueL  If  a  man  falls  in  a  duel,  his  slayer  is 
guilty  of  murder.  A  duel  is  a  deliberate  act,  and  the  parties 
voluntarily,  in  violation  of  law,  expose  themselves  to  death. 
The  kindred  clauses  of  the  condition  thus  show  that  a  dying 
in  consequence  of  a  felony,  then  in  the  very  act  or  course,  of 
being  committed  by  the  insured,  and  a  dying  in  consequence 
of  a  felony  previously  committed  by  him,  were  in  the  contem- 
plation of  the  pailiies.  Now  it  would  seem  that,  upon  the  ac- 
•  knowledged  rule  of  construction  noscitur  a  sociiSy  that  the  last 
clause  in  the  condition,  being  left  in  doubt  as  to  its  meaning, 
should  be  construed  only  to  extend  to  instances  in  which  the 
party  died  in  the  commission  of  a  felony.  *  *  The  facts  of 
this  case  clearly  show  that  the  person  slaying  Harper  was 
guilty  of  a  crime.  There  is  no  proof  of  the  fact  set  up  as  a 
bar  that  Coryell  slew  Harper  in  self-defence.  Harper  had 
abandoned  the  conflict,  retreated  as  far  as  possible,  and  en- 
deavored to  screen  himself  from  the  attack  of  his  assailant. 
His  having  a  stick  of  wood  in  his  hand  at  the  time  he  was 
slain,  did  not,  in  the  least,  extenuate  the  guilt  of  Coryell. 
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Under  the  circumstances,  Harper  would  have  been  justified 
had  he  slain  Coryell,  This  is  made  so  by  our  statute.  He 
would  have  been  excused  by  the  common  law.  *  *  If  one  dies 
under  circumstances  which  would  justify  him  in  slaying  his 
adversary,  and  when  the  person  causing  his  death  is,  thereby, 
guilty  of  a  felony,  is  it  not  a  gross  perversion  of  language 
to  say  that  the  person  died  in  the  known  violation  of  a  law 
of  the  land  ? ' " 

In  another  case  in  the  same  State  ^  it  has  been  more  re- 
cently held  that  the  policy  is  not  avoided  if  the  assured  was 
killed  while  in  the  lawful  defence  of  his  person,  when  there 
was  reasonable  cause  to  him  to  apprehend  a  design  on  the 
part  of  another  to  do  him  great  personal  injury,  and  also  to 
apprehend  immediate  danger  of  such  design  being  accom- 
plished. 

§  220.  All.  of  these  cases  in  effect  confine  the  phrase, 
"  violation  of  law,"  to  a  criminal  offence.  But  in  New  York 
a  somewhat  different  rule  is  applied.  In  Bradley  v.  Mutual 
Benefit  Life  Insurance  Co.,*  a  policy  upon  the  same  life  in- 
sured in  the  case  of  Cluff  against  the  same  company  ^  came 
before  the  Supreme  Court  of  New  York  for  adjudication,  and 
apparently  upon  the  same  testimony.  At  the  trial  the  court 
took  the  case  from  the  jury,  holding  that  there  was  no  ques- 
tion of  fact  for  them  to  pass  upon,  and  nonsuited  the  plaint- 
iff. On  appeal  to  the  fiill  bench  of  the  Supreme  Court  this 
decision  was  sustained.  The  court  here  say:  "Two  ques- 
tions, however,  are  involved  in  the  decision  of  this  case,  viz., 
whether  the  exception  in  the  policy  applies  to  any  other  vio- 
lation of  law  than  a  felonious  act,  and  whether  the  act  in 
which  Cluff  was  engaged  was  a  violation  of  law  under  the 
laws  of  Louisiana."  After  deciding  that  in  the  absence  of 
evidence  to  the  contrary,  the  law  of  Louisiana  must  be  pre- 
sumed to  be  the  same  as  that  of  New  York,  the  court  hold 
that  the  proviso  is  not  to  be  restricted  to  violations  of  the 

>  Overton  v.  St  Louis  Mut.  L.  Ins.  Co.  89  Mo.  122. 
*  8  Lane.  841.  *  AnU,  %  218. 
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law  whicli  are  criminal  acts,  but  that  it  eirtends  to  all  acts  in 
violation  of  law  which  would  naturally  lead  to  a  conflict  by 
which  life  would  be  endangered.  On  appeal  to  the  Court  of 
Appeals,  however,  this  decision  was  reversed,^  though  there 
was  a  dissenting  opinion.  They  held  that  there  was  a  ques- 
tion of  fact  and  conflicting  evidence  upon  it  which  should 
have  been  left  to  the  jury  for  decision.  They  say :  "  A  dif- 
ference of  opinion  exists  between  the  members  of  this  court  as 
to  whether  the  proviso  applies  only  to  violations  of  the 
criminal  law,  or  whether  it  embraces  all  illegal  acts  of  such 
a  character  as  to  lead  to  violence.  But,  independently  of 
that  question,  and  whatever  be  the  nature  of  the  violation 
of  law  urged  by  the  insurance  company  as  avoiding  the  policy, 
it  seems  to  be  clear  that  a  relation  must  exist  between  the 
violation  of  law  and  the  death,  to  make  good  the  defence ; 
that  the  death  must  have  been  caused  by  the  violation  of  law 
to  exempt  the  company  from  liability.  It  cannot  be  the  true 
meaning  of  the  proviso  tha,t  the  policy  is  to  be  avoided  by 
the  mere  fact  that  at  the  time  of  the  death  the  assured  was 
violating  the  law,  if  the  death  occurred  from  some  cause  other 
than  such  violation.  *  *  It  is  not  enough  to  say  that  if  Cluff 
had  not  made  the  attempt  he  would  not  have  been  killed. 
The  killing  must  have  been  a  natural  and  reasonable  conse- 
quence of  the  attempt,  to  warrant  a  decision  that  it  was  caused 
thereby.  Cluff  s  going  to  Louisiana  and  his  taking  a  lease 
of  the  farm  were  links  in  the  chain  of  circumstances  which 
ended  in  his  deatL  K  he  had  not  done  these  things,  he  would 
not  have  been  killed  as  he  was.  Yet  it  would  not  be  reason- 
able to  say  that  those  acts  were  the  causes  of  his  death.  *  * 
The  proximate,  and  not  the  remote,  cause  must  be  regarded.  ^ 
The  immediate  cause  of  death  was  the  shooting,  and  if  Cluff 
so  conducted  himself  that  the  shooting  was  a  natural,  rea- 
sonable and  legitimate  consequence  of  his  acts,  then  it  may 
be  said  that  they  caused  the  shooting.  But  if  Cox  fired  with 
intent  to  kill,  and  his  act  was  wholly  beyond  the  scope  of 
lawful  resistance  to  the  trespass  of  Cluff,  and  the  provocation 

*  45  N.  Y.  422. 
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given  by  the  latter  was  totally  inadequate  to  excite  or  justify 
the  character  of  violence  which  was  used,  and  if  the  circum- 
stances of  the  killing  were  such  that  rational  men  would  at- 
tribute it  to  wanton  malice,  rather  than  to  an  endeavor  to 
resist  aggression,  or  even  to  natural  indignation,  then,  al- 
though the  deceased  was  in  the  wrong  in  the  first  instance, 
his  wrong  was  but  a  remote  and  not  a  proximate  cause  of  the 
death,  and  other  causes,  for  which  he  was  not  responsible,  in- 
tervened. *  *  The  diversity  in  the  statements  of  the  wit- 
nesses as  to  the  circumstances  of  the  killing,  and  the  neces- 
sity of  an  inquiry  into  the  motive  which  actuated  Cox,  render 
it  impossible  to  deteimine,  as  a  question  of  law,  that  the  kill- 
ing was  a  reasonable  or  natural  consequence  of  the  acts  of 
Cluff.  So  long  as  the  evidence  falls  short  of  establishing 
that  the  homicide  was  legally  justifiable,  I  can  see  no  safe 
rule  by  which  the  court  could  be  guided  in  deciding  that  the 
provocation  proved  was  the  cause  of  the  killing,  and  in  with- 
drawing that  question  from  tbe  consideration  of  the  jury. 
The  learned  court  in  Massachusetts  express  the  opinion  that 
if  Cox  shot  Cluff  not  in  the  course  of  the  affray,  but  merely 
to  revenge  himself  for  what  had  been  done,  the  case  would 
not  be  within  the  proviso.  This  distinction  is  reasonable, 
and  seems  to  be  applicable  whether  duff's  violation  of  law 
were  criminal  or  not.  If  Cox  abandoned  the  horses  and 
started  for  his  home,  and  afterwards  changed  his  mind,  turned, 
and  maliciously  shot  Cluff,  that  was  a  new  and  independent 
event.  There  was  some  evidence  to  sustain  that  theory  of 
the  case."  The  court,  therefore,  hold  that  the  case  should 
have  been  submitted  to  the  jury,  "  to  determine,  under  proper 
instructions,  whether  the  death  of  Cluff  was  caused  by  a 
known  violation  of  law  on  his  part,  and  whether  the  act  of 
Cox  which  produced  the  death  w^  a  natural,  reasonable,  or 
legitimate  consequence  of  the  acts  of  Cluff.  *  *  It  would 
hardly  be  contended  that  if  one  should  intentionally  and  de- 
liberately kill  another  in  consequence  of  some  slight  violation 
of  a  civil  right,  such  as  walking  across  his  land  without  his 
permission,  or  other  trivial  trespass,  the  case  would  fall  with- 
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in  the  proviso,  for  no  one  would  hesitate  to  say  that  in  the 
case  supposed  the  unlawful  act  of  the  deceased  was  a  totally- 
inadequate  cause  for  the  killing.  Yet,  between  such  an  act 
as  that,  and  one  which  would  in  law  justify  the  killing  of  the 
offender,  there  are  an  infinity  of  supposable  cases,  involving 
different  degrees  of  provocation,  which  cannot  he  measured 
so  as  to  determine  as  matter  of  law  their  adequacy  to  produce 
a  fatal  result ;  and  it  can  hardly  be  laid  down  as  a  rule  of 
law  that  an  attempt  to  take  one's  horses  for  debt  without 
process,  but  without  any  threat  of  personal  violence,  is  of  it- 
self an  adequate  cause  for  intentionally  killing  the  offender, 
and  that  a  killing  during  or  immediately  after  such  an  at- 
tempt must  necessarily  be  held  a  legitimate  consequence  of 
the  act.  Such  an  act  may  lead  to  violence,  and,  if  any  act 
of  violence  of  the  character  which  would  naturally  be  resorted 
to  as  a  measure  of  resistance,  should  result  in  death,  the 
necessary  connection  between  the  original  illegal  act  and  the 
death  might  be  established.  But  the  intentional  killing  of 
another  with  a  deadly  weapon  under  such  circumstances  is  a 
totally  different  affair,  and  cannot  be  held  as  matter  of  law 
to  be  a  natural  or  reasonable  result  or  consequence  of  the 
original  affair."  The  members  of  the  court  who  dissent  do  so 
on  the  ground  that  the  act  of  Cluff  '^  was  imminently  calcu- 
lated to  lead  to  violence  dangerous  to  his  life,  and  also  that  of 
the  boy,"  and  that  "  the  case  was  thus  brought  directly  with- 
in the  proviso." 

§  221.  Military  and  Naral  Service.— Another  very  common 
clause  forbids  the  insured  to  enter  any  military  or  naval  serv- 
ice. Provisions  of  this  nature  seems  to  be  broader  in  the 
English  policies  than  in  our  own.^     In  this  country  a  policy 


^  Bnnyon,  p.  69:  "A  sixth  condition  is,  'if  the  assared  shall  enter  into  any  militnry 
or  naval  service  without  previous  license  from  the  directors/  or,  *  if  he  shall,  without  the 
consent  of  the  directors  for  the  time  being,  engage  id  the  preyentive  service,  oj*  any  sea- 
faring occupation,  or  during  actual  warfare  shall  engage  in  any  military  or  naval  service 
whatsoever,'  or, '  if  he  shall  become  a  seafaring  person,  or  engage  in  active  naval  or  mili- 
tary service,  or  being  or  becoming  a  military  man,  shall  be  called  into  active  service 
without  permission  from  the  directors/ "  In  this  country,  "  the  militia  not  in  active 
service  "  is  frequently  excluded  from  the  proviso.    When  are  they  in  "  active  service  ?" 
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was  issued,  in  1864,  with  this  clause,  and  also  with  a  further 
one  forbidding  the  assured  from  visiting  those  parts  of  the 
United  States  which  lie  south  of  certain  limits,  between  cer- 
tain days.  Simultaneously  with  its  issue,  in  consideration  of 
an  extra  premium,  consent  was  given  that  the  assured  might 
go  to  the  excepted  region  and  reside  there  or  return  within 
the  period  of  one  year,  and  providing  fai'ther,  that  the  as- 
sured "  is  not  insured  by  said  policy  against  death  from  any 
of  the  casualties  or  consequences  of  war  or  rebellion,  or  fix)m 
belligerent  forces  in  any  place  where  he  may  be.''  ^  As  stated 
by  the  court,  "  Upon  the  facts  of  the  case,  there  is  very  little 
room  for  dispute.  The  plaintiffs  husband  was  killed  in  the 
State  of  Tennessee,  and  south  of  the  line  of  the  thirty-sixth 
degree  of  north  latitude,  by  a  roving  band  of  banditti, 
thieves  and  robbers,  such  as  infested  all  the  border  States 
during  the  war.  The  death  occurring  at  such  place  and 
under  such  circumstances,  clearly  avoids  the  policy,  unless  it 
is  covered  and  saved  by  the  permit  or  consent  indorsed  upon 
the  policy,  of  the  date  of  September  17,  1864.  By  this  per- 
mit. Welts  was  permitted  to  pass,  by  the  usual  route  and 
means  of  public  travel,  to  any  part  of  the  United  States  south 
of  the  thirty-sixth  degree  of  north  latitude,  and  reside  there, 
or  return,  during  the  term  of  one  year  from  the  date  of  such 
permit,  without  prejudice  to  said  policy ;  provided,  and  the 
said  permit  was  issued  with  the  understanding  and  agreement 
of  the  parties  in  interest,  *  that  the  said  Welts  was  not  in- 
sured by  said  policy  against  death  fi'om  any  of  the  casualties 
or  consequences  of  the  war  or  rebellion,  or  from  belligerent 
forces,  in  any  place  where  he  may  be,'  If  this  permit  had 
not  been  given  when  all  that  part  of  the  United  States  south 
of  the  thirty-sixth  degree  of  north  latitude  was  in  a  state  of 
insurrection  and  war,  and  covered  jnore  or  less  with  hostile 
armies,  I  should  have  considered  that  Welts  came  to  his 
death  from  the  causes  covered  by  the  proviso,  and  excepted 

If  called  oat  by  a  State  or  municipal  officer  to  qaell  a  riot,  guard  a  buildiug,  or  escort  a 
funeral  proceeslon,  are  they  *'  in  active  service  ?  ** 
'  Welts  V.  Conn.Mut.  L.  Ins.  Co.  46  Barb.  412. 
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jfrom  the  policy.  But  he  was  permitted  to  go  into  any  or  all 
the  insurrectionary  States  south  of  the  line  of  the  thirty-sixth 
degree  of  north  latitude,  the  insurers  well  knowing,  as  well 
as  the  assured,  of  the  existence  of  the  war  of  the  rebellion  in 
all  of  these  States.  The  assured  paid  an  extra  premium  for 
such  permit.  He  was  killed  where,  under  the  permit,  he  had 
a  right  to  ba  He  was  not  killed  by  rebels  in  any  encounter 
of  arms.  He  was  engaged  in  no  battle,  or  near  any.  He 
was  twenty  miles  or  more  in  the  rear  of  the  United  States 
forces  at  Nashville,  and  it  does  not  appear  that  there  was  any 
rebel  force  at  the  time  north  of  the  Cumberland.  He  was 
not  exposed  to  any  war  peril,  except  such  as  existed  through 
all  the  peaceful  parts  of  Kentucky  and  Tennessee.  Having 
the  right  to  be  in  the  place  in  which  he  was  killed,  the  risk 
Welts  then  ran  was  one  covered  by  the  permit.  He  was  en- 
gaged in  no  warlike  enterprise.  He  was  simply  rebuilding 
railroad  bridges  far  in  the  rear  qf,  and  away  from,  any  hos- 
tile forces.  The  band  by  which  he  was  killed,  were,  it  seems, 
mere  roving  robbers,  robbing  Union  men  and  rebels  alike. 
They  did  not  interfere  with  the  work  in  which  Welts  was 
engaged.  They  did  not  destroy  railroads  or  bridges,  or  make 
prisoners  of  any  persons  in  Welts'  company,  or  others.  They 
merely  robbed  the  members  of  the  company  of  their  money, 
making  no  demonstrations  indicating  that  they  were  confed- 
erate soldiers,  or  acting  in  the  interest  of  the  rebel  govern- 
ment. It  is  true  that  Welts  ran  the  peril  of  encountering 
such  robbers  by  going  into  Tennessee ;  but  this,  I  think,  was 
part  of  the  risk  contemplated  by  the  permit.  The  same  peril 
would  have  been  encountered  if  he  had  been  traveling  qui- 
etly in  that  section  of  country,  simply  passing  from  one  place 
to  another  in  any  part  of  the  United  States  south  of  the  line 
of  thirty-six  degrees  of  north  latitude.  This  permit  is  to  be 
construed  with  reference  to  the  known  condition  of  the  coun- 
try at*  the  time  it  was  given,  and  the  parties  must  both  be 
deemed  to  have  known  what  the  ordinary  perils  were  in  the 
country  where  the  insured  proposed  to  go,  and  their  contract 
must  be  interpreted  in  the  light  of  this  assumption."    The 
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decision  was  aflSrmed  on  appeal,  the  Court  of  Appeals  hold- 
ing ^  that  even  though  the  railroad  was  under  a  military  di- 
rector, and  used   for  military  purposes  only,  still  one  em- 
ployed by  the  military  authority  in  constructing  bridges  did 
not  lose  his  character  as  a  non-combatant,  and  could  not  be 
held  to  have  entered  the  military  service.     "  The  general  un- 
derstanding of  the  term  includes  such  persons  only  as  are 
liable  to  do  duty  in  the  field  as  combatants.     There  is  no  evi- 
dence that  the  widow  is  entitled  to  a  pension,  as  would  be 
the  case  if  her  husband  had  perished  in  the  military  service 
of  the  United  States  during  the  rebellion."     They  also  held 
that  there  was  no  evidence  that  he  lost  his  life  by  the  casual- 
ties or  consequences  of  war,  rebellion,  or  from  belligerent 
forces.    "  The  war  or  rebellion  may  be  a  remote  cause  of  the 
death,  as  it  was  the  cause  of  disorder  and  lawlessness ;  but 
the  proximate  cause  is  murder  and  highway  robbery."    They 
add :     "  The  language  used  can  be  considered  as  including 
only  death  from  casualties  or  consequences  of  war  or  rebel- 
lion, carried  on  or  waged  by  authority  of  some  de  facto  gov- 
ernment, at  least."  • 

§  222.  Duelling. — Coupled  with  the  last  condition  is 
usually  one  against  duelling.  It  has  not,  in  its  relations  to  life 
insurance,  been  the  subject  of  any  judicial  decision.  Mr. 
Bunyon  says :  *  '^  It  has  been  suggested  that  the  question,  as  to 
the  felonious  intent  might  arise  when  the  deceased,  although 
killed  in  a  duel,  had  fired  his  pistol  in  the  air,  and  never  con- 
templated shooting  his  opponent ;  but  the  reply  to  this  might 


'  48  N.  Y.  84. 

*  Enter'iDg  the  military  service  is  considered  in  the  chapter  on  the  Effects  of  War.  I 
am  informed  in  a  letter  from  N.  L.  Freeman,  State  Reporter  of  Ulinols,  that  at  the  Feb- 
ruary term  of  the  U.  S.  Circuit  Court  held  at  Springfield  in  February,  1874,  a  demurrer 
to  an  action  on  a  policy  issued  after  the  commencement  of  the  rebellion  was  decided  by 
Judge  Drummond.  The  policy  contained  the  usual  clause  against  entering  the  military 
service,  and  one  count  in  the  declaration  alleged  that  he  did  not  voluntarily  enter  sach 
service,  but  was  drafted  and  compelled  to  enter  it,  and  was  killed  in  battle.  A  demur- 
rer was  sustained,  the  court  holding  that  the  policy  embraced  the  entering  the  service 
in  any  manner,  whether  voluntarily  or  upon  compulsion. 

•  P.  79. 
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well  be  that  the  office  had  stipulated,  that  he  should  not  expose 
himself  to  such  a  risk ;  or  again  that  the  duel  might  be  in  the 
course  of  a  war,  in  which  it  might  be  fatal  but  not  felonious ; 
but  this  case  would  seem  to  be  covered  by  the  condition 
as  to  military  service.''  ^ 

§  223.  Death  by  the  Hands  of  Jnstlee. — Closely  connected 
with  the  last  condition,  is  one  usually  inserted,  which  forfeits 
the  policy  if  the  insured  dies  by  the  hands  of  justice.  No 
case  has  been  found  vvhere  such  a  clause  has  been  the  subject 
of  judicial  interpretation,  but  the  clause  does  little,  if  any- 
thing, more  than  enunciate  a  rule  of  the  common  law  which 
would  be  applicable  without  it.  In  a  celebrated  case,*  in 
which  there  was  no  provision  upon  the  subject  in  the  policy, 
Fauntleroy  procured  insurance  upon  his  life,  which,  it  was 
held,  was  rendered  void  by  his  subsequent  commission  of  a 
felony  for  which  he  suffered  death.  Lord  Chancellor  Lynd- 
hurst,'  in  giving  the  decision  in  the  House  of  Lords,  said : 
"  The  question  under  these  circumstances  is  this,  whether 
the  assignees  can  recover  against  the  insurance  company  the 
amount  of  this  insurance,  that  is  to  say,  whether  a  party, 
effecting  with  an  insurance  company  an  insurance  upon  his 
life,  and  afterwards  committing  a  capital  felony,  being  tried, 
convicted  and  finally  executed,  whether  under  such  circum- 
stances the  parties  representing  him,  and  claiming  under  him, 
can  recover  the  sum  insured  in  the  policy  so  effected.  *  * 
Suppose  that  in  the  policy  itself  this  risk  has  been  insured 
against ;  that  is,  that  the  party  insuring  had  agreed  to  pay  a 
sum  of  money,  year  by  year,  upon  condition  that,  in  the 
event  of  his  committing  a  capital  felony,  and  being  tried, 
convicted  and  executed  for  that  felony,  his  assignees  shall 
receive  a  certain  sum  of  money,  is  it  possible  that  such  a 
contract  could  be  sustained  ?  Is  it  not  void  upon  the  plainest 


'  See  g  224. 

*  Amicable  Soc.  v.  Bolland,  4  Bligh,  N.  S.  194;  b.  c.  2  Dow.  <b  Cla.  1 ;  oveirulug  3 
Ru88,  850,  tub  nom.  Bolland  v.  DisDey. 

*  In  the  note  to  the  AmericaD  edition  of  Ellis  on  Insurance,  p.  193,  this  decision 
is  erroneonsly  ascribed  to  Lord  Eldon. 
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principles  of  public  policy  ?  Would  not  such  a  contract,  if 
available,  take  away  one  of  those  restraints  operating  on  the 
minds  of  men  against  the  commission  of  crimes,  namely,  the 
interest  we  have  in  the  welfare  and  prosperity  of  our 
connections.  Now,  if  a  policy  of  that  description,  with  such 
a  foim  of  condition  inserted  in  it  in  express  terms,  cannot, 
on  grounds  of  public  policy,  be  sustained,  how  is  it  to  be 
contended,  that  in  a  policy  expressed  in  such  terms  as  the 
present,  and  after  the  events  which  have  happened,  we  can 
sustain  such  a  clause  ?  Can  we  in  considering  this  policy  give 
to  it  the  eflfect  of  that  insertion,  which,  if  expressed  in  terms, 
would  have  rendered  the  policy,  as  far  as  that  condition 
went  at  least,  altogether  void  I "  * 

§  224.  With  reference  to  "death  by  the  hands  of  justice," 
it  has  been  asked,*  whether  it  would  be  competent  to  the 
plaintiff  to  prove  that  the  deceased  was  in  truth  innocent  of 
the  crime  for  which  he  suffered.    In  Clift  v.  Schwabe,*  Patte- 
son,  J.,  says :  "  I  apprehend  that  the  actual  felony  is  no  part 
of  the  cause  of  exception  from  liability.    K  it  were,  it 
would  be  competent  to  the  plaintiff  to  prove  that  the  de- 
ceased, although  dying  by  the  hands  of  justice,  was  in  truth 
innocent  of  the  crime  for  which  he  suffered,  *  *  or  that  the 
deceased,  although  killed  in  a  duel,  had  fired  his  pistol  in 
the  air,  and  never  contemplated  shooting  at  his  opponent 
Such  defences  would  surely  be  excluded,  for  the  words  of 
the  exception  are  express,  ^  die  by  the  hands  of  justice,' 
whether  justly  or  not,  *  or  by  duelling,'  whether  it  were 
felony  or  not.    It  seems  in  truth  that  the  exception  is  not 
framed  with  reference  to  the  commission  of  any  felony  or 
crime,  but  to  guard  against  the  time  for  payment  of  the 

'  In  Halford  v.  Eymer,  10  B.  A  0.  724,  reference  is  made  by  Barons  Bayley  and 
Tenterden,  to  the  case  of  Innes  y.  Equitable  Ass.  Co.,  tried  before  Lord  Eenyon,  in  which 
the  plaintiff,  to  prove  an  interest  in  his  d'anghter*s  life,  produced  a  forged  wilL  The 
plaintiff  was  convicted  of  forgery  and  executed,  while  one  of  his  witnesses  was  convicted 
of  perjury.  It  would  seem  that  in  Read  v.  Royal  Ezch.  Ass.  Co.  Peake  Add.  Gas.  TO, 
the  wife  was  accused  of  having  murdered  her  husband  in  order  to  get  the  insurance 
moneys. 

•  Bunjon,  79.  •  3  M.  G.  <k  S.  436,  466. 
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sum  insured  being  accelerated  by  tbe  voluntary  act  of  the 
party  interested  in  the  money."  In  a  note  to  this  case,  the 
supposition  is  made  of  a  case  where  the  insured  is  executed 
after  a  reprieve  or  by  mistake  for  another  party,  who  is 
really  under  sentence  of  death.*  In  Borradaile  v.  Hunter,® 
Tindal,  C.  J.,  says,  that  "The  dying  by  the  hands  of  justice 
is  a  dying  in  consequence  of  a  felony  previously  committed 
by  him,"  though  in  a  note  it  is  said,  "  Suppose  the  attainder 
to  be  reversed  upon  error  brought  by  the  heir  or  executor  of 
the  party  executed,  the  party  would  still  have  died  by  the 
hands  of  justice ;  but  it  would  hardly  be  contended  that, 
through  this  wrongful  act,  in  invitissvmum^  his  family  were 
also  to  be  deprived  of  the  benefit  of  a  contract  entered  into 
by  him  for  their  behoof."  The  questions  thus  suggested  are 
hardly  of  practical  importance.' 

§  225.  A  policy  upon  the  life  of  a  ^lave  contained  a 
clause  that,  "in  case  the  said  slave  shall  die  by  means  of 
any  invasion,  insurrection,  riot,  or  civil  commotion,  or  of  any 
military  or  usurped  authority,  or  by  the  hands  of  justice, 
this  policy  shall  be  void,  null,  and  of  no  effect."  The  slave 
having  been  killed  in  an  attempt  made  to  arrest  him  as  a 
runaway,  it  was  held  that  the  company  was  liable.  The 
court  say :  *  "  The  death  of  the  slave  Harry  does  not  come 
within  any  of  the  exceptions  contained  in  the  policy.  It  is 
not  pretended  that  his  death  was  occasioned  either  from  the 
want  of  proper  medical  aid,  or  by  an  invasion  of  the  country." 
After  giving  definitions  from  lexicographers  of  the  terms  used» 
the  court  continue :  "  Let  us  now  test  this  case  by  the  defini- 
tions above  stated.  The  slave  Harry  was  owned  by  the  plaint- 
iff, and  was,  at  the  time  his  death  occurred,  a  runaway.  The 
individual  who  shot  him  was  one  of  the  regular  patrol,  who 
were  then  engaged  in  discharging  their  proper  duty,  in  their 
proper  district ;  and  finding  the  slave  there,  they  endeavored 

'  p.  453.  •  5  M.  A  G.  6S9,  667. 

'  See  on  this  subject,  Prioco  of  Wales  Ass.  Co.  y.  Palmer,  25  Bear.  6('5. 
*  Spruill  Y.  North  Carolina  Mat.  L.  Ins.  Co.  1  Jonec^  Law,  126. 
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to  apprehend  him,  as  it  was  their  duty  to  do,  and  in  the 
attempt  made  by  him  to  escape  he  was  killed.  Here  was  no 
seditious  rising  against  the  government,  nor  was  there  any 
riot.  The  patrol  was  there  for  a  lawful  purpose;  there 
was  no  tumult,  nor  any  military  or  usurped  power ;  nor  did 
Harry  die  by  any  judicial  judgment  or  proceedings.  The 
plaintiff's  case  is  not  within  any  of  the  exceptions  or  con- 
ditions of  his  policy.  We  cannot  adopt  the  ingenious 
suggestion  of  the  defendants'  counsel,  that  the  defendants 
intended  to  insure  against  what  is  called  a  natural  death,  as 
distinguished  from  a  violent  death.  It  is  sufficient  to  say, 
such  is  not  the  contract." 

§  226.  Change  of  Occupation. — A  clause  is  sometimes  in- 
serted making  the  policy  void  if  the  person  insured  engages 
in  a  more  hazardous  occupation  than  that  in  which  he  is 
engaged  at  the  time  of  obtaining  the  insurance.  Clauses  of 
this  kind  are  mo^t  common  in  accident  insurance.^  Sucli 
a  provision  does  not  mean  a  casual  instance  of  employment  in 
a  new  business,  but  a  change  of  the  usual  business  of  the 
insured.*  Sometimes  certain  occupations  are  specifically 
forbidden.  Where  a  slave  was  insured  as  a  laborer  in  a 
tobacco  factory,  and  the  policy  declared  he  was  not  to  be 
employed  in  a  more  hazardous  occupation,  it  appeared  that 
he  was  drowned  by  falling  from  a  plank  laid  from  a  boat  to 
the  shore,  having  been  sent  by  his  master  to  be  employed  on 
a  sugar  plantation,  which  was  conceded  to  be  a  more  hazard- 
ous occupation.  The  court  held  *  that,  as  the  master  was 
not  prohibited  from  removing  him  from  place  to  place,  and 
as  the  slave  had  not  entered  upon  his  new  occupation,  the 
company  was  liable.  "  If  the  plaintiff  had  not  had  the 
intention  of  employing  him  upon  a  plantation,  but  had  been 
taking  the  slave  at  the  time  of  his  death  to  work  in  a  tobacco 
warehouse  in  Virginia,  there  could  then  be  no  doubt  of  the 
liability  of  the  defendants."  It  was  further  held  that  evidence 
was  not  admissible  to  show  that  the  company  would  not 

'  See  Chapter  on  Accident  Insnrance.  *  Stone  ▼.  U.  S.  Casualty  Co.  84  N.  J.  871 

*  Summers  v.  U.  S.  Ins.  Ann.  A  Trust  Co.  18  La.  Ann.  504. 
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have  insured  him  at  the  rate  paid,  if  it  had  known  he  would 
be  subject  to  a  voyage  on  a  steamboat,  as  the  evidence  was 
intended,  not  to  explain  anything  in  the  policy,  but  to 
establish  a  prohibition  not  contained  in  it. 

Where  the  policy  forbade  the  insured  to  engage  in  sea 
service  without  consent,  but  annexed  to  it  was  a  permit  to  en- 
gage in  such  service  on  "  the  prior  payment  any  year  of  an  ad- 
ditional premium,"  and  the  insured  paid  the  first  additional 
premium,  it  was  held  ^  that  the  policy  was  forfeited  by  the 
continuance  in  sea  service  for  more  tha©  a  year  without 
payment  of  another  additional  premium. 

§  227.  Age. — The  English  policies  contain  a  provision  that 
evidence  that  the  age  is  correctly  stated  in  the  declaration, 
shall  be  given  at  some  time  before  payment  of  the  claim. 
No  such  clause  is,  it  is  believed,  introduced  into  any  Ameri- 
can policy,  and  it  seems  wholly  unnecessary.     The  applica- 
tion always  contains  a  warranty  as  to  age,  and  if  the  age  is 
incorrectly  given,  the  policy  is  avoided.     The  practice  of  the 
English  companies  is  not,  however,  to  avail  themselves  of 
the  clause  in  their  policies  to  forfeit  them,  but  only  to  reduce 
the  sum  to  be  paid.  This  is  done  in  two  different  ways.   The 
mistake  is  always  found  to  be  in  understating  the  age.    Some 
companies  deduct  from  the  sum  assured  the  difference  be- 
tween  the  amount  of  premiums   actually  paid  and  those 
which  should  have  been  paid,  with  interest  upon  this  differ- 
ence to  the  time  of  death.     Others  hold  the  policy  good  for 
such  sum  as  would  have  been  insured  at  the  real  age  by  the 
premiums  actually  paid.*    The  latter  course  is  obviously  the 
most  equitable.     If,  however,  an  under-statement  as  to  age  is 
apparently  wilful,  no  reason  is  perceived  why  the  policy 
should  not  be  forfeited.     It  will  not  do  to  allow  an  insured 
person  to  deliberately  understate  his  age,  and  thus  pay  to 
the  company  a  less  premium  than  he   should,  and  at  the 


'  Ayer  y.  N.  £,  Mut.  L.  Ins.  Co.  M3S.  to  appear  Id  109  Mass. 
•  BuoyoQ,  81. 
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same  time  run  the  risk  of  no  real  loss  if  his  fraud  is  de- 

•  « 

tected.^ 

§  228.  Suicide.    Death  by  his  Own  Hands.— There  is  an 

irreconcilable  conflict  of  opinion  upon  the  question  of  the 
effect  upon  the  insurance  contract  of  self-destruction  by  the 
person  whose  life  is  insured.  The  decisions  in  this  country 
have  seemed  to  be  in  direct  opposition  to  one  another.  The 
courts  of  New  York  and  Maine  have  appeared  to  take  one 
view,  those  of  Massachusetts  another,  with  which  the  Circuit 
Judges  of  the  United  States  for  the  Second  and  Third  Circuits 
substantially  agree,  while  the  Court  of  Appeals  in  Kentucky 
stands  equally  divided,  regarding  the  question  with  such  di- 
verse views  that  two  of  the  judges  describe  the  leading  opinion 
in  Massachusetts  as  "  self-contradictory  and  inconclusive,"  and 
the  court  as  being  guilty  of  a  ^^petitio  principii  "  "  to  escape 
an  absurdity,"  to  which  its  argument  leads,  while  the  other 
two  judges  speak  of  it  as  an  opinion  in  which  "  the  reasoning 
was  so  clear,  strong  and  palpable,  and  presented  such  a  clear, 
practical  point  in  such  cases,  that  it  unanimously  carried  the 
court  of  six  judges,  deservedly  distinguished  for  their  learn- 
ing and  ability."  The  Supreme  Court  of  the  United  States 
have  recently  adopted  the  view  supposed  to  be  entertained 
in  New  York.  This  opinion,  of  course,  will  hereafter  control 
the  decisions  of  the  national  courts,  and  has  been  recently 
followed  by  the  judges  of  the  United  States  in  Michigan  and 
Iowa. 

In  England  cases  have  arisen  in  which  there  was  no  pro- 
vision in  the  policy  upon  the  subject  of  suicide,*  but  in  all  the 
cases  in  this  country,  except  one,^  and  in  the  leading  ones  in 
England,  there  has  been  an  express  provision  in  the  policy. 
In  most  of  the  American  cases  the  words  of  the  proviso 


'  Bony  on  (p.  81)  refers  to  a  cose  where  an  insurance  was  effected,  in  1827,  on  a  war* 
ranty  that  the  age  did  not  exceed  61  years,  but  the  policy  was  declared  void  on  evidence 
that  the  age  was  at  that  time  greater  by  from  two  to  eleven  years.     AnU^  §  121. 

•  Horn.  V.  Anglo-Aus.  &  Uniy.  Fam.  L.  Ins.  Co.  7.  Jur.  N.  S.  678 ;  s.  c.  SO  L.  J.  Ch. 
.611 ;  9  W.  R.  369;  4  L.  T.  N.  S.  142. 

•  Fitch  V.  Am.  Pop.  L.  Ins.  Co.  2  N.  Y.  Supreme  R.  247. 
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avoiding  the  policy  are,  "  shall  die  by  his  own  hand  or 
hands."  *  In  two  it  is  "  shall  die  by  suicide."  *  In  an  unre- 
ported case,'  it  is  "  die  by  suicide  or  by  his  own  hand,  or  in 
consequence  of  an  attempt  to  commit  suicide,  or  to  take  his 
own  life."  In  one  case,*  it  is  "  suicide,  whether  felonious  or 
otherwise,  sane  or  insane;"  in  another,*^  "die  by  his  own 
hand,  sane  or  insane,"  and  in  still  another,  die  by  suicide, 
felonious  or  otherwise,  sane  or  insane.*  In  one,*^  of  the 
two  leading  English  cases  it  is  "  shall  commit  suicide,"  while 
in  the  other  ®  it  is  "  should  die  by  his  own  hands."  The 
meaning  of  these  phrases  is  the  same.  Willard,  J.,  remarks,* 
that  of  the  forms  of  the  proviso  used  by  seventeen  London 
Life  Insurance  Companies  given  in  a  note  to  Borradaile  v. 
Hunter,^^  in  eight  the  exception  is  of  a  death  by  suicide,  in 
nine  death  by  the  insured's  own  hands,  while  in  two  others 
it  is  "  death  by  suicide  not  felo  de  «^,"  and  in  two  more, 
"  death  by  his  own  hands  not  felo  de  se^  The  Supreme 
Court  of  Massachusetts  holds  that  there  is  no  substantial 
diflference  of  signification  in  the  phrases  "  shall  die  by  his  own 
hand,"  "  shall  commit  suicide,"  and  "  shall  die  by  suicide,"^^ 
while  the  Supreme  Court  of  the  United  States  say,^*  "  Nor 
do  we  see  any  difference  for  this  purpose  in  the  meaning  of 

'  Eaatabrook  v.  Union  Mat  L.  Ins.  Co.  64  Me.  224 ;  Dean  y.  Am.  Mut  L.  Ins.  Co.  4 
Allen,  96 ;  Breasted  v.  Fanners'  Loan  <k  Trust  Co.  4  Hillp  73 ;  s.  c.  on  appeal,  4  Seld. 
299;  Hartman  y.  Keystone  Ins.  Co.  21  Penn.  466;  Kimick  v.  Mat.  Ben.  L.  Ins.  Co.  U.  S. 
Circuit  Coart,  West.  Dist  of  Penn.  8  Brewster,  602;  s.  c.  Pliila.  Am.  Law  Reg.  Feb. 
1871 ;  St.  Louis  Mat  L.  Ina  Co.  y.  Graves,  6  Bush.  268;  Isvtt  v.  Am.  L.  Ins.  Co.  1  Ins. 
Law  Jour.  716;  Van  Zandty.  Mut.  Ben.  L.  Ins.  Co.  8  Ids.  Law  Jour.  208;  McClure  v. 
Mut  L.  Ins.  Co.  76.  221 ;  Moore  v.  Conn.  Mut.  L.  Ins.  Co.  76.  444 ;  Fowler  v.  Mut.  L. 
Ins.  Co.  4  Lans.  202. 

•  Cooper  V.  Mass.  Mut  L.  Ins.  Co.  102  Mass.  227 ;  Coverstone  v.  Conn.  Mut  L.  Ins. 
Co.  8  Ins.  Law  Joar.  1 1 8. 

■  Follmar  v.  Germania  L.  Ins.  Co.  M8S.  Superior  Ct.  of  Baltimore. 

•  Malory  y.  Traveler's  Ins.  Co,  2  Ins.  Law  Jour.  889. 

•  De  Gor^oza  v.  Knickerbocker  L.  Ins.  Co.  8  Alb.  Law  Jour.  10. 

•  Pierce  v.  Travelers'  Ins.  Co.  8  Ins.  Law  Jour.  422. 

^  Clift  V.  Scbwabe,  2  C.  <fe  E.  134 ;  s.  o.  8  M.  G.  <fe  S.  486. 
"  Borradaile  v.  Hunter,  6  M.  <fc  G.  639. 

•  Breasted  v.  Farmers'  Loan  ^  Trust  Co.  4  Seld.  299 ;  to  same  effect,  Eastabrook  v. 
Union  Mut  L.  Ins.  Co.  64  Me.  224 ;  Cooper  v.  Mass.  Mut  L.  Ina  Co.  102  Mass.  227. 

'*  6  M.  A  G.  648.  "  Cooper  v.  Mass.  Mut  L.  Ins.  Co.  102  Mass.  227. 

^  Life  Ins.  Co.  v.  Terry,  16  Wall.  680,  691 ;  to  same  effect,  Moore  v.  Conn.  Mut  L. 
Ins.  Co.  U.  S.  C.  C.  E.  D.  of  Micb.  8  Ins.  Law  Jour.  444. 
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the  expressions,  commit  suicide,  take  his  own  life,  or  die  hy 
his  own  hands." 

■ 

§  229.  Different  Tlews  as  to  Meaning  of  the  Phrases.— The 

question  upon  which  the  Courts  have  differed  jis,  as  to  the 
meaning  of  these  phrases.   They  all  agree  that  such  a  proviso 
does  not  make  death  by  accident,  though  literally  a  death 
"by  his  own  hands,"  work  a  forfeiture  of  the  policy,  and 
therefore,  if  a  man  takes  poison,  not  knowing  it  to  be  such, 
or  shoots  himself  with  a  pistol  which  he  supposed  not  to  be 
loaded,  the  policy,  is  not  forfeited,  and  the  company  remain 
liable.^     But  when  it  comes  to  the  effect  of  the  mental  con- 
dition of  the  insured  at  the  time  he  commits  the  act  of  self- 
destruction,  the  courts  have,  as  already  stated,  arrived  at 
diametrically  opposite  conclusions,  and  each  side  supports  its 
views  with   strong,   if  not  wholly  convincing,   arguments. 
"  There  is  a  conflict  in  the  authorities  which  cannot  be  recon- 
ciled." *    In  this  country,  the  courts  of  Massachusetts  have 
decided  the  leading  case  upon  one  side  of  the  'question,  and 
have  substantially  held^  that  where  the  insured  kills  him- 
self, intending  self-destruction,  and  having  at  the  time  suffi- 
cient capacity  to  understand  the  nature  of  the  act  which  he 
is  about  to  commit,  and  the  consequences  which  would  result 
from  it,  the  company  is  not  liable,  though  the  insured  was  at 
the  time  under  an  insane  delusion  which  rendered  him  mor- 
ally and  legally  irresponsible,  incapable  of  distinguishing  be- 
tween right  and  wrong,  and  which,  by  disturbing  his  judg- 
ment, impelled  him  to  commit  the  act*    The  opinion  of  the 
Massachusetts  court  is  sustained  by  the  Circuit  Judges  of  the 
United  States  for  the  Circuits,*^  and  by  two  of  the  judges  of 
the  Court  of  Appeals  of  Kentucky.*    On  the  other  hand,  the 
court  of  last  resort  in  New  York,  in  a  case  which  was  twdce 


*  Borradaile  v.  Hunter,  6  M.  <&  G.  689 ;  Breasted  v.  Farmers'  Loan  <&  Trust  Co.  4 
Seld.  299 ;  Eastabrook  v.  Unloa  Mut.  L.  In&  Co.  54  Me.  224. 

*  Hunt,  J.,  in  Mut  L.  Ins.  Co.  v.  Terry,  16  Waa  680,  688. 
■  Dean  v.  Am.  Mut  L.  Ins.  Co.  4  Allen,  96. 

*  Gay  V.  Union  Mut  L.  Ins.  Co.  9  Blatch.  142. 

"  IJimick  V.  Mut.  Ben.  L.  Ins.  Co.  3  Brewster,  602;  a.  o.  Am.  Law  Register,  Feb.  1871. 
"  St  Louis  Mut  L.  Ins.  Co.  y.  Graves,  6  Bush.  268. 


§  229.]       DIFFERENT  VIEWS  AS  TO  MEANING  OF  PHRASES.  375 

before  it,  seemed  to  hold,  by  a  majority  vote,  that  self-de- 
struction while  insane,  by  a  person  who,  when  in  that  condi- 
tion, threw  himself  into  the  river  for  the  purpose  of  drowning 
himself,  not  being  mentally  capable  of  distinguishing  between 
right  and  wrong,  did  not  forfeit  the  policy.^  This  view  is 
apparently  sustained  by  the  courts  of  Maine,*  and  by  two  of 
the  judges  in  the  Kentucky  case  already  referred  to,  but 
the  Court  of  Appeals  in  New  York  has,  in  a  very  recent 
case,*  repudiated  the  doctrine  usually  supposed  to  be  held 
in  the  case  cited,  and  has  adopted  views  similar  to  those 
entertained  in  Massachusetts.  The  court  in  Maine  do 
not  seem  to  intend  to  dissent  from  the  doctiine  of  the 
Massachusetts  case  further  than  to  hold  that  it  has  no  appli- 
cation to  the  case  before  them,  so  that  it  may  be  said  that 
the  State  courts  are  now  substantially  agreed  in  favor  of  the 
view  entertained  in  Massachusetts,  while  the  United  States 
courts,  controlled  by  the  decision  in  Life  Insurance  Co.  v. 
Terry,*  take  the  contrary  view. 

The  English  courts  hold,  that  if  a  man  voluntarily  commits 
self-destruction,  knowing  at  the  time  that  such  will  be  the 
effect  of  the  act  he  does,  and  intending  to  do  it,  but  not  being 
capable  of  judging  between  right  and  wrong,  the  policy  is 
forfeited,^  which  is  substantially  the  Massachusetts  doctrine. 
This  is  the  view  which  is  not  only  supported  by  the  strongest 
arguments  but  is  now  sustained  by  the  decided  preponderance 
of  authority. 

Incidental  to  these  differences  of  opinion,  and  to  the  dis- 
cussions they  have  involved,  are  the  questions  whether  sui- 
cide by  itself  is  any  evidence  of  insanity,  and  what  the  pre- 
sumption is,  where  a  person  commits  suicide,  whether  it  is 
that  he  is  insane  or  not,  and  whether  the  fact  of  suicide  over- 
comes the  presumption  of  sanity. 

In  view  of  the  diversity  of  opinion  upon  this  subject,  it 


'  Breasted  y.  Fanners'  Loan  A  Trust  Co.  4  Hill,  73 ;  a.  c.  on  appeal,  4  Seld.  299. 

*  Eastabrook  y.  Union  Mat.  L.  Ids.  Co.  64  Me.  224. 

'  Van  Zandt  v.  Mat.  Ben.  L.  Ins.  Co.  8  Ins.  Law  Joar.  208. 

'  15  Wall.  580.  *  Borradaile  y.  Hunter,  5  M.  <&  G.  689. 
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seems  proper  to  state,  in  the  language  of  the  courts,  the 
views  expressed  by  them. 

§  230.  The  English  Doctrine.— The  leading  English  case, 
as  well  as  the  earliest  case  reported,  is  that  of  Borradaile  v. 
Hunter,^  which  arose  in  1842,  and  in  which  the  policy  pro- 
vided that  if  "  the  assured  should  die  by  his  own  hands  or 
by  the  hands  of  justice,  or  in  consequence  of  a  duel,"  it  should 
be  void.  The  insured  threw  himself  into  the  Thames  and 
was  drowned,  and  the  jury  found  that  he  "  voluntaiily  threw 
himself  into  the  river,  knowing  at  the  time  that  he  should 
thereby  destroy  his  life,  and  intending  thereby  to  do  so,  but 
that  at  the  time  of  committing  the  act  he  was  not  capable  of 
judging  between  right  and  wrong."  It  was  held  by  Justices 
Maule,  Erskine  and  Coltman,  that  the  policy  was  avoided, 
as  the  proviso  included  all  acts  of  self-destruction,  and  was 
not  limited  to  acts  of  felonious  suicide.  Tindal,  C.  J.,  dis- 
sented. In  delivering  their  opinions,  the  judges  expressed 
themselves  as  follows :  Maule,  J..  "  The  words  in  question  in 
their  largest  ordinary  sense  comprehend  all  cases  of  self-de- 
struction, *  *  but,  as  it  is  admitted  that  in  their  largest 
sense  they  comprehend  many  cases  not  within  their  meaning, 
as  used  on  the  present  occasion,  it  is  to  be  considered  whether 
the  case  of  the  testator  falls  within  the  object  for  which  they 
are  used  in  this  policy.  A  policy  by  which  the  sum  insured 
is  payable  on  the  death  of  the  assured  in  all  events,  gives 
him  a  pecuniary  interest  that  he  should  die  immediately, 
rather  than  at  a  future  time,  to  the  extent  of  the  excess  of 
the  value  of  a  present  payment  over  a  deferred  one,  and  offers 
therefore  a  temptation  to  self-destruction  to  this  extent.  To 
protect  the  insurers  against  the  increase  of  risk  arising  out  of 
this  temptation  is  the  object  for  which  the  condition  in  ques- 
tion is  inserted.  It  ought,  therefore,  to  be  so  construed  as  to 
include  those  cases  of  self-destruction  in  which,  but  for  the 
condition,  the  act  might  have  been  committed,  in  order  to  ac- 
celerate the  claim  on  the  policy,  and  to  exclude  those  in  which 

'  6  M.  A  G.  689 ;  8.  o.  5  Scott,  N.  R.  418 ;    1  Jur.  448 ;    12  L.  J.  C.  P.  225. 
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the  circumstances,  supposing  the  policy  to  have  been  uncon- 
ditional, would  show  that  the  act  could  not  have  been  com- 
mitted with  a  view  to  pecuniary  interest.  This  principle  of 
construction  requires  and  accounts  for  the  exclusion  from  the 
operation  of  the  condition  of  those  cases  falling  within  the 
general  sense  of  its  words  to  which  it  is  admitted  not  to  ap- 
ply— such  as  those  of  accident  and  deliriuuL  To  apply  it  to 
the  present  case:  it  appears  by  the  finding  of  the  jury,  that 
the  testator  voluntarily  threw  himself  into  the  water,  intend- 
ing to  destroy  his  life,  but  that  at  the  time  he  did  so  he  was 
not  capable  of  judging  between  right  and  wrong ;  and,  as  a 
man  who  drowns  himself  voluntarily  may  do  it  to  found  a 
claim  on  a  policy,  though  he  may  not  think  it  a  wrong  to  do 
so,  or  though  his  mind  may  be  so  diseased  that  he  does  not 
know  right  from  wrong — which,  as  I  understand  the  finding 
of  the  jury,  was  the  case  with  the  testator — ^it  seems  to  me 
that  the  object  of  the  condition  would  not  be  effected,  unless 
it  comprehended  such  a  case  of  self-destruction." 

Erskine,  J.,  before  whom  the  case  was  originally  tried, 
said :  "  I  thought,  that,  as  the  words  of  the  proviso,  according 
to  their  ordinary  acceptation,  were  large  enough  to  include  all 
intentional  acts  of  self-destruction,  whether  criminal  or  not, 
if  the  deceased  was  laboring  under  no  delusion  as  to  the  phys- 
ical consequences  of  the  act  he  was  committing — if  he  knew 
that  it  was  water  into  which  he  was  about  to  throw  himself,  and 
that  the  consequence  of  his  leaping  from  the  bridge  would  be 
his  death — and  if  he  voluntarily  threw  himself  from  the  bridge 
into  the  river,  intending  by  so  doing  to  drown  himself — the 
question,  whether  he  had  been  thereby  guilty  of  a  crime,  as 
felo  de  5^,  or  whether,  if  he  had  at  that  time  destroyed  the  life 
of  another  instead  of  his  own,  he  was  in  a  state  of  mind 
to  be  morally  and  legally  responsible  for  his  acts,  was  irrel- 
evant to  the  question  before  the  jury — ^that  the  state  of  the 
mind  of  the  assured  was  only  material  for  the  purpose  of  as- 
certaining whether  the  act  of  self-destruction  was  a  voluntary 
and  wilfiil  act,  for  the  purpose  of  destroying  his  life.  *  *  * 
Looking  simply  at  that  branch  of  the  proviso  upon  which 
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the  issue  was  raised,  it  seems  to  me  that  the  only  qualifica- 
tion that  a  liberal  interpretation  of  the  words,  with  reference 
to  the  nature  of  the  contract,  requires,  is,  that  the  act  of  self- 
destruction  should  be  the  voluntary  and  wilful  act  of  a  man, 
having  at  the  time  sufficient  powers  of  mind  and  reason  to 
understand  the  physical  nature  and  consequences  of  such  act, 
and  having  at  the  time  a  purpose  and  intention  to  cause  his 
own  death  by  that  act ;  and  that  the  question  whether  at  the 
time  he  was  capable  of  understanding  and  appreciating  the 
moral  nature  and  quality  of  his  purpose,  is  not  relevant  to  the 
inquiry,  further  than,  as  it  might  help  to  illustrate  the  extent 
of  his  capacity  to  understand  the  physical  character  of  the 
act  itself  It  has  been  argued,  on  the  part  of  the  plaintiff, 
that,  as  the  very  object  of  a  life  insurance  is,  to  secure  a  pro- 
vision for  a  surviving  family  against  the  fatal  consequences 
of  disease  in  the  assured,  if  the  act  occasioning  the  death  can 
be  traced  as  the  result  of  a  diseased  mind,  the  case  comes 
within  the  main  scope  and  object  of  the  contract  of  insurance. 
This  argument  would  have  been  unanswerable  if  the  policy 
had  been  wholly  silent  on  the  subject,  *  *  or  if  the  proviso 
had  been  couched  in  terms  pointed  only  to  acts  resulting  from 
a  criminal  intention ;  but  the  very  object  of  a  proviso  like 
the  present  is  to  take  out  of  the  operation  of  the  general 
terms  of  the  policy  death  resulting  from  causes  which  would 
otherwise  fall  within  the  general  scope  o5  the  contract,  though 
it  ex  abundanti  cautela^  also  includes  cases  which  the  law  it- 
self would  except,  as  those  of  criminal  suicide  and  death  by 
sentence  of  the  law  or  duelling.  *  *  It  appears,  indeed,  to  me 
that  the  fair  inference  to  be  drawn  from  the  nature  of  the 
contract  would  be  that  the  parties  intended  to  include  all 
wilful  acts  of  self-destruction,  whatever  might  be  the  general 
responsibility  of.  the  assured  at  the  time,  for  although  the 
probable  results  of  disease  producing  death  by  physical  means 
may  be  the  fair  subjects  of  calculation,  the  consequence  of 
mental  disorder,  whether  produced  by  bodily  disease,  by  ex- 
ternal circumstances  or  by  corrupted  principle,  are  equally 
beyond  the  reach  of  any  reasonable  estimate.  *  *  It  is  well 


§  230.]  DEATH  BY  HIS  OWN  HANDS.  379 

known  that  the  conduct  of  insane  patients  is  in  some  degree 
under  the  control  of  their  hopes  and  fears,  and  that  especially 
their  affection  for  others  often  exercises  a  sway  over  their 
minds  when  fear  of  death  or  personal  suffering  might  have 
no  influence,  and  insurers  might  well  desire  not  to  put 
this  restraint  upon  the  mind  and  conduct  of  the  assured,  nor 
to  release  from  all  pecuniary  interest  in  the  life  of  the  assured 
those  on  whose  watchfulness  its  preservation  might  depend. 
When  I  find  the  terms  *  shall  commit  suicide,'  that  have 
been  popularly  understood  and  judicially  considered  as  im- 
porting a  criminal  act  of  self-destruction,  exchanged  for  terms 
not  hitherto  so  construed,  it  may,  I  think,  be  fairly  inferred 
that  the  terms  adopted  were  intended  to  embrace  all  cases 
of  intentional  self-destruction,  unless  it  can  be  collected  from 
thfe  immediate  context  that  the  parties  used  them  in  a  more 
limited  sense." 

Coltman,  J.,  says :  "  The  directors  of  this  insurance  com- 
pany, as  practical  men,  must  be  well  aware  that,  if  it  is  to  be 
made  a  question  beforea  jury  between  them  and  a  plaintiff 
in  the  situation  of  this  plaintiff,  whether  the  party  insured 
was  of  sane  mind  at  the  time  of  his  decease,  their  chance  of 
obtaining  a  verdict  would  be  but  small.  The  act  of  self- 
destruction  would  of  itself  be  considered  as  a  proof  of  in- 
sanity, and  compassion  for  a  distressed  family  struggling  with 
a  large  and  wealthy  body,  *would  in  most  cases  prevent  any 
calm  appreciation  of  the  evidence.  1  cannot,  therefore,  think 
that  it  was  the  intention  of  the  office  in  framing  this  excep- 
tion to  subject  themselves  to  liability  in  any  case  of  volun- 
tary self  destruction.  It  may  be  said  that  it  was  incumbent 
on  the  directors  of  this  company  to  express  themselves  in  clear 
and  unequivocal  terms.  I  agree  that  this  is  so ;  but  it  ap- 
pears to  me  that  the  words,  as  they  stand  in  the  policy,  are  of 
themselves  plain  and  explicit,  and  that,  when  words  are  plain, 
it  then  becomes  the  duty  of  the  person  who  seeks  to  depart 
from  the  literal  terms  made  use  of,  and  to  introduce  a  limita- 
tion which  the  words  themselves  do  not  import,  to  show 
some  clear  grounds  on  which  he  is  entitled  to  introduce  it. 
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It  was  further  urged  on  behalf  of  the  plaintiff,  that,  at  any 
rate,  to  bring  a  case  within  the  meaning  of  the  exception, 
there  must  be  an  intention  in  the  party  to  die  by  his  own 
hands ;  and  it  was  urged  that  an  insane  person  could  not  be 
considered  as  having  any  intention;  that  by  an  intention 
was  meant  a  controllable  intention ;  that  it  was  like  the  case 
of  a  man  who  should  find  himself  suddenly  on  the  brink  of 
a  precipice  and  irresistibly  impelled  to  throw  himself  down 
it.  But  the  fact  in  this  case  does  not  bear  out  the  argument ; 
there  is  no  ground  for  saying  that  Mr.  Borradaile  acted  un- 
der any  such  uncontrollable  impulse;  on  the  contrary,  the 
jury  liave  found  that  he  did  the  act  voluntarily,  which  im- 
plies that  he  had  power  to  do  the  act  or  to  abstain  from  it." 
Tindal,  C.  J.,  in  his  dissenting  opinion,  says :  "  I  therefore 
found  the  opinion  at  which  I  have  arrived  in  this  case  upon 
the  consideration  that  the  insurers  intended  by  the  proviso 
to  confine  their  exemption  from  liability  to  the  case  of  felo- 
nious suicide  ojily ;  that,  if  they  intended  the  exception  to  ex- 
tend both  to  the  case  of  felonious  self-destruction  and  self- 
destruction  not  felonious,  they  ought  so  to  have  expressed  it 
clearly  in  the  policy,  and  that,  at  all  events,  if  they  have  left 
it  doubtful  on  the  face  of  the  policy  whether  it  is  so  confined 
or  not,  that  doubt  ought,  in  my  opinion,  to  be  determined 
against  them ;  for  it  is  incumbent  on  them  to  bring  them- 
selves within  the  exception,  and,  if  their  meaning  remains  in 
doubt,  they  have  failed  so  to  do."  ^ 

§  231.  In  the  subsequent  case  of  Clift  v.  Schwabe,^  the 
policy  provided  that  it  should  be  void  if  the  person  "  should 
commit  suicide,  or  die  by  duelling,  or  the  hands  of  justice." 
He  died  in  consequence  of  having  voluntarily  taken  sul- 
phuric acid,  but  under  circumstances  tending  to  show  that  he 
was,  at  the  time,  of  unsound  mind.     The  company  having 


'  In  the  arguments  of  counsel  and  in  a  note  to  this  case  imperfect  reports  are  given 
of  several  prior  decisions.  Taylor  (Med.  Jur.  755)  gives  in  detail  the  facts  in  one  of 
them,  Kinnear  v.  Rock  Ins.  Co.  ho  having  been  a  i^itness.  He  also  mentions  (p.  761)  a 
Scotch  case. 

»  S  M.  G.  A  S.  437 ;  s.  c.  17  L.  J.  C.  P.  2;  2  C.  A  K.  134. 
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pleaded  that  tbe  insured  did  commit  suicide,  the  judge,  at  the 
trial,  instructed  the  jury,  that  to  maintain  their  defence,  the 
jury  must  be  satisfied  that  the  insured  died  by  his  own  vol- 
untary act,  being  then  able  to  distinguish  between  right  and 
wrong,  and  to  appreciate  the  nature  and  quality  of  the  act  he 
was  doing,  so  as  to  be  a  responsible  moral  agent ;  that  the 
burden  of  proof  as  to  his  dying  by  his  own  voluntaiy  act, 
was  on  the  defendant,  but  that  that  being  established,  the 
jury  must  assume  that  he  was  of  sane  mind,  and  a  responsi- 
ble moral  agent,  unless  the  contrary  should  appear  in  evi- 
dence. The  jury  having  found  a  verdict  against  the  company, 
the  case  was  brought  to  the  Exchequer  Chamber  on  a  bill  of 
exceptions,  where  it  was  heard  by  a  court  composed  of  Pol- 
lock, Parke,  Alderson,  Patteson,  Rolfe,  Wightman  and  Cole- 
ridge, of  whom  Pollock  and  Wightman  dissented  from  the 
decision  of  the  court,  which  was,  as  briefly  stated  by  Baron 
Parke,  that  if  the  deceased  "  voluntarily  killed  himself,  it  was 
immaterial  whether  he  was  sane  or  not."  The  attempt  of 
counsel  for  the  plaintiff  was  to  distinguish  the  case  from  that 
of  Borradaile  v.  Hunter,  chiefly  by  claiming  that  the  words 
"  commit  suicide  "  implied  an  act  of  criminality,  which  it  had 
been  held  in  the  latter  case,  was  not  the  meaning  of  the  words 
"  die  by  his  own  hands."  In  giving  his  opinion,  Rolfe,  B., 
after  stating  the  instructions  given  by  the  judge  at  the  trial, 
says :  "  We  have,  therefore,  to  say,  whether  that  ruling  was 
right ;  and  this  depends  on  the  meaning  of  the  words  in  the 
policy,  *  shall  commit  suicide.'  If  they  mean,  ^  shall  destroy 
his  own  life  under  circumstances  which  will  make  him  fi^felo 
de  sej  then  the  ruling  was  right ;  if  they  mean  merely  *  shall 
intentionally  kill  himself,'  then  the  i-uling  was  wrong.  The 
word  '  suicide '  is  not,  as  it  appears  to  me,  a  word  of  art,  to 
which  any  legal  meaning  is  to  be  fixed  different  from  that 
which  it  is  popularly  understood  to  bear.  The  authorities 
referred  to  by  the  defendant  in  error,  as  showing  that  suicide 
means  the  felonious  taking  away  of  a  man's  own  life,  do  not 
all  bear  out  his  proposition.  Lord  Hale,  indeed,  in  the 
thirty-first  chapter  of  his  Pleas  of  the  Crown,  certainly  speaks 
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oifelo  de  se  and  suicide,  as  convertible  terms,  and  defines 
both  the  one  and  the  other  as  being,  where  a  man,  being  of 
the  age  of  discretion  and  combos  mentis^  voluntarily  kills 
himself.  But  it  appears  to  me  plain  from  the  whole  context 
of  the  passage  in  question,  that  Lord  Hale  did  not  understand 
that  he  was  giving  a  definition  of  the  term  suicide,  except  as 
it  was  often  used  to  mean  the  same  thing'  as  fdo  de  se; 
this  seems  manifest  from  the  fact,  that,  what  in  the  pas- 
sage in  question  he  calls  suicide,  he  a  few  lines  above  desig- 
nates as  Jiomicidium  sui  ipsius.  *  *  The  passage  to  which 
we  were  referred  in  Blackstone,*  seems  strongly  to  show  that 
suicide  does  not,  in  the  opinion  of  that  learned  judge,  neces- 
^sarily  include  the  notion  of  moral  responsibility.  The  learned 
commentator,  after  stating  that  the  party  who  destroys  him- 
self is  not  felo  de  se^  unless  he  was  in  his  senses,  adds  that 
coroners'  juries  are  apt  to  push  this  principle  too  far,  and  to 
hold  that  the  very  act  of  suicide  is  evidence  of  insanity.  It 
is  plain  that  the  word  suicide  is  there  used  as  designating 
the  mere  act  of  self-destruction ;  otherwise  the  passage  would 
be  insensible.  *  *  In  my  opinion,  every  act  .of  self-destruc- 
tion is,  in  common  language,  described  by  the  word  suicide, 
provided  it  be  the  intentional  act  of  a  party  knowing  the 
probable  consequence  of  what  he  is  about.  This  is,  I  think, 
the  ordinary  meaning  of  the  word;  and  I  see  nothing  in  the 
context  enabling  me  to  give  it  any  but  its  ordinary  significa- 
tion." 

Patteson,  J.,  says, "  The  sole  question  what  is  the  true  mean- 
ing of  the  words  ^  commit  suicide,'  in  the  policy  in  question  ? 
It  is  argued,  first,  that  these  words  have  a  technical  meaning, 
and  import  a  felony.  No  authority  is  cited  for  this  position ; 
no  case  in  which  the  finding  of  a  jury  that  A.  had  ^  commit- 
ted suicide,'  has  been  held  equivalent  to  a  finding  that  A. 
had  ^  murdered  himself,'  or  that  A.  was  *  a  felon  of  himself.' 
I  apprehend  that  the  word  *  murdravit^  was  as  necessary  in 
a  case  of  felo  de  se^  as  in  the  case  of  the  murder  of  another 
person ;  and      *      *      I  am  at  a  loss  to  know  what  gi'ound 

'  4  Com.  189. 
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there  is  for  saying  that  the  words  ^  commit  suicide '  have  any 
technical  meaning.  Ifc  is  argued,  secondly,  that  the  words  in 
their  ordinary  acceptation,  import  felony.  Now,  the  word 
*  suicide,'  literally  translated,  means  only  ^  killing  himself  or 
herself; '  the  circumstances  attending  the  act  manifestly  can- 
not affect  the  literal  meaning  of  the  word.  *  *  The  word 
^  commit '  is  said  always  to  be  used  in  a  bad  sense ;  be  it  so, 
but  how  does  that  prove  that  it  communicates  the  quality  of 
felonious  to  the  word  *  suicide?'  No  suicide  is  good  or 
meritorious ;  it  must  always  be  spoken  of  in  a  bad  sense, 
however  pitiable,  or,  one  may  hope,  excusable,  the  circum- 
stances of  it  may  be.'' 

Alderson,  B.,  says,  "  The  words  in  question  seem  to  me  in 
this  case  to  have  their  proper  construction,  when  taken  as 
including  all  cases  of  voluntary   self-destruction.     They  do 
not  apply  to  cases  in  which  the  will  is  not  exfei'cised  at  all ; 
as,  where  death  results  from  accident  or  delirium  ;  but  where 
the  self-destruction  is  voluntary,  although  the  will  may  be 
perverted-     It  seems  to  me,   therefore,  that  the  argument 
arising  out  of  the  peculiar  use  oif  the  word  *  suicide '  in  this 
contract,  is  fallacious ;  and  that  the  word  is  often  used  in  its 
most  extended  sense.     *     *    The  word  *  suicide '  has  often, 
in  its  ordinary  acceptation  in  the  English  language,  that  en- 
larged sense ;  and  it  is  not,  therefore,  to  be  confined  to  cases 
of  criminal  intention  alone.     Then,  reliance  is  placed  upon 
the  words  in  the  company  of  which  the  word  *  suicide '  is 
found  in  the  policy — *  death  by  duelling,  or  by  the  hands  of 
justice.'    I  doubt,  however,  whether  that  argument  carries  the 
case  much  further.     Suppose  a  person  insured  were  to  die  in 
a  duel.     I  do  not  conceive  it  would  be  competent  to  his 
representatives  to  say  that  he  was  insane  at  the  time.     Cases 
may  easily  be  suggested,  in  which  a  duel  might  be  fatal,  and 
yet  not  felonious ;  such  as  a  duel  in  the  course  of  war,  or 
the  like." 

Parke,  B.,  after  referring  to  various  definitions  of  suicide, 
says,  "  The  case  turns  on  the  meaning  of  the  vernacular  lan- 
guage which  we  now  use,  and  I  must  own  that  I  feel  no 
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doxibt  as  to  the  import  of  the  expression  ^  commit  suicide.' 
In  ordinary  parlance,  every  one  would  so  speak  of  one,  who 
had  purposely  killed  himself,  whether  from  toediuTn  of  life, 
or  transport  of  grief,  or  in  a  fit  of  temporary  insanity.  To 
die  by  his  own  hands,  or  to  conmiit  suicide,  seems  to  me  to  he 
all  one,  and  to  apply  to  all  cases  of  voluntary  self-homicide." 
The  dissenting  judges  place  their  judgment  exclusively 
on  their  opinion  that  the  words  "  commit  suicide  "  imply  a 
felonious  act.  Pollock,  B.,  examines  the  phrase  historically, 
but  he  also  introduces  some  valuable  remarks  upon  the 
general  equity  of  the  case.  He  says,  "  A  man  anxious  to 
provide  for  his  family  would,  among  other  possible  calamities 
of  life  that  might  terminate  it,  anticipate  madness  as  one ; 
and  whether  it  prostrated  his  intellect  altogether,  or  pro- 
duced delirium,  or  destroyed  only  a  part  of  his  faculti^ 
would  make  n&  difference."  ^ 

§  232.  The  only  other  English  cases  where  the  mental 
condition  seems  to  have  been  directly  in  point  are  Dormay  v. 
Borradaile*  and  Stormont  v.  Waterloo  Life  and  Casualty 
Assurance  Co.^  The  former  was  a  case  arising  out  of  the  same 
death  as  in  Borradaile  v.  Hunter,  the  action  being  brought 
to  recover  damages  on  the  ground  that  the  act  of  self  destruc- 
tion was  a  violation  of  a  covenant  in  a  marriage  settlement 
to  keep  the  policy  on  foot.  The  court  held  that  it  was  not 
such  a  violation.  The  latter  case  is  in  a  report  of  a  trial  at 
nisi  priu8y  where  the  court  instructed  the  jury  that,  to  sustain 
the  plea,  they  must  find  it  a  voluntary  act,  that  the  question 


'  It  is  stated  in  a  note  to  Dormay  y.  Borradaile,  that  the  propriety  of  the  decision  in 
this  case  is  understood  to  have  been  doubted  by  other  judges. 

Bunyon  remarks,  p.  77,  that  while  Pollock,  0.  B.,  nnd  Wightman,  J.,  dissented  in 
Ciift  v.  Schwabe,  in  banc,  Cresswell,  J.,  did  the  same  in  the  court  below,  and  it  may  be 
inferred  from  their  remarks  in  Borradaile  y.  Hunter  that  Tindal,  C.  J.,  and  Erskine,  J., 
would  have  joined  in  the  dissent  if  they  had  sat  in  the  case.  Besides  them,  Alexander, 
C.  B.,  and  Lord  Tenterden,  C.  J.,  appear  from  their  niti  priUt  decisions  in  the  unreported 
cases  cited  in  the  notes  to  the  last  named  case  to  liave  taken  views  similar  to  those  held 
by  the  dissenting  judges,  while  Lord  St.  Leonards,  in  his  Law  of  Property  (p.  73.),  after 
referring  to  the  decision,  adds,  "sed  qwxre  f** 

»  6  M.  G.  A.  S.  380.  M  F.  &  F.  22. 
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for  them  was,   Did  he  Imow  that  he  was  throwing  himself 
out  the  window  ? 

§    233.    The  Eule  In  New  York, — ^The   earliest  American 
case  is  that  of  Breasted  v.  Farmers'  Loan  &l  Trust  Co.,  first 
decided  by  the  Supreme  Court  of  New  York  upon  demurrer 
in  January,  1843,*  and,  again  decided  on  appeal,  after  a  trial 
and  verdict  against  the  company,  in  June,  1853.*    The  policy 
contained  a  condition  that  it  should  be  void  in  case  the  as- 
sured should  "  die  upon  the  seas,  or  by  his  own  hand,  or  in 
consequence  of  a  duel,  or  by  the  hands  of  justice."    The  de- 
fendants pleaded  tliat  the   assured  committed  suicide  by 
drowning  himself  in  the  Hudson  River,  and  so  (lied  by  his 
own  hand.     Replication  that  he  was  insane  at  the  time ;    io 
which  the  defendants  demurred.     Nelson,  C.  J.,  in  delivering 
the  opinion  says :  "  Self-destruction  by  a  fellow-being  bereft 
of  reason  can  with  no  more  propriety  be  ascribed  to  the  act 
of  his  own  hand^  than  to  the  deadly  instrument  that  may 
have  been  used  for  the  purpose.     The  drowning  of  Comfort 
was  no  more  Tiia  act^  in  the  sense  of  the  law,  than  if  he  had 
been  impelled  by  irresistible  physical  power ;    nor  is  there 
any  greater  reason  for  exempting  the  company  from  the  risk 
assumed  in  the  policy,  than  if  his  death  had  been  occasioned 
by  such  means.     Construing  these  words,  therefore,  according 
to  their  true,  and,  as  I  apprehend,  universally  received  mean- 
ing among  insurance  offices,  there  can  be  no  doubt  that  the 
termination  of  Comfort's  life  was  not  within  the  saving  clause 
of  the  policy.     Suicide  involves  the  deliberate  termination 
of  one's  existence  while  in  the  possession  and  enjoyment  of 
his  mental  faculties.     Self-slaughter  by  an  insane  man  or  a 
lunatic  is  not  an  act  of  suicide  within  the  meaning  of  the 
law."     The  cause  was  subsequently  tried  by  referees  upon 
the  general  issue  contained  in  the  pleadings,  and  they  re- 
ported in  favor  of  the  plaintiffs.     They  also  reported  specially, 
"  That  the  assured,  *    *    threw  himself  into  Hudson  River 
from  the  steamboat  Erie,  while  insane,  for  the  purpose  of 


4  HiU  73.  *  4  Seld.  299. 
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drowning  himself,  not  being  mentally  capable  at  the  time  of 
distinguishing  between  right  and  wrong."  Judgment  was 
entered  on  the  report,  and  the  defendants  appealed.  Willard, 
J.,  in  the  prevailing  opinion,  which  was  concurred  in  by  four 
other  judges,  says :  *  "It  is  material  to  determine,  in  the  first 
place,  what  is  meant  by  the  term,  death  by  his  own  hand, 
which  is  to  avoid  the  policy.  K  the  words  are  construed 
according  to  the  letter,  an  accidental  death  occasioned  by  the 
instrumentality  of  the  hand  of  the  insured  would  fall  within 
the  exception."  They  rely  in  a  measure  upon  the  context, 
urging  that  the  provisions  in  the  same  sentence  ajs  to  death 
by  the  hands  of  justice,  by  duelling  and  in  the  known  violation 
of  law,  all  apply  to  a  criminal  act,  and  therefore  infer  that 
"  death  by  his  own  hand,"  means  a  criminal  act  of  self-destruc- 
tion. But  in  the  recent  case  of  Van  Zandt  v.  Mutual  Benefit 
Life  Insurance  Co.,*  the  court  say :  "  He  does  not  place  the 
decision  on  that  ground,  nor  could  it  well  stand  there  if  the 
language  of  the  policy  in  that  case  was  the  same  as  in  the 
present,  because  in  this  policy  the  provisions  in  conjunction 
with  which  the  words  are  used,  relate  as  well  to  acts  not 
criminal  as  to  criminal  acts';  the  same  sentence  embracing  the 
visiting  of  prohibited  territories,  engaging  in  service  upon 
the  seas,  or  in  military  service,  death  from  intemperance,  &c. 
The  maxim  noscitur  a  sociis  cannot,  therefore,  afford  a  reliable 
rule  of  interpretation." 

They  also  urge  that  the  words  are  to  be  taken  most 
strongly  against  the  insurer,  it  being  admitted  that  the  literal 
meaning  was  not  the  correct  one,  and  that  therefore  some 
rule  of  interpretation  must  be  applied.  They  then  con- 
tinue :  "  It  was  insisted  that  the  expression  mnst  be  taken  to 
mean  a  death  by  his  own  act.  It  seems  to  me  that  this  is  a 
yielding  of  the  whole  question.  An  insane  man,  incapable 
of  discerning  between  right  and  wrong,  can  form  no  inten- 
tion. His  acts  are  not  the  result  of  thought  or  reason,  and 
no  more  the  subject  of  punishment  than  those  which  are  pro- 

>  4  Seld.  299. 

*  3  Int.  Law  Jonr.  208,  referriog  to  opinion  of  Grorer,  J.,  in  Bradley  y.  Mnt  Bod.  L. 
InB.  Co.  46  N.  Y.  434. 
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duced  by  accident.  The  acts  of  a  madman  which  are  th?  off- 
spring of  the  disease,  subject  him  to  no  criminal  responsibil- 
ity. ,  If  the  insured,  while  engaged  in  his  trade  as  a  house 
joiner,  had  accidentally  fallen  through  an  opening  in  the 
chamber  of  a  house  he  was  constructing,  and  lost  his  life,  the 
argument  concedes  that  the  insurer  would  have  been  liable. 
The  reason  is,  that  the  mind  did  not  concur  with  the  act. 
How  can  this  differ  in  principle  from  a  death  in  a  fit  of  in- 
sanity, when  the  party  had  no  mind  to  concur  in  or  oppose 
the  act  ?  It  must  occur  to  every  prudent  man,  seeking  to 
make  provision  for  his  family  by  an  insurance  on  his  life, 
that  insanity  is  one  of  the  diseases  which  may  terminate  his 
being.  It  is  said  the  defendants  did  not  insure  the  continu- 
ance of  the  intestate's  reason.  Nor  did  they  in  terms  insure 
him  against  the  small-pox  or  scarlet  fever,  but  had  he  died  of 
either  disease  no  doubt  the  defendants  would  have  been 
liable.  They  insured  the  continuance  of  his  life.  What  dif- 
ference can  it  make  to  them  or  to  him,  whether  it  is  termi- 
nated by  the  ordinary  course  of  a  disease  in  his  bed,  or  whether 
in  a  fit  of  delirium  he  ends  it  himself.  In  each  case  the  death 
is  occasioned  by  means  within  the  meaning  of  the  policy,  if 
the  exception  contemplates,  as  I  think  it  does,  the  destruc- 
tion of  life  by  the  intestate  while  a  rational  agent,  responsible 
for  his  acts.  *  *  It  is  urged  that  because  a  person  non 
compos  mentis  is  liable  civiliter  for  torts  committed  while  in 
a  state  of  insanity,  therefore  insanity  has  no  effect  to  qualify 
this  exception  in  the  policy.  That  conclusion  is  not  a  legit- 
imate deduction  from  the  premises.  A  rational  man  is 
liable  civiliter  for  an  injury  occasioned  by  an  accident,  unless 
it  be  an  inevitable  one,  an^  yet  no  one  pretends  that  the  in- 
surer is  not  liable  for  a  death  by  accident,  whether  inevitable 
or  not.  Indeed,  the  liability  for  death  by  accident  was  con- 
ceded on  the  argument.  A  death  by  accident,  and  a  death 
by  the  party's  own  hand  when  deprived  of  reason,  stand  *on 
principle  in  the  same  category.  In  both  cases  the  act  is  done 
without  a  controlling:  mind.  If  the  insurer  is  liable  in  the 
one  case,  he  should  be  in  the  other.     K  the  insured  was  com- 
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pelled  by  duress  to  take  his  own  life,  it  will  hardly  be  con- 
tended that  the  insurer  could  avoid  payment.  Li  what  con- 
sists the  diflference  between  the  duress  of  man  and  the  duress 
of  Heaven  ?  *  *  But  it  is  urged  that  this  is  a  civil  action, 
and  the  contract  of  insurance  a  civil  contract.  Be  it  so.  A 
person  so  destitute  of  reason  as  not  to  know  the  consequences 
of  his  acts  can  make  no  valid  contract.  Whether  the  incom- 
petency be  the  result  of  disease  or  of  intoxication,  his  con- 
tracts made  while  in  that  condition  are  void.  If  the  party 
could  do  no  act  to  bind  himself,  he  certainly  could  do  none 
to  discharge  the  insurer.  If  he  could  not  make  a  bond,  he 
could  not  make  a  release.  If  he  could  not  make  a  will,  he 
could  not  revoke  one.  The  liability  of  a  lunatic  for  neces- 
saries rests  upon  the  ground  that  the  law  will  raise  a  contract 
by  implication  on  the  part  of  the  lunatic  in  favor  of  the 
party  who  has  supplied  them  in  good  faith,  and  therefore 
does  not  affect  the  present  question.  The  cases  on  this  head 
are  analogous  to  that  of  an  infant.  *  *  The  law  to  prevent 
a  failure  of  justice  will  imply  a  promise  by  a  party  incapable 
of  making  a  contract ;  but  it  will  never  imply  that  a  party 
incapable  of  distinguishing  between  right  and  wrong  was 
guilty  of  a  fraud.  *  *  The  referees  in  the  present  case 
have  not  found  that  the  intestate  acted  voluntainly^  or  that 
he  hnew  the  consequence  of  his  act.  They  merely  find  that 
while  insane,  for  the  purpose  of  drowning  himself,  he  threw 
himself  into  the  river,  not  being  mentally  capable  of  distin- 
guishing between  right  and  wrong.  If  Borradaile  v.  Hunter^ 
be  an  authority  which  we  ought  to  follow,  it  differs  so  much 
from  the  case  before  us,  that  we  are  at  liberty  to  decide  it 
upon  principle.  *  *  The  case  of  Clift  v.  Sctwabe  ^  is  open 
to  the  same  remark  as  Borradaile  v.  Hunter,  supra.  It  turned 
upon  the  assumed  fact  that  the  act  of  suicide  was  vohott/iry, 
a  fact  not  found  by  the  referees  in  this  case."  From  this 
opinion  Gardner,  J.,  dissented,  and  gave  an  opinion,  con- 
curred in  by  two  of  his  associates,  which  turns  chiefly  upon 

'  6  M.  A  G.  689.  »  2  C.  A  K.  134 ;  fl.  o.  3  M.  G.  <k  S.  43V ;  17  L.  J.  C.  P.  2. 
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a  different  construction  placed  upon  the  meaning  of  tlie 
finding.  It  is  remarked  in  the  case  already  referred  to/  that 
"  there  was  no  finding  that  the  act  was  voluntary  or  wilful. 
Such  a  finding  would  have  established  that  the  man  was  not 
deprived  of  his  power  of  will,  and  that  he  could  have  re- 
strained himself  from  the  commission  of  the  act,  and  would 
have  negatived  any  insane  impulse  which  he  could  not  resist," 
and  that  in  view  of  the  well  established  rule,  that  on  appeal 
all  intendments  are  in  support  of  the  judgment,  "  the  court 
could  hardly  have  come  to  any  other  conclusion  than  it  did," 
for  the  whole  reading  of  the  prevailing  opinion  shows  that 
the  finding  was  regarded  as  establishing  "that  the  assured 
was  so  insane  as  not  to  be  capable  of  forming  an  intention, 
and  that  he  had  not  sufficient  mind  to  concur  in  the  act." 

§  234.  Rule  in  Maine. — The  case  of  Eastabrook  v.  Union 
Mutual  Life  Insurance  Co.*  was  decided  in  1866.  Appleton, 
C.  J.,  in  delivering  the  opinion,  says :  "  In  no  event  can  the 
person  upon  whose  life  the  policy  is  effected  be  benefitted 
by  his  own  death.  Death,  whether  by  disease,  by  accident, 
or  the  result  of  insanity,  is  in  each  case  within  the  general 
object  of  the  policy.  *  *  The  phrase  *  die  by  his  own  hand ' 
may  include  all  cases  of  death  by  the  person  upon  whose 
life  the  policy  is  effected,  or  it  may  receive  limitations.  If 
limitations,  then  the  inquiry  arises  as  to  the  extent  of  those 
limitations.     The   authorities   concur  in   this,  that  the  ex- 


'  Van  Zandt  v.  Mut  Ben.  L.  Ids.  Co.  3  Ins.  Law  Jour.  20S  In  a  letter  to  the  author,  Hon. 
Lucius  Robinson,  late  Comptroller  of  the  State  of  New  York,  says :  ''  I  was  intimately  ac- 
quainted with  Comfort,  the  deceased — I  was  present  with  him  when  ho  threw  himself  into 
the  river — I  had  been  with  him  and  his  friends  before  he  went  on  board  the  l>oat — 1  have 
not  the  least  doubt  that  he  was  totally  insane  and  '  uneowtcioim*  of  what  ho  did.  This  aver- 
ment in  the  replication  was  made  by  Mr.  Sherwood  after  consulting  me  as  to  the  facts.  The 
demurrer,  of  course,  admitted  the  truth  of  the  averment.  The  decision,  therefore,  was, 
that  not  knowing  what  he  did,  he  was  not  responsible.  The  act  was  not  voluntary.  On 
the  trial  many  witnesses  were  examined,  myself  among  the  rest.  The  referees  found  as 
stated  in  8  N.  Y.  299.  Willard,  in  giving  the  opinion  of  the  majority,  assumed  at  the 
outset,  page  803,  that  '  the  question  raised  by  the  decision  of  the  referees  u  mbitantially 
the  tame  as  that  decided  by  the  Supreme  Court  on  the  demurrer.'  This  was  perhaps  a 
pretty  broad  assumption,  and  Justice  Gardner  objected  to  it.  Nevertheless  it  was  the 
assumption  upon  which  the  decision  was  based." 

*  64  Me.  224. 
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pression  does  not  embrace  all  cases  of  death  by  one's  own 
hand.  *  *  When  death  is  the  result  of  insanity,  it  is  equally 
the  result  of  disease  for  which  the  insane  is  in  no  respect 
responsible.  It  is  a  well  settled  physiological  principle, 
^  that  disturbed  intelligence  has  the  same  relation  to  the 
brain  that  disordered  respiration  has  to  the  lungs  and  pleura.' 
Death,  then,  by  an  insane  suicide,  is  as  much  death  by  disease 
as  though  it  were  death  by  fever  or  consumption.  Death  by 
accident  or  mistake,  though  by  the  party's  own  hand,  is  not 
within  the  condition.  Death  by  disease  is  provided  for 
by  the  policy.  Insanity  is  a  disease.  Death,  the  result  of 
insanity,  is  death  by  disease.  The  insane  suicide  no  more 
dies  by  his  own  hand,  than  the  suicide  by  mistake  or  acci- 
dent. If  the  act  be  not  the  act  of  a  responsible  being,  but 
is  the  result  of  any  delusion  or  perversion,  whether  physical, 
intellectual,  or  moral,  it  is  not  the  act  of  the  man."  *  *  After 
applying  the  maxim  nosoitur  a  sociis  he  continues :  "  The 
madman  who  in  a  fit  of  delirium  commits  suicide,  as  much 
dies  by  his  own  hand  as  does  the  individual  who  accidentally 
and  unintentionally  takes  his  own  life.  They  each  die  by 
their  own  hands,  but  without  moral  responsibility  or  legal 
blame.  One  is  no  more  within  the  conditions  of  the  policy 
than  the  other.  In  each  case  it  should  receive  the  same  con- 
struction. That  a  jury  would  be  likely  to  regard  suicide  as 
proof  of  insanity  does  not  affect  the  conclusion.  If  suicide  is 
to  be  regarded  as  evidentiary  of  insanity,  as  it  unquestionably 
is  in  most  cases,  then  they  generally  arrive  at  correct  results. 
If  it  is  not  properly  to  be  so  regarded,  it  may  be  an  argument 
against  a  trial  by  jury,  that  the  tribunal  is  one  which  allows 
itself  to  be  governed  by  its  prejudices  rather  than  by  the 
proofs,  but  it  is  none  against  the  construction  of  the  policy, 
that  death  by  the  hands  of  the  insured,  w^hether  by  accident, 
mistake,  or  in  a  fit  of  insanity,  is  to  be  governed  by  one 
and  the  same  rule. 

"  Nor  does  the  case  of  suicide  by  one  insane  fall  within 
the  danger,  to  guard  against  the  occurrence  of  which  this  con- 
dition was  inserted.  *  *  The  person  whose  life  is  insured 
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never  receives  money  payable  after  his  death.  Suicide  for 
the  benefit  of  others  is  rare,  exceptional  and  Quixotic.  The 
love  of  life,  the  strongest  sentiment  of  our  nature,  affords 
reasonable  security  against  a  danger  so  remotely  probable. 
An  insane  man  would  be  little  likely  to  calculate  the  differ- 
ence in  value  between  a  payment  to  be  made  immediately 
and  one  indefinitely  deferred,  and  kill  himself  that  some  one 
else  might  receive  the  money  at  an  earlier  date  in  consequence 
of  his  committing  suicide.  *  *  Where  the  policy  is  on  the 
life  of  a  nominee,  as  in  the  one  under  consideration,  the 
insurance  can  be  no  inducement  to  a  criminal  act,  and  may 
reasonably  be  construed  to  cover  this  as  well  as  every  other 
risk.  There  is,  indeed,  no  reason  why  it  should  not  do  so ; 
for  the  general  tables  of  mortality,  which  form  the  basis  of 
the  calculations  upon  which  the  policy  is  founded,  include 
this  as  well  as  every  other  cause  of  death ;  so  that  tlie 
particular  risk  is  actually  insured  against."  * 

§  235.  Eule  In  Massachusetts. — ^A  different  view  is,  as 
already  stated,  maintained  by  the  courts  of  Massachusetts. 
The  case  of  Dean  v.  American  Mutual  Life  Insurance  Co.,* 
arose  in  1862,  and  therefore  after  the  New  York  case,  and 
the  leading  English  cases,  but  before  the  case  in  Maine,  or 
those  in  the  national  courts. 

The  policy  was  conditioned  to  be  void  if  the  assured 
"  shall  die  by  his  own  hand,  or  in  consequence  of  a  duel,  or 
by  the  hands  of  justice,  or  in  the  known  violation  of  any  state, 
national,  or  municipal  law."  The  insured  came  to  his  death 
by  cutting  his  throat  with  a  razor.  Plaintiffs  offered  to 
prove  that  the  death  was  caused  during  a  state  of  insanity.  * 
Bigelow,  C.  J.,  in  delivering  the  opinion,  said,  "  The  single 
question,  therefore,  which  we  have  to  determine  is,  whether, 
on  the  well  settled  principles  applicable  to  the  construction 
of  contracts,  we  can  so  interpret  the  language  of  the  policy 
as  to  add  to  the  proviso  words  of  qualification  and  limita- 
tion by  which  the  natural  import  of  the  terms  used  by  the 

*  Bonyun,  78.  *  4  Allen,  96. 
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parties-  to  express  their  meaning,  will  be  so  modified  and  re- 
stricted that  the  case  will  be  taken  out  of  the  proviso,  and 
the  policy  be  held  valid  and  binding  on  the  defendants.  In 
other  words,  the  inquiry  is,  whether  the  proviso  can  be  so 
read,  that  the  policy  was  to  be  void  in  case  the  assured  shoyld 
die  by  his  own  hand,  he  being  sane  when  the  suicide  was 
committed.  If  these  or  equivalent  words  cannot  be  added 
to  the  proviso,  or  if  it  cannot  be  held  that  they  are  neces- 
sarily implied,  then  it  must  follow  that  the  language  used  is 
to  have  its  legitimate  and  ordinary  signification,  by  which  it 
is  clear  that  the  policy  is  void.  *  *  But  the  language  of 
the  pro\'iso  is  not  necessarily  limited  by  the  mere  force  of  its 
terms.  The  words  used  are  of  the  most  comprehensive  char- 
acter, and  are  sufiiciently  broad  to  include  every  act  of  self- 
destruction,  however  caused,  without  regard  to  the  moral 
condition  of  the  mind  of  the  assured  or  his  legal  responsi- 
bility for  his  acts.  Applying,  then,  the  first  and  leading  rule 
by  which  the  construction  of  contracts  is  regulated  and 
governed,  we  are'  to  inquire  what  is  a  reasonable  interpreta- 
tion of  this  clause  according  to  the  intent  of  the  parties. 
*  *  We  are  unable  to  see  that  there  is  anything  unrea- 
sonable or  inconsistent  with  the  general  purpose  which 
the  pai-ties  had  in  view  in  making  and  accepting  the  policy, 
in  a  clause  which  excepts  from  the  risks  assumed  thereby, 
the  death  of  the  assured  by  his  own  hand,  irrespective  of  the 
condition  of  his  mind,  as  respecting  his  moral  and  legal  re- 
sponsibility at  the  time  the  act  of  self-destruction  was  con- 
summated. Every  insurer,  in  assuming  a  risk,  imposes 
certain  restrictions  and  conditions  upon  his  liability.  Noth- 
ing is  more  common  than  the  insertion  in  policies  of  insur- 
ance of  exceptions  by  which  certain  kinds  or  classes  of 
hazards  are  taken  out  of  the  general  risk  which  the  insurer 
is  willing  to  incur.  Especially  is  this  true  in  regard  to  losses 
which  may  arise  or  grow  out  of  an  act  of  the  party  insured. 
Such  exceptions  are  founded  on  the  reasonable  assumption 
that  the  hazard  is  increased  when  the  insurance  extends  to 
the  consequences  which  may  flow  from  the  acts  of  the  person 
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wlio  is  to  receive  a  benefit  himself  or  confer  one  on  others  by 
the  happening  of  a  loss  within  the  terms  of  the  policy. 
Where  a  party  procures  a  policy  on  his  life,  payable  to  his 
wife  and  children,  he  contemplates  that,  in  the  event  of  his 
death,  the  sum  insured  will  enure  directly  to  their  benefit. 
So  far  as  a  desire  to  provide  in  that  contingency  for  the  wel- 
fare and  comfort  of  those  dependent  on  him  can  operate 
on  his  mind,  he  is  open  to  the  temptation  of  a  motive  to  ac- 
celerate a  claim  for  a  loss  under  the  policy  by  an  act  of  self- 
destruction.  Against  an  increase  of  the  risk  arising  from 
such  a  cause,  it  is  one  of  the  objects  of  the  proviso  in  ques- 
tion to  protect  the  insurers.  Although  the  assured  can 
derive  no  pecuniary  advantage  to  himself  by  hastening  his 
own  death,  he  may  have  a  motive  to  take  his  own  life,  and 
thus  to  create  a  claim  under  the  policy,  in  order  to  confer  a 
benefit  on  those  who,  in  the  event  of  his  death,  will  be  en- 
titled to  receive  the  sum  insured  on  his  life.  Unless,  then, 
we  can  say  that  such  a  motive  cannot  operate  on  a  mind  dis- 
eased, we  cannot  restrict  the  words  of  the  proviso  so  as  to 
except  from  the  risk  covered  by  the  policy  only  cases  of 
criminal  suicide,  where  the  assured  was  in  a  condition  to  be 
held  legally  and  morally  responsible  for  his  acts.  It  certainly 
would  be  contrary  to  experience  to  affirm  that  an  insane 
person  cannot  be  influenced  and  governed  in  his  actions  by 
the  ordinary  motives  which  operate  on  the  human  mind.  *  * 
In  the  great  majority  of  cases  where  reason  has  lost  its 
legitimate  control,  and  the  power  of  exercising  a  sound  and 
healthy  volition  is  lost,  the  mind  still  retains  sufficient  power 
to  supply  motives  and  exert  a  direct  and  essential  control 
oyer  the  actions.  In  such  cases,  the  effect  of  the  disease 
often  is  to  give  undue  proininence  to  surrounding  circum- 
stances and  events,  and,  by  exaggerating  their  immediate 
effects  or  future  consequences,  to  furnish  incitement  to  acts 
of  violence  and  folly.  A  person  may  be  insane,  entirely  in- 
capable of  distinguishing  between  right  and  wrong,  and 
without  any  just  sense  of  moral  responsibility,  and  yet  retain 
sufficient  powers  of  mind  and  reason  to  act  with  premedita- 
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tion,  to  understand  and  contemplate  the  nature  and  conse- 
quences of  his  own  conduct,  and  to  intend  the  result  which 
his  acts  are  calculated  to  produce.  Insanity  does  not  neces- 
sarily operate  to  deprive  its  subjects  of  their  hopes  and  fears^ 
or  the  other  mental  emotions  which  agitate  and  influence  the 
minds  of  persons  in  the  fiill  possession  of  their  faculties  On 
the  contrary,  its  effect  often  is  to  stimulate  certain  powers  to 
extraordinary  and  unhealthy  action,  and  thus  to  overwhelm 
and  destroy  the  due  influence  and  control  of  the  reason  and 
judgment.  Take  an  illustration.  A  man  may  labor  under 
the  insane  delusion  that  he  is  coming  to  want,  and  that  those 
who  look  to  him  for  support  will  be  subjected  to  the  ills  of 
extreme  poverty.  The  natural  effect  of  this  species  of  insan- 
ity is  to  create  great  mental  depression,  under  the  influence 
of  which  the  sufferer,  with  a  view  to  avoid  the  evils  and 
distress  which  he  imagines  to  be  impending  over  himself  and 
those  who  are  dependent  on  him  for  support,  is  impelled  to 
destroy  his  own  life.  In  such  a  case,  suicide  is  the  wilful 
and  voluntary  act  of  a  person  who  understands  its  nature, 
and  intends  by  it  to  accomplish  the  result  of  self-destruction. 
He  may  have  acted  from  an  insane  impulse,  which  prevented 
him  from  appreciating  the  moral  consequences  of  suicide  ; 
but  nevertheless,  he  may  have  fully  comprehended  the  phys- 
ical effect  of  the  means  which  he  used  to  take  his  own  life, 
and  the  consequences  which  might  ensue  to  others  from 
the  suicidal  act.  It  is  against  risks  of  this  nature — the  de- 
struction of  life  by  the  voluntary  and  intentional  act  of  the 
party  assured — ^that  the  exception  in  the  proviso  is  intended 
to  protect  the  insurers.  The  moral  responsibility  for  the 
act  does  not  affect  the  nature  of  the  hazard.  The  object  is 
to  guard  against  loss  arising  from  a  particular  mode  of  death. 
The  cau%a  cmtscmSj  the  motive  or  influence  which  guided  or 
controlled  the  will  of  the  party  in  committing  the  act,  are 
immaterial,  as  affecting  the  risk  which  the  insurers  intended 
to  except  from  the  policy.  This  view  is  entirely  consistent 
with  the  nature  of  the  contract.  It  is  the  ordinary  case  of 
an  exception  of  a  risk  which  would  otherwise  fall  within  the 
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general  terms  of  tte  policy.  These  comprehended  death  by 
disease,  either  of  the  body  or  brain,  from  whatever  cause  aris- 
ing. The  proviso  exempts  the  insurers  from  liability  when 
the  life  is  destroyed  by  the  act  of  the  party  insured,  although 
it  may  be  distinctly  traced  as  the  result  of  a  diseased  mind. 
It  may  well  be  that  insurers  would  be  willing  to  assume 
the  risk  of  the  results  flowing  from  all  diseases  of  the  body 
producing  death  by  the  operation  of  physical  causes,  and  yet 
deem  it  expedient  to  avoid  the  hazards  of  mental  disorder, 
in  its  effects  on  the  will  of  the  assured,  whether  it  originated 
in  bodily  disease,  or  arose  fi^m  external  circumstances,  or 
was  produced  by  a  want  of  moral  and  religious  principle. 

"  It  was  urged  very  strongly  by  the  learned  counsel  for 
the  plaintiffs,  that  this  view  of  the  construction  of  the  con- 
tract was  open  to  the  fatal  objection,  that  it  would  neces- 
sarily lead  to  the  absurd  conclusion,  that  death  occasioned  by 
inevitable  accident  or  overpowering  force,  or  in  a  fit  of  de- 
lirium or  frenzy,  if  the  proximate  and  immediate  cause  was 
the  hand  of  the  pei'son  insured,  would  be  excepted  from  the 
risks  assumed  by  the  defendants.  But  this  objection  is  suf- 
ficiently answered  by  the  obvious  suggestion,  that  such  an 
interpretation,  although  within  the  literal  terms  of  the  proviso, 
would  be  contrary  to  a  reasonable  intent,  as  derived  from  the 
subject-matter  of  the  contract.  *  *  Indeed,  when  it  be- 
comes necessary  (as  the  case  on  the  part  of  the  plaintiffs  re- 
quires) to  desert  the  literal  import  of  terms  adopted  by 
parties  to  express  their  meaning,  as  it  cannot  be  reasonably 
supposed  that  they  intended  to  enter  into  stipulations  which 
would  be  unreasonable  or  absurd,  all  conclusions  which  tend 
to  establish  such  a  result  are  necessarily  excluded.  The 
question  in  such  cases  is  not  how  far  can  the  literal  meaning 
of  words  be  extended,  but  what  is  a  reasonable  limitation 
and  qualification  of  them,  having  regard  to  the  nature  of  the 
contract  and  the  objects  intended  to  be  accomplished  by  it. 
Applying  this  principle  to  the  present  proviso,  and  assum- 
ing that  the  plaintiffs  are  right  in  their  position,  that  the 
words  used  are  not  to  be   interpreted   literally,   it  would 
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seem  to  "be  reasonable  to  hold  that  they  were  intended  to 
except  from  the  policy  all  cases  of  death  caused  by  the 
voluntary  act  of  the  assured,  when  his  deed  of  self  destruc- 
tion was  the  result  of  intention,  by  a  person  knowing  the 
nature  and  consequences  of  the  act,  although  it  may  have 
been  done  under  an  insane  delusion,  which  rendered  the 
party  morally  and  legally  irresponsible,  incapable  of  dis- 
tinguishing between  right  and  wrong,  and  which,  by  disturb- 
ing his  reason  and  judgment,  impelled  him  to  its  commission. 
K  the  suicide  was  an  act  of  volition,  however  excited  or  im- 
pelled, it  tnay  in  a  just  sense  be  said  that  he  died  by  his  own 
hand.  But  beyond  this  it  would  not  be  reasonable  to  extend 
the  meaning  of  the  proviso.  If  the  death  was  caused  by 
accident,  by  superior  and  overwhelming  force,  in  the  madness 
of  delirium,  or  under  any  combination  of  circumstances  from 
which  it  may  be  fairly  inferred  that  the  act  of  self  destruc- 
tion was  not  the  result  of  the  will  or  intention  of  the  party 
adapting  means  to  the  end,  and  contemplating  the  physical 
nature  and  effects  of  the  act,  then  it  may  be  justly  held  to  be 
a  loss  not  excepted  within  the  meaning  of  the  proviso.  A 
party  cannot  be  said  to  die  by  his  own  hand,  in  the  sense  in 
which  those  words  are  used  in  the  policy,  whose  self-destruc- 
tion does  not  proceed  from  the  exercise  of  an  act  of  volition, 
but  is  the  result  of  a  blind  impulse,  of  mistake  or  accident, 
or  of  other  circumstances  over  which  the  will  can  exercise  no 
control. 

"  In  seeking  to  ascertain  the  intention  of  parties,  some 
weight  is  to  be  given  to  the  practical  results  which  would 
be  likely  to  follow  from  the  adoption  of  a  particular  con- 
struction of  the  words  of  a  contract.  It  is  reasonable  to  sup- 
pose that  these  were  in  contemplation  of  the  insurers  at  the 
time  the  policy  was  issued.  Certainly  it  is  fair  to  infer  that 
they  intended  to  put  some  material  limitations  upon  their 
liability  by  the  insertion  of  this  proviso.  But  if  it  is  to  be 
construed  as  including  only  cases  of  criminal  self-destruction, 
it  would  rarely,  if  ever,  effect  this  object.  Those  familiar 
with  the  business  of  insurance,  and  with  the  results  of  ac- 
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tions  on  policies  of  insurance  in  courts  of  law,  know  how 
difficult  it  is  to  establish  a  case  of  exemption  from  liability 
under  an  exception  in  a  policy,  where  it  depends  on  a  ques- 
tion of  fact  to  be  decided  by  the  verdict  of  a  jury.  If  this  is 
true  in  regard  to  ordinary  claims  under  policies,  it  is  obvious 
that  the  difficulty  would  be  greatly  enhanced  in  cases  like 
the  present,  where  it  would  be  sufficient,  in  order  to  take  a 
case  out  of  the  operation  of  the  proviso,  to  prove  that  self- 
destruction  was  the  result  of  insanity.  It  would  not  be 
hazardous  to  affirm  that,  in  all  cases  where  such  an  isp.ue  was 
to  be  determined  by  a  jury  between  an  insurance  company 
and  the  representatives  of  the  deceased,  the  act  of  suicide 
would  be  taken  as  proof  of  insanity.  Such  considerations 
were  not  likely  to  have  escaped  the  attention  of  practical 
men  in  framing  this  general  proviso;  and,  in  a  doubtful  case 
of  construction,  they  are  not  to  be  overlooked  in  giving  an 
interpretation  to  the  words  used  by  them.  *  *  It  seems  to  us 
that  the  maxim  noscitur  a  sodiSj  on  which  they  rely,  does 
not  aid  the  construction  for  which  they  contend.  The  ma- 
terial part  of  the  clause  is,  that  the  policy  is  to  be  void  if 
the  assured  *  shall  die  by  his  own  hand,  or  in  consequence 
of  a  duel,  or  by  the  hands  of  justice,  or  in  the  known  viola- 
tion of  any  state,  national,  or  provincial  law.'  Now  tlie  first 
and  most  obvious  consideration  suggested  by  other  parts  of 
this  clause  is,  that  in  enumerating  the  causes  of  death  which 
shall  not  be  deemed  to  be  within  the  risks  covered  by  the 
policy,  one  of  them  is  in  terms  made  to  depend  on  the  exist- 
ence of  a  criminal  intention.  It  is  a  'known'  violation  of 
law  which  is  to  avoid  the  policy.  This  tends  very  strongly 
to  show  that  where  an  act  producing  death  may  be  either 
innocent  or  criminal,  if  it  is  intended  to  except  only  such  as 
involves  a  guilty  intent,  it  is  carefully  so  expressed  in  the 
proviso.  Tlie  inference  is  very  strong  that,  if  they  designed 
to  confine  the  exception  in  question  to  cases  of  criminal  sui- 
cide, it  would  have  been  so  provided  in  explicit  terms.  *  * 
Take  then  another  of  the  causes  of  death,  death  in  a  duel, 
enumerated  in  the  proviso.   -It  seems  to  us  to  be  a  petitio 
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principii  to  assume  that  death  in  consequence  of  a  duel 
necessarily  implies  an  act  for  which  the  party  would  be 
criminally  responsible.  Why  is  not  this  part  of  the  proviso 
open  to  the  same  argument  as  that  .which  is  urged  in  regard 
to  the  clause  relating  to  self-destruction  ?  A  duel  may  be 
fought  by  a  party  acting  under  duress,  or  impelled  thereto 
by  an  insane  delusion,  which  might  blind  his  moral  percep- 
tions and  render  him  legally  irresponsible.  If  so,  then  the 
same  answer  to  a  defence  set  up  against  a  claim  under  the 
policy  would  be  open  under  this  clause,  as  the  one  now 
urged  in  behalf  of  the  plaintiffs ;  and  the  argument  founded 
on  the  assumption  that  a  forfeiture  under  this  part  of  the 
proviso  necessarily  involves  a  criminal  violation  of  law,  falls 
to  the  ground.  Therefore  the  inference  that  a  guilty  inten- 
tion is  communicated  from  this  branch  of  the  proviso  to  that 
relating  to  death  by  the  act  of  the  assured  seems  to  us  to  be 
unfounded.  The  only  remaining  clause  is  that  which  pro- 
vides for  the  case  of  death  by  the  hands  of  justice.  This  un- 
doubtedly implies  that  the  person  insured  has  been  found 
guilty  of  a  criminal  act  by  a  judicial  tribunal  according  to 
the  established  forms  of  law.  But  it  is  not  correct  to  say 
that  it  involves  the  existence  of  a  criminal  intent,  because  it 
mischt  be  shown  that  the  conviction  of  the  assured  was 
erroneous,  and  that  he  wa8  in  fact  innocent  of  the  crime  for 
which  he  suffered  the  penalty  of  death.  So  far,  therefore,  as 
any  argument  can  be  justly  drawn  from  the  connection  in 
which  the  words  as  to  self-destruction  stand  in  relation  to 
other  parts  of  the  proviso,  it  leads  to  the  conclusion  that  it 
was  not  solely  death  occasioned  by  acts  of  the  assured  in- 
volving criminal  intent  or  a  wilful  violation  of  law  by  a  per- 
son morally  and  legally  responsible,  which  was  intended  to 
be  excepted  from  the  risks  assumed  by  the  insurers;  but 
that,  with  the  exception  of  death  in  a  known  violation  of 
law,  the  proviso  embraces  all  cases  where  life  is  taken  in 
consequence  of  the  causes  specified,  without  regard  to  the 
question,  whether  at  the  time  the  assured  was  amenable  for 
his  act,  either  inforo  con^denticB  or  in  the  tribunals  of  jus- 
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tice.  *  *  It  certainly  never  should  be  extended  beyond 
the  clear  intent  of  the  parties,  as  derived  from  other  parts  of 
the  agreement,  or  tHe  subject  matter  to  which  the  contract 
relates.  This  position  may  be  illustrated  by  reference  to  an- 
other part  of  the  policy  declared  on.  The  proviso  which 
precedes  that  on  which  the  present  question  has  arisen  con- 
tains a  stipulation  that  the  policy  shall  be  void  if  the  assured, 
without  the  consent  of  the  defendants  in  writing,  shall  dur- 
ing certain  portions  of  the  year  visit  the  more  southerly  parts 
of  the  United  States,  or  shall  pass  without  the  settled  limits 
of  the  United  States.  If  the  assured  in  a  fit  of  insanity 
should  wander  from  his  home  and  go  within  the  prohibited 
territory,  would  the  policy  be  void  ?  If  he  was  taken  pris- 
oner and  went  tbither  with  his  captors,  would  he  lose  his 
claims  under  the  policy  ?  *  *  *  It  is  more  safe  to  ad- 
here to  the  strict  letter  of  the  contract,  and  to  hold  parties 
to  the  salutary  rule  which  requires  them  to  express  in  clear 
and  unambiguous  terms  any  exceptions  which  they  desii^e  to 
engraft  on  the  general  words  of  a  contract.  *  *  *  The 
reason  for  the  rule  which  exempts  a  person  from  liability  on 
a  contract  into  which  he  entered  when  insane  is,  that  he  is 
not  deemed  to  have  been  capable  of  giving  an  intelligent 
assent  to  its  terms.  But  this  rule  is  not  applicable,  where  a 
contract  is  made  with  a  person  in  the  full  possession  of  his 
faculties,  and  he  subsequently,  in  a  fit  of  insanity,  commits  a 
breach  of  it  or  incurs  a  penalty  under  it.  He  is  then  bound 
by  it.  His  mind  and  will  have  assented  to  it.  No  subse- 
quent mental  incapacity  will  absolve  him  from  his  responsi- 
bility on  it,  unless  from  its  nature  it  implies  the  continued 
possession  of  reason  and  judgment  and  the  action  of  an 
intelligent  will.  A  party  may  be  liable  on  an  unexecuted 
contract,  after  he  has  lost  the  use  of  his  mental  faculties,  as 
he  may  be  held  responsible  civiliter  for  his  torts.  To  say 
that  insanity  exonerates  a  party  from  a  forfeiture  under  such 
a  proviso  in  a  policy,  is  to  assume  that  this  was  the  intention 
of  the  parties  when  the  contract  of  insurance  was  entered 
into.     But  if  such  was  not  the  intention,  then  it  follows  th^' 
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the  assured  gave  an  intelligent  assent  to  a  contract,  by  whicli 
he  stipulated  that  if  he  took  his  own  life  voluntarily,  know- 
ing the  consequences  of  his  act,  he  would  thereby  work  a 
forfeiture  of  his  claim  under  the  policy,  although  he  may 
have  acted  under  the  influence  of  insanity  in  committing  the 
suicidal  act.  So  that,  after  all,  we  are  brought  back  to  the 
inquiry,  what  was  the  intention  of  the  parties  to  the  con- 
tract, in  order  to  ascertain  the  true  construction  of  the  pro- 
viso. *  *  *  The  facts  agreed  by  the  parties  concerning 
the  mode  in  which  the  plaintiflF's  intestate  took  his  own  life 
leave  no  room  for  doubt  that  self-destruction  was  intended 
by  him,  he  having  sufficient  capacity  at  the  time  to  under- 
stand the  nature  of  the  act  which  he  was  about  to  commit, 
and  the  consequences  which  would  result  from  it.  Such 
being  the  fact,  it  is  wholly  immaterial  to  the  present  case 
that  he  was  impelled  thereto  by  insanity,  which  impaired  his 
sense  of  moral  responsibility,  and  rendered  him  to  a  certain 
extent  irresponsible  for  his  actions." 

§  236.  The  case  of  Cooper  v.  Massachusetts  Mutual  Life 
Insurance  Co.,^  decided  in  1867,  holds  that  an  offer  to  prove 
that  the  insured  at  the  time  of  committing  the  act  of  self- 
destruction  was  insane,  that  he  acted  under  the  influence  and 
impulse  of  insanity,  and  that  the  act  of  self  destruction  was 
the  direct  result  of  insanity,  was  not  enough  to  prevent  the 
policy  from  being  avoided,  where  the  language  was,  shall 
"  die  by  suicide."  "  In  the  present  case,  there  was  no  offer 
to  prdve  madness  of  delirium,  or  that  the  act  of  self-destruc- 
tion was  not  the  result  of  the  will  and  intention  of  the  party 
adapting  the  means  to  the  end,  and  contemplating  the  physi-  , 
cal  nature  and  effects  of  the  act.  The  insanity,  therefore,  was 
not  such  as  to  take  the  case  out  of  the  proviso." 

§  237.  The  case  of  Nimick  v.  The  Mutual  Benefit  Life 
Insurance  Co.,  arose  in  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Pennsylvania,  in  December,  1870, 
and  in  his  charge,  McKennan,  J.,  states  his  views  of  the  law 

'  102  Mass.  227. 


-§  237.]  SUICIDE.  401 

at  length.^  He  says :  "  Was  his  death  voluntary  or  acci- 
dental ?  If  you  find  that  it  resulted  from  his  own  act,  you 
•will  then  consider  the  state  of  his  mind  as  it  affected  the 
exercise  of  his  will,  and  a  comprehension  of  the  physical  na- 
ture and  consequences  of  the  act,  aside  from  its  moral  char^ 
acter.  *  *  The  Judge  then  adopts  the  language  of  Erskine, 
J.,  in  Borradaile  v.  Hunter :  *  *  It  seems  to  me  that  the  only 
-qualification  that  a  liberal  interpretation  of  the  words  with 
reference  to  the  nature  of  the  contract  requires,  is,  that  the 
act  of  self-destruction  should  be  the  voluntary  and  wilful  act 
of  a  man,  having  at  the  time  sufficient  powers  of  mind  and 
reason  to  understand  the  physical  nature  and  consequence  of 
such  act,  and  having,  at  the  same  time,  a  purpose  and  inten- 
tion to  cause  his  own  death  by  that  act ;  and  that  the  ques- 
tion whether  at  the  time  he  was  capable  of  understanding 
and  appreciating  the  moral  nature  and  quality  of  his  purpose 
is  not  relevant  to  the  inquiry,  further  than  as  it  might  illus- 
trate the  extent  of  his  capacity  to  understand  the  physical 
character  of  the  act  itself.' "  He  then  quotes  at  length  from, 
and  adopts  the  language  of  Dean  v.  American  Mutual  Life 
Insurance  Co.,^  and  concludes :  "  We  must  not  forget  that  we 
are  dealing  with  a  contract,  reduced  to  writing  and  founded 
upon  the  assent  of  both  the  parties  to  it.  It  is  our  impera- 
tive duty,  then,  to  expound  and  enforce  it,  as  the  parties 
themselves  have  made  and  declared  it  to  be,  not  as  we  might 
think  it  ought  to  have  been  made.  *  *  If,  however,  you 
believe,  from  the  evidence,  that  he  committed  self-destruction , 
that  he  intended  to  destroy  his  life,  and  comprehended  the 
physical  nature  and  consequences  of  his  act,  the  plaintiffs  are 
not  entitled  to  recover,  and  your  verdict  should  be  for  the 
defendant."  The  jury  found  a  verdict  for  plaintiff,  which,  on 
motion,  was  set  aside,  and  new  trial  ordered,  on  which  the 
jury  disagreed.* 

'  8  Brewster,  502  ;  s.  o.  Phila.  Am.  Law  Reg.  Feb.  1871. 

*  6  M.  <fe  G.  689.  *  4  AUen,  96. 

*  Judge  McKennan  took  the  same  yiew  of  the  law  in  the  sabsequent  unreported  case 
of  Billmeyer  v.  Gaardian  L.  Ina.  Co.  It  is,  of  course,  controlled  by  the  subsequent  decis- 
ion of  the  Supreme  Court,  in  Ins.  Co.  y.  Terry,  16  Wall.  169.    Pott,  %  241. 
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§  238.  The  case  from  Kentucky  already  referred  to  ^  arose 
in  1869.  The  court  was  equally  divided  upon  the  question 
of  suicide,  but,  as  all  agreed  that  there  had  been  an  error  in 
the  admission  of  evidence,  a  new  trial  was  ordered.  Robert- 
son, J.,  in  an  opinion  concurred  in  by  Peters,  J.,  says :  "  All 
these  terms  alike,  being  ejuadem  generis^  iniply  a  death  as  the 
natural  consequence  of  some  voluntary  act  of  the  assured 
which  he  had  the  moral  power  to  avoid,  and  against  which, 
therefore,  the  underwriters  would  not  insure,  and  could  not, 
consistently  with  public  policy,  have  insured.  The  inevitable 
act  of  an  insane  man,  who  in  that  respect  is  morally  dead,  i& 
not,  in  the  sense  of  the  law  or  of  the  recited  conditions,  Im 
voluntary  act.  An  insane  act  is  no  more  voluntary  than  any 
act  constrained  by  extraneous  force  would  be  the  voluntary 
and  responsible  act  of  the  victim  of  accident  or  resistless 
power  over  his  will.  The  object  of  the  policy  was  to  insure 
against  involuntary  death  without  the  fault  of  the  assured. 
Graves  was  insured  as  a  free  moral  agent,  who,  as  such,  might 
voluntarily  so  act  as  to  increase  the  contemplated  risk.  It 
was  prudent  and  just,  therefore,  to  provide  in  the  policy 
against  any  eirtraordinary  perils  to  life  resulting  from  the 
voluntary  conduct  of  the  assured,  who,  by  necessary  imph- 
cation,  undertook  to  abstain  from  any  act  jeopardizing  his 
life  beyond  the  ordinary  accidents  to  which  it  was  liable 
without  his  fault.  For  this  precautionary  condition  there 
was  a  reasonable  and  consistent  motive.  But  there  was  no 
such  motive  for  avoiding  the  policy  for  inevitdble  suicide, 
which,  whether  accidental  or  otherwise  against  the  free  will 
of  a  rational  mind,  is  essentially  in  the  category  of  natural 
death  from  ordinary  causes,  as  indisputably  insured  against. 
Mental  insanity  is  disease ;  and  the  policy  insures  against 
death  by  disease  of  any  sort  which  ordinary  prudence  could 
not  avoid.  Death  by  insanity  is  death  by  disease,  and  is  so 
considered  in  medical  jurisprudence.  Why  except  from  the 
insurance  death  by  insanity  ?  Did  not  the  parties  contemplate 
I  »    ■  ■  III.. 

*  St.  Lonis  Mut  L.  Tdb.  Co.  t.  Graves,  6  BiiBh,  268. 
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death  by  any  disease  not  avoidable  by  prudent  and  proper 
conduct  ?  The  underwriters  took  all  such  risk  and  no  other ; 
and,  to  prevent  fraud  or  imposture,  excepted  death  by  opium 
or  by  delirium  tremens  and  other  causes  which  the  assured 
could  avoid  and  ought  to  avoid,  and  therefore  impliedly 
undertook  to  avoid.  Death  'by  his  own  hand'  is  in  the 
same  class  of  causes  for  avoidance,  and  means  the  same 
character  of  avoidable  death.  The  mind  is  the  man,  and  the 
conditions  of  avoidance  all  alike  contemplate  a  rational  mind 
and  presiding  will.  Death  by  opium,  therefore,  means  not 
the  accidental  or  involuntary,  but  the  rational  and  voluntary 
use  of  opium ;  death  by  delirium  tremens  imports  death  by 
voluntary  and  habitual  drunkenness ;  and  death  by  duelling 
is  a  voluntary  act ;  all  of  which  deaths  might  and  ought  to 
have  been  avoided.  So,  for  the  same  reason,  death  *  by  his 
own  hand '  means  suicide,  not  accidental  or  coerced,  but  pre- 
meditated by  a  sound  mind  and  perpetrated  by  a  free  wdll ; 
and  a  voluntary  act  of  the  will  necessarily  implies  liberty 
and  self-control,  and  consequently  the  act  of  an  insane  mind 
or  subjugated  will  is  not  voluntary.  It  is  not  the  act  of  the 
man,  but  of  some  power  above  him,  and  which  his  will  can- 
not elude  or  control.  The  condition  as  to  death  '  by  his 
own  hand '  reasonably  imports,  therefore,  that  if  the  insured 
should  commit  suicide  voluntarily  when  he  had  the  moral 
power  to  forbear,  just  as  he  might  commit  it  by  the  habitual 
use  of  opium  or  intoxicating  liquors,  the  policy  should  be 
thereby  avoided.  The  death,  in  each  case  alike,  must  be  the 
voluntary  act  of  a  sane  mind  and  a  responsible  will.  *  *  No 
mind,  itself  rational,  can  contemplate  any  act  as  voluntary 
unless  it  be  the  offspring  of  a  free  volition,  unconstrained 
by  inevitable  duress,  physical  or  moral.  *  *  Every  self-de- 
stroyer literally  dies  *  by  his  own  hand ; '  but  technical  sui- 
cide implies  a  sane  and  controlling  mind.  All  this  the  parties 
to  the  policy  must  be  presumed  to  have  understood  and  con- 
sequently to  have  contemplated  by  the  words,  *  if  he  died  by 
his  own  hand,'  the  death  of  a  sane  man  by  his  own  voluntary 
act,  and  not  by  accident  or  the  merely  mechanical  hand  of  a 
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maniac.  *  *  If  the  death  was  not  an  act  of  free  volition^  the 
unconstrained  will  of  a  sane  and  self-poised  mind,  the  appel- 
lant is  responsible ;  otherwise  not.  *  *  In  moral  dethrone- 
ment by  insane  passion  there  may  be  no  delusion,  but  the 
will  is  overwhelmed  by  delirious  passion,  which  it  can  neither 
stifle  nor  successfully  resist.  *  *  K  a  paroxysm  of  moral  in- 
sanity caused  the  death  of  the  assured,  the  suicidal  act  was 
involuntary,  and  at  the  instant  unavoidable,  even  if  he  then 
inew  its  illegality  and  all  its  consequences." 

Williams,  C.  J.,  in  an  opinion  concurred  in  by  Hardin,  J., 
^says :  "As  the  general  covenants  of  the  policy  assured  against 
all  deaths  by  disease,  whether  of  body  or  mind,  what  did 
the  parties  mean  by  inserting  the  proviso  that  the  company 
was  not  to.  be  responsible  *  if  he  shall  die  by  his  own  hands  ? ' 
These  are  important  and  pregnant  words,  full  of  meaning.     In 
natural  and  common  parlance  there  would  be  but  little  diffi- 
culty in  this  determination.  *   *   The  party  did  not  intend  to 
insure  against  self-destruction ;  yet,  says  the  refined  metaphy- 
isician,  this  means  a  voluntary  self-destruction,  and  if  the  party 
'was  morally  or  mentally  insane  he  did  not  destroy  himself, 
.and  that  the  act  of  self-destruction  is  evidence  in  itself  of  such 
moral  insanity.     So  the  act  of  taking  his  own  life  disproves 
the  self-destruction.     Was  there  ever  a  more   self-destroying 
argument  or  theory  ?     And  if  this  theory  be  true,  that  the 
act  of  suicide  evidences  insanity,  either  moral  or  mental,  does 
this  not  itself  establish  the  fact  that  it  was  against  such 
death  that  the  company  refused  to  insure,  and  so  provided 
for  its  exemption  from  the  operation  of  the  general  covenants 
'  of  the  policy  ?     If  moral  insanity,  when  the  mind  is  left  un- 
impaired, is  to  be  substituted  for  disease,  to  what  purpose 
were  the  words  used?     What  kind  of  self  destruction  did 
they  provide  against?    *   *   Here  the  insurance  cQmpany 
does  not  insure  against  self-destruction.    This,  says  the  theo- 
rist, does  not  embrace  an  act  of  moral  or  mental  insanity, 
and  that  the  act  of  self-destruction  evidences,  in  itself,  such 
moral  insanity ;  the  inevitable  logical  result  therefore  is,  that 
-AS  self-destruction  testifies  to  moral  insanity,  which  is  not  em- 
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braced  in  the  proviso,  so  self-destruction  is  not  embraced  in 
the  words  *  if  he  die  by  his  own  hands.'  If  this  be  so,  what 
do  they  mean  ?  For  there  they  stand  as  part  of  the  covenant,, 
and  as  a  qualification  to  the  previously  used  general  terms- 
of  responsibility  by  the  company.  This  in  effect,  and  to  all 
legal  and  practical  purpose,  nullifies  and  abolishes  the  pro« 
viso,  and  renders  it  a  mere  hruVwm  fuhnen^  a  senseless,  imbe- 
cile provision.  *  *  The  close  proximity  of  the  words  *  shall 
die  by  his  own  hand '  to  words  signifying  criminal  intent,  na 
more  indicates  that  such  intent  enters  into  their  meaning  than 
does  their  close  proximity  to  other  words  importing  no  such 
intent,  but  an  innocent  one,  show  that  they  should  be  con- 
strued to  mean  irresponsible,  innocent  action ;  and  as  these. 
words  stand  in  close  connection  with  both  classes  of  words 
how  shall  courts  determine  that  they  are  to  be  construed  by 
the  one  rather  than  the  other  ? " 

§  239.  In  Gay  v.  Union  Mutual  Life  Insurance  Co., 
Woodruff^  and  Shipman,  J.,*  held  that  if  the  insured  "  was 
conscious  of  the  act  he  was  committing,  intended  to  take  his 
own  life,  and  was  capable  of  understanding  the  nature  and 
consequen-ces  of  the  act,  the  defendants  are  not  liable ;  and 
that,  if  the  act  was  thus  committed,  it  is  immaterial  whether 
he  was  capable  of  understanding  its  moral  aspects,  or  of  dis- 
tinguishing between  right  and  wrong.  And,  to  give  you  the- 
altemative,  if,  on  the  other  hand,  he  was  not  thus  conscious,, 
or  had  no  such  capacity,  but  acted  under  an  insane  delusion,, 
overpowering  his  understanding  and  will,  or  was  impelled  by 
an  uncontrollable  impulse,  which  neither  understanding  nor 
will  could  resist,  then  the  defendants  are  liable." 

§  240.  Present  Rule  in  New  York. — In  a  very  recent  case 
in  New  York,^  the  doctrine  heretofore  supposed  to  be  estab- 
lished in  that  State  is  so  greatly  modified,  as  to  agree  sub- 
stantially with  the  Massachusetts    doctrine.     The  Court  of 

^  9  Blatch.  142. 

'  2  Bigelow  Life  <fe  Ace.  Cases,  4.  This  case  mast  be  coDsidered  as  overniled  by  the  de- 
dsion  of  the  Supreme  Court  ia  Life  Ins.  Co.  v.  Terry,  15  Wall.  180  ;  post^  §  24U 
•  Van  Zandt  v.  Mut.  Ben.  L.  Ins.  Co.  3  Ins.  Law  Jour.  208. 
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Appeals  say  that  the  court  below,  "  among  other  things,  sub- 
mitted to  the  jury  the  question,  whether  the  assured  was  at 
the  time   of  his   self-destruction  incapable   of  determining 
whether  the  act  was  right  or  wrong,  and  not  conscious  of  its 
moral  obliquity.     The  case  distinctly  presents  the  question, 
whether  that  degree  of  mental  disorder  is  sufficient  to  pre- 
vent the  act  of  self  destruction  from  operating  as  a  breach  of 
the  condition  and  avoiding  the  policy,  notwithstanding  that 
the  assured  retained  at  the  time  sufficient  power  of  mind  and 
reason  to  understand  the  physical  nature  and  consequences 
of  the  act  by  which  he  destroyed  his  own  life,  and  it  was 
voluntarily  and  wilfcdly  committed  by  him  with  the  purpose 
and  intention  of  causing  his  own  death.     This  question  is 
raised  by  exceptions  to  the  charge,  but  especially  by  excep- 
tions to  refusals  of  requests  to  charge,  framed  with  reference 
to  the  precise   point.     *     *     *     The   defendant's  counsel, 
among  other  things,  requested  the  court  to  charge,  that  if  the 
act  of  self  destruction  was  the  voluntary  and  wilfiil  act  of 
the  deceased,  he  having  at  the  time  sufficient  power  of  mind 
and  reason  to  understand  the  physical  nature  and   conse- 
quences of  such  act,  and  having  at  the  time  a  purpose  and 
intention  to  cause  his  own  death  by  the  act,  it  avoided  the 
policy.    This  request  was  refused  and  an  exception  was  duly' 
taken.     The  rule  is  well  settled  in  England  in  conformity 
with  the  request.      It  is  there  held  that  a  voluntary  and 
intentional  self-destruction  by  the  insured  is  within  the  pro- 
viso, notwithstanding  that  he  was  at  the  time  incapable  of 
appreciating  the   moral  quality   of  the   act,  and  that   his 
capacity  to  appreciate  its  moral  nature  is  not  a  material 
question,  except  as  bearing  upon  the  inquiry  whether  he  had 
sufficient  mental  capacity  to  understand  its  physical  conse- 
quences, and  was  in  possession  of  his  power  of  will.    The 
leading  cases  upon  this  subject  are  Borradaile  v.  Hunter,^ 
and  Clift  v.  Schwabe.*     According  to  those  decisions,  to  take 
a  case  out  of  the  proviso,  the  party  must  have  been  insane  to 

'  5  M.  <k  G.  639.  »  3  M.  G.  «k  S.  487. 
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sucli  a  degi'ee  as  to  render  him  unconscious  that  the  act  he 
did  would  cause  his  death,  or  he  must  have  committed  it 
under  the  influence  of  some  insane  impulse  which  he  could 
not  resist.  His  mind  must  have  been  so  far  gone  that  it  was  . 
not  moving  to  the  act.  It  is  not  sufficient  that  his  moral 
sense  was  so  impaired  as  to  deprive  the  act  of  its  criminal 
character." 

After  commenting  upon  Breasted  v.  Farmers'  Loan  & 
Trust  Co.  in  the  terms  already  quoted/  the  court  continued : 
**  A  finding  [in  that  case]  in  the  language  of  the  request  in 
the  present  case,  that  the  deceased  had*  sufficient  power  of 
mind  and  reason  to  understand  the  physical  nature  and 
consequences  of  the  act,  and  that  he  committed  it  volun- 
tarily and  wilfully  and  in  pursuance  of  a  purpose  and 
intention  thereby  to  cause  his  own  death,  would  have  estab- 
lished that  insanity  did  not  exist  to  such  a  degree  as  to  pre- 
vent him  from  forming  an  intention,  or  being  conscious  of 
the  act  he  was  doing.  It  would  have  established  that 
his  mind  did  concur  with  the  act,  and  that  this  being 
voluntary  was  not  the  result  of  any  insane  impulse  or 
want  of  power  of  self-control.  Whether  so  much  power  of 
reasoning  and  of  self-control  could  be  left  in  a  mind  so  im- 
paired as  to  be  incapable  of  appreciating  the  moral  obliquity 
of  the  crime  of  suicide  is  rather  a  scientific  than  a  legal  ques- 
tion. Judge  Willard,  in  the  Breasted  case,  expresses  the 
opinion  that  a  man  so  insane  as  to  be  incapable  of  discerning 
between  right  and  wrong  can  form  no  intention.  This,  it 
must  be  observed  in  passing,  is  a  much  broader  proposition 
than  that  the  failure  to  appreciate  the  wrong  of  a  particular 
act  evinces  a  total  deprivation  of  reason.  The  loss  of  moral 
sense,  even  to  that  extent,  in  one  who  had  previously  pos- 
sessed it,  would  undoubtedly  be  a  fact  bearing  strongly  upon 
the  question  whether  he  retained  his  other  faculties.  But  in 
the  practical  administration  of  justice  in  cases  of  this  descrip- 
tion, it  seems  to  us  a  dangerous  doctrine  to  hold  that  the 
-attention  of  the  jury  should  be  directed  principallv 

'  Ante,  g  288. 
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degree  of  appreciation  which  the  deceased  had  of  the 
moral  nature  of  his  act,  and  that  this  question,  most  spec- 
ulative and  difficult  of  solution,  should  be  made  the  test  by 
which  it  should  be  determined  whether  he  had  knowingly 
and  voluntarily  violated  the  condition  of  his  insurance.  The 
real  question  is,  whether  he  did  the  act  consciously  and  vol- 
untarily, or  whether  from  disease  his  mind  had  ceased  to 
control  his  actions.  Supposing  a  man  to  be  in  possession  of 
his  will  and  of  the  ordinary  mental  faculties  necessary  for 
self-preservation,  but  that  his  mind  has  become  so  morbidly 
diseased  on  the  subject  of  suicide  that  he  cannot  appreciate 
its  moral  wrong,  and  in  this  condition  of  mind  he  takes  his 
own  life  voluntarily  and  intentionally,  perhaps  with  the  very 
object  of  securing  to  his  family  the  benefits  of  an  insurance 
upon  his  life,  it  is  difficult  to  say  that  this  is  not  a  death  by 
his  own  hand,  within  the  meaning  of  the  policy.  *  ♦  * 
When  nothing  is  said  in  the  policy  with  respect  to  insanity, 
the  words  "  die  by  his  own  hand  "  in  their  literal  sense  com- 
prehend all  cases  of  self-destruction.  The  exceptions  which 
have  been  engrafted  upon  these  words  by  judicial  decisions 
must  rest  upon  the  ground  that  the  excepted  cases  could  not 
have  been  within  the  meaning  of  the  parties  to  the  policy. 
The  intent  on  the  part  of  the  insurer  in  inserting  the  con- 
dition is  evident.  The  policy  creates  in  the  assured  a  pecun- 
iary interest  in  his  own  death.  To  a  man  laboring  under 
the  pressure  of  poverty  and  the  urgent  wants  of  a  dependent 
family  or  of  inability  to  discharge  sacred  pecuniary  obliga- 
tions or  other  similar  causes,  the  policy  offers  a  temptation  to 
self-destruction.  To  protect  the  insurers  against  the  increase 
of  risk  arising  out  of  this  temptation  is  the  object  for  which 
the  condition  in  question  is  inserted.^  The  condition  ought, 
therefore,  to  be  so  construed  as  to  exclude  only  those  cases  in 
which  these  motives  could  not  have  operated,  such  as  acci- 
dent or  delirium.^  So  far  as  considerations  of  public  policy 
have  any  place  in  determining  such  a  question,  they  are  un- 
doubtedly in  favor  of  confining  the  exceptions  to  the  con- 

>  Per  Maule,  J.,  6  M.  <fe  G.  65S.  "  Ibid. 
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dition  to  cases  in  which  the  self-destruction  is  clearly  shown 
to  have  been  accidental  or  involuntary.  I  do  not  find  that 
any  of  the  cases  have  gone  so  far  as  to  adjudicate  that  the 
mere  want  of  capacity  to  appreciate  the  moral  wrong  in- 
volved in  the  act,  when  it  was  voluntary  and  intentional,, 
unaccompanied  by  any  want  of  appreciation  of  its  physical 
nature  and  consequences,  or  by  any  insane  impulse,  or  want 
of  power  of  will  or  self-control,  is  sufficient  to  take  a  case 
out  of  the  proviso.  The  contrary  has  been  held  in  several 
cases."  The  court  therefore  held  in  accordance  with  the  case 
of  Borradaile  v.  Hunter.^ 

In  the  unreported  case  of  Mallory  v.  Travelers'  Insurance 
Co.,^  the  question  of  insanity  was  incidentally  presented 
under  circumstances  which  left  it  doubtful  whether  the  death 
occurred  from  suicide  or  from  accident.  The  court  there  in- 
structed the  jury  that  if  the  condition  of  the  deceased  at  the 
time  of  the  death  was  such  that  he  could  not  distinguish 
between  right  and  wrong,  if  it  was  such  that  he  did  not  know 
that  he  was  doing  an  act  which  would  'produce  death,  then 
his  suicide  was  involuntary,  and  the  court  at  General  Term 
say :  "  This  was  quite  as  favorable  to  the  defendant  as  the 
rule  of  law  upon  this  subject  in  this  State  would  allow." 

§  241.  The  Rule  in  the  National  Courfei.— The  only  recent 
cases  which  seem  at  all  to  run  counter  to  the  general  current 
of  modem  decisions  upon  suicide  are  those  of  Mutual  Life 
Insurance  Co.  v.  Terry,*  and  cases  in  United  States  Courts 
governed  by  it.*  In  the  first  named  case  the  company  at  the 
trial  requested  a  charge,  that  if  the  insured  had  sufficient 
mental  capacity  to  know  that  he  was  about  to  take  poison, 

^  6  M.  <b  G.  689.  The  cases  of  Fowler  y.  Mut.  L.  Ins.  Co.  4  Lans.  202,  and  McClnre 
y.  Mut.  Ben.  L.  Ins.  Co.  8  Ins.  Law  Jour.  225,  were  decided  solely  upon  the  question 
whether  there  was  sufficient  eyidence  of  insanity  to  go  to  the  jury,  and  are  therefore  re- 
ferred to  in  the  chapter  on  Eyidence. 

'  To  be  found  on  appeal  47  N.  Y.  62,  but  the  Court  of  Appeals  do  not  pass  upon  this 
question.  A  case  of  the  same  title,  but  with  a  different  plaintiff,  was  decided  in  1872  by 
the  Commission  of  Appeals,  2  Ins.  Law  Jour.  889.  The  exception  in  the  latter  case  was 
"  suicide,  whether  felonious  or  otherwise,  sane  or  insane.'' 

*  15  Wall.  680 ;  s.  0.  2  Ins.  Law  Jour.  640,  and  below,  1  Dillon,  408. 

*  See  Moore  y.  Conn.  Mut.  L.  Ins.  Co.  8  Ins.  Law  Jour.  444 ;  Overstone  y.  Conn.  Mut. 
L.  Ins.  Co.  Ibid.  118. 
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and  that  his  death  would  be  the  result,  he  was  responsible, 
and  that  the  fact  that  his  sense  of  moral  responsibility  was 
impaired  by  insanity  did  not  affect  the  case,  but  the  court 
held  that,    though  he  knew  the    facts  stated,  yet   "  if  his 
reasoning  powers  were  so  far  overthrown  by  his  mental  Qondi- 
tion  that  he  could  not  exercise  his  reasoning  faculties  on  the 
act  he  was  about  to  do,"  or  if  he  was  "  impelled  to  the  act  by 
an  insane    impulse    which   the   reason  that  was    left  did 
not  enable  him  to  resist,"  the  company  was  liable.     On  appeal 
the  court  say :  "  It  may  not  be  amiss  to  notice  that  the  case  does 
not  present  the  point  of  what  is  called  emotional  insanity,  or 
mania  tra/nsitoriaj  that  is,  the  case  of  one  in  the  possession  of 
his  ordinary  reasoning  faculties,  who  allows  his  passions  to 
convert  him  into  a  temporary  maniac,  and  while  in  this  condi- 
tion commits  the  act  in  question.     This  case  is  expressly  ex- 
<jluded  by  the  last  clause  of  the  charge,  in  which  it  is  said  that 
anger,  distress,  or  excitement  does  not  bring  the  case  ^vithin  the 
rule  if  the  insured  possesses  his  ordinary  reasoning  faculties." 
After  examining  all  the  cases,  the  court  say :  "  The  question 
of  sanity  has  usually  been  presented  upon  the  validity  of  an 
agreement,  the  capacity  to  make  a  will,  or  upon  the  responsi- 
bility for  crime.     If  Terry  had  made  an  agreement  under  the 
circumstances  stated  in  the  charge,  a  jury  or  a  court  would 
have  been  justified  in  pronouncing  it  invalid.    A  will  then 
made  by  him  would  have  been  rejected  by  the  surrogate  if 
offered  for  probate.     If  upon  trial  for  a  criminal  offence,  upon 
all  the  authorities,  he  would  have  been  entitled  to  a  charge 
that,  upon  proof  of  the  facts  assumed,  the  jury  must  acquit 
him.    We  think  a  similar  principle  must  control  the  present 
case,  though  the  standard  may  be  different.    We  hold  the 
rule  on  the  question  before  us  to  be  this :    If  the  assured,  be- 
ing in  the  possession  of  his  ordinary  reasoning  faculties,  from 
anger,  pride,  jealousy,  or  a  desire  to  escape  from  the  ills  of 
life,  intentionally  takes  his  own  life,  the  proviso  attaches,  and  , 
there  can  be  no  recovery.     If  the  death  is  caused  by  the  vol- 
untary act  of  the  assured,  he  knowing  and  intending  that 
his  death  shall  be  the  result  of  his  act,  but  when  his  reason- 
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ing  faculties  are  so  far  impaired  that  he  is  not  able  to  under- 
stand the  moral  character,  the  general  nature,  consequences, 
and  effect  of  the  act  ^  he  is  about  to  commit,  or  when  he  is  im- 
pelled thereto  by  an  insane  impulse  which  he  has  not  the 
power  to  resist,  such  death  is  not  within  the  contemplation 
of  the  parties  to  the  contract,  and  the  insurer  is  liable." 
They  further  held  that  even  where,  as  in  the  case  before  them, 
the  insured  was  not  a  party  to  the  contract,  the  same  rule 
applies ;  "  We  see  no  difference  in  the  cases.  In  each  it  is  the 
case  of  a  contract,  and  is  to  be  so  rendered  as  to  give  effect 
to  the  intention  of  the  parties." 

Of  this  case  the  New  York  Court  of  Appeals  say,* "  It  will 
be  found  upon  an  examination  of  that  case,  that  the  question 
of  the  capacity  of  the  deceased  to  appreciate  the  moral  char- 
acter of  the  act  was  not  involved,  and  that  all  that  is  said 
upon  that  subject  in  the  opinion  is  obiter.  The  judge,  at 
the  trial,^  expressly  instructed  the  jury  that  it  was  not  every 
degree  of  insanity  which  would  so  far  excuse  the  party  tak- 
ing his  own  life  as  to  make  the  party  insuring  liable,  but 
that  the  mind  of  the  deceased  must  have  been  so  far  deranged 
as  to  have  made  him  incapable  of  using  a  rational  judgment 
in  regard  to  the  act  he  was  committing,  or  he  must  have 
been  impelled  by  some  insane  impulse  which  the  reason  that 
was  left  him  did  not  enable  him  to  resist.  Not  a  word  was  said 
to  the  jury  in  respect  to  his  consciousness  of  the  moral  quality 
of  the  act.    The  requests  to  charge,  which  were  refused,  re- 

'  It  is  held  in  Moore  v.  Conn.  Mut.  L.  Ins.  Co.  in  the  U.  S.  Circnit  for  the  Eastern  District 
of  Michigan,  8  Ins.  Law  Jour.  444,  that  these  words,  the  "  general  nature,  consequences, 
and  effect  of  the  act  **  in  this  opinion  do  not  refer  to  the  act  "  by  which  the  deceased 
took  his  life.  They  are  broader  than  that ;  they  refer  to  the  entire  act,  not  only  the  act 
by  which  he  took  his  life,  but  the  result  of  it.  That  is,  they  cover  the  '  suicide,'  the 
accomplished  fact ;  and  that  is  what  is  referred  to  as  the  '  general  nature,  consequences  and 
effect  of  the  act,'  that  is,  the  general  nature  of  the  suicide,  of  the  murder  committed 
upon  one's  self,  the  enormity  and  effect  of  it;  otherwise  it  would  be  inconsistent  with 
what  precedes ;  because,  if  it  was  his  voluntary  act,  he  knowing  and  intending  that  his 
death  would  be  the  result,  then  it  would  be  a  simple  absurdity  to  put  the  question  to  you 
whether,  under  those  circumstances,  if  he  did  not  understand  the  general  nature  and  con- 
sequences of  the  act,  that  the  company  would  be  liable.  That  would  be,  I  say,  absurd. 
Those  words  then,  have  a  broader  meaning,  and  cover  the  entire  accomplished  fact,  the  act 
of  suicide.'*  '  Van  Zandt  v.  Mut.  Ben.  L.  Ins.  Co.  8  Ins.  Law  Jour.  205 ;  anie^  %  240 

■  1  Dillon,  403. 
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quired  the  submission  to  the  jury  only  of  the  question  of  the 
capacity  of  the  deceased  to  understand  the  nature  and  con- 
sequences of  the  act,  and  did  not  require  them  to  find  that  it 
was  voluntary,  and  therefore  did  not  exclude  the  hypothesis 
of  an  insane  impulse  which  he  could  not  resist.  The  opinion 
delivered  in  the  Supreme  Court,  in  the  Terry  case,  contains 
some  general  language,  which  goes  far  beyond  the  charge  in 
the  Circuit  Court,  and  was  not  necessary  to  sustain  the  judg- 
ments. I  refer  to  that  part  of  the  opinion  which  is  relied 
upon  in  the  points  of  the  respondent  in  this  case,  and  in 
which  the  learned  judge  says,  that  *  if  the  death  is  caused 
by  the  voluntary  act  of  the  assured,  he  knowing  and  intend- 
ing that  his  death  shall  be  the  result  of  his  act,  but  when  his 
reasoning  faculties  are  so  far  impaired  that  he  is  not  able  to 
understand  the  moral  character,  the  general  nature,  conse- 
quences and  effect  of  the  act  he  is  about  to  commit,  or  when 
he  is  impelled  thereto  by  an  insane  impulse  which  he  has  not 
the  power  to  resist,'  the  insurer  is  liable.  The  precise  effect 
of  this  passage  is  not  very  clear  to  us,  as  it  includes  several 
conditions  which  can  hardly  co-exist.  It  can  be  conceived 
that  the  act  might  have  been  voluntary  and  the  seK-destruc- 
tion  intentional,  though  the  assured  failed  to  appreciate  its 
moral  character,  but  it  is  difficult  to  conceive  how  the  act 
could  have  been  voluntary  and  intentional  when  the  faculties 
of  the  deceased  were  so  impaired  that  he  was  not  able  to  un- 
derstand *  the  general  nature,  consequences  and  effect  of  the 
act  he  was  about  to  commit,'  or  when  he  was  impelled  there- 
to by  an  insane  impulse  which  he  had  not  the  power  to 
resist." 

In  Moore  v.  Connecticut  Mutual  life  Insurance  Co.,^  it  is, 
however,  claimed  that  the  Court  of  Appeals  is  in  error,  and 
that,  therefore,  the  remarks  of  the  Supreme  Court  were  not 
ohiter.  The  court  say :  "  The  learned  counsel  in  this  case 
have  overlooked  one  peculiar  feature  of  the  case  of  the  In- 
surance Company  v.  TeiTy,  and  that  is  the  refusal  of  the 
court  below  to  charge  as  requested.     This  precise  question 

^  3  Ins.  Law  Jour.  444,  U.  S.  G.  C.  East.  Diet,  of  Mich. 
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was  presented  in  the  request  to  charge,  which  the  court  re- 
fused to  give,  and  the  charge  which  was  given  by  the  court 
'below  must  be  read  in  connection  with  and  in  the  light  of 
the  requests  which  had  been  made  and  were  refused,  and 
that  request  presenting  this  exact  question  of  the  moral  char- 
acter of  the  act  and  of  moral  insanity,  in  my  opinion,  was 
clearly  and  fully  before  the  Supreme  Court.     For  the  pur- 
pose of  sustaining  that  position,  I  will  read  the  request  which 
was  refused,  and  in  response  to  which  the  charge  was  given 
which  was  given.     The  second  request  on  the  part  of  the 
defendant  was :  '  That  if  the  jury  believe,  from  the  evidence, 
that  the  said  self-destruction  of  said  George  Terry  was  in- 
tended by  him,  he  having  sufficient  capacity  at  the  time  to 
understand  the  nature  of  the  act  he  was  about  to  commit, 
and  the  consequences  which  would  result  from  it,  then  in 
that  case  it  was  wholly  immaterial  that  he  was  impelled 
thereto  by  insane  impulse  which  impaired  his  sense  of  moral 
responsibility  and  rendered  him  to  a  certain  extent  irrespon- 
sible for  his  action ' — ^thus  presenting  the  exact  question  upon 
which  the  Supreme  Court  passed,  and  whioh  is  embodied  in 
the  plaintiffs  third  request.     It  is  true  the  court  below  did 
not  include  in  express  terms  in  the  charge  given  this  question 
of  moral  responsibility  or  of  moral  insanity,  but  the  terms 
used  in  the  charge  which  was  given  are  broad  enough  to  in- 
clude that,  and  in  view  of  the  fact  that  the  court  had  been 
requested  to  charge  otherwise,  and  then  using  expressions 
which  are  broad  enough  to  include  that,  it  is  fair  to  presume 
that  it  was  so  included,  and  that  the  jury  so  understood. 
The  language  of  the  charge  as  given  was  as  follows :  '  If  he 
was  impelled  to  the  act  by  an  insane  impulse  which  the 
reason  that  was  left  him  did  not  .enable  him  to  resist,  or  if 
his  reasoning  powers  were  so  far  overthrown  by  his  mental 
condition  that  he  could  not  exercise  his  reasonins:  faculties 
in  the  act  he  was  about  to  do,  the  company  is  liable.'    This 
charge  must  be  read  in  the  light  of  the  request  which  had 
been  refused,  and  which  expressly  included  the  question  of 
moral  insanity." 

In  the  case  last  cited,  Longyear,  J.,  after  referring  to  the 
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fact  that  the  decision  in  Mutual  Life  Insurance  Co.  v.  Terry 
was  in  accordance  with  his  own  previously  expressed  views 
charged  the  jury,  "  If  you  shall  decide  that  he  was  insane,  you 
must  go  then  a  step  farther,  and  inquire  whether  his  insanity 
was  of  that  degree  and  kind  that  you .  are  satisfied  that  he 
was  driven  by  an  irresistible  impulse  to  commit  the  act,  or 
that  he  was  incapable  of  exercising  his  reasoning  powers  as 
to  the  moral  character,  general  eflfect  and  consequences  of 
taking  his  own  life.  If,  after  finding  that  he  was  insane,  you 
shall  come  to  the  conclusion  that  he  was  thus  insane,  the 
plaintiff  is  entitled  to  recover  at  your  hands ;  otherwise  not." 

§  242.  In  an  unreported  case  in  the  Superior  Court  of 
Baltimore,^  the  provision  was  against  death  "  by  suicide,  or 
by  his  own  hand,  or  in  consequence  of  an  attempt  to  commit 
suicide  or  to  take  his  own  life,"  the  court  held  that  insanity 
was  a  disease,  and  that  there  was  no  reason  why  the  company 
should  be  exempted  from  liability  in  case  of  death  by  that 
disease  any  more  than  any  other,  and  that  the  exception  in 
the  policy  applied  only  to  cases  in  which  there  was  an  inten- 
tional killing  of  himself  by  the  assured — that  is  a  deliberate 
killing  of  himself  by  a  person  capable  of  knowing  the  results 
of  his  action,  and  not  a  killing  of  himself  by  a  party  not  in 
his  sound  mind. 

§  243.  Sniclde  and  Death  by  his  Own  Hands,  Sane  or  In- 
sane.— In  some  recent  cases  the  language  of  the  exception 
has  been  modified,  obviously  with  the  intention  on  the  part 
of  the  insurers  to  avoid  the  diflSculties  connected  with  the 
question  of  insanity.  In  Mallory  v.  Travelers'  Insurance 
Co.,^  the  clause  read  "  suicide,  whether  felonious  or  other- 
wise, sane  or  insane."  The  court  say,  "  The  language  of  the 
exception  in  the  present  case  does  not  appear  to  have  been 
very  happily  chosen  to  express  in  concise  words  any  definite 
idea.  But  it  may  be  presumed  that  it  was  intended  to  cover 
a  suicide  committed  with  deliberate  design  by  a  person  in 

*  FoUmap  v.  Oermania  L.  Ins.  Co.  MSS. 

«  2  Ina  Law  Jour.  839,  N.  Y.  Commisiion  of  Appeals.    Such  a  clause  is  ralid.  Van 
Zandt  T.  Mut.  Ben.  L.  Ins.  Co.  3  Ins.  Law  Jonr.  208,  218. 
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sound  mind,  and  further,  that  the  company  should  not  be  re- 
sponsible if  the  assured,  in  an  insane  state,  by  his  own  act 
destroyed  his  life  by  any  of  the  means  usually  resorted  to 
for  the  achievement  of  that  purpose."  But  the  jury  having 
found  that  the  death  was  accidental,  it  was  not  necessary  to 
pass  upon  this  question. 

In  De  Gorgoza  v.  Knickerbocker  Life  Insurance  Co.,^ 
the  clause  was,  "in  case  he  shall  die  by  his  own  hand, 
sane  or  insane,"  and  it  was  held  that  the  words  "  sane  or  in- 
sane  "  had  no  farther  effect  than  to  render  the  policy  void  if 
the  insured  intended  self-destruction  while  in  a  state  of  in- 
sanity. The  plaintiff's  counsel  claimed  that  if  the  insured 
intended  self-destruction,  whether  he  was  sane  or  insane,  the 
plaintiff  could  not  recover.  If  the  act  was  wholly  invol- 
untary, whether  the  result  of  pure  accident  or  of  a  blind 
impulse  over  which  he  had  no  control,  he  being  incapable 
of  exercising  his  will,  the  company  were  liable ;  but  if  the 
act  was  volimtary  or  intentional,  then  they  were  not  liable  ; 
that  the  introduction  of  these  words  did  not  alter  the  ques- 
tion to  be  determined,  viz.,  whether  the  deceased  did  or  did 
not  die  by  his  own  act  or  hand  in  the  sense  of  the  law,  nor 
the  settled  rule  of  construction  that  those  words  require  an 
intentional  voluntary  act  of  self-destruction.  A  sane  man 
may  die  by  his  own  act  without  meaning  it,  and  an  insane 
man  may  yet  have  wit  and  will  enough  left  to  design  and 
contrive  his  own  death,  and  the  sole  object  of  the  clause 
being  to  restrain  the  assured  from  the  temptation  to  wilful 
self-destruction,  in  either  case,  if  the  death  was  involuntary 
and  not  intended,  the  act  could  not  be  said  to  be  the  act  of 
the  deceased,  and  the  policy  was  not  discharged.  In  this  view, 
the  words  "  sane  or  insane  "  made  no  difference.  They  were 
but  words  of  description,  like  "  sick  or  well,"  "  drunk  or 
sober,"  "  old  or  young,"  covering  every  possible  mental  con- 
dition, but  making  no  difference  in  the  question.  And  the 
court  seem  to  have  adopted  this  view.  At  the  trial  the 
judge  in  his  charge  to  the  jury  said,  "  It  will  be  for  you  to  in- 

*  8  Albany  Law  Jour.  10.  N.  Y.  Supreme  Ct.   The  original  papers  have  been  examined. 
The  case  is  now  in  the  Court  of  Appeals. 
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quire  neirt,  whether  you  are  reasonably  satisfied  on  this  evi- 
dence that  the  mental  condition  of  the  assured  at  the  time  the 
pistol  exploded  was  such  that  the  act  on  his  part  was  not  a  vol- 
untary act,  because,  if  the  act  was  not  an  act  of  his  own  will, 
the  exception  in  the  policy  does  not  apply  to  this  case,  and  the 
company  would  be  liable.     K,  on  the  other  hand,  whether 
you  believe  that  he  was  sane  or 'insane  at  the  time,  if  you 
see  any  evidence  in  the  case  warranting  your  coming  to  the 
conclusion  that  he  intended  self-destruction,  either  for  the 
purpose  of  relieving  himself  from  the  condition  he  was  in,  or 
any  other  purpose,  then  the  plaintiff  would  not  be  entitled  to 
recover.    The  primary  and  important  question  to  determine 
,is,  whether  he  was  actuated  by  a  will — whether  it  was  a  vol- 
untary act,  or  whether  it  was  from  an  impulse  over  which  he 
had  no  control.     K  it  was  the  latter,  then  he  was  not  a  re- 
sponsible agent,  and  it  is  not  a  case  which  exonerates  the 
company  from  liability.     But  if  you  are  satisfied  this  act  was 
voluntary,  intentional  self-destruction,  such  an  act  would  ex- 
onerate the  company,  and  the  plaintiff  would  not  be  entitled 
to  recover.     If  it  was  the  involuntary  act  of  a  person  in  a 
mental  condition  which  satisfies  you  he  was  incapable  of  ex- 
ercising his  will,  then  the  company  are  liable.   On  appeal,  the 
General  Term  say,  "  The  introduction  of  the  words  *  sane  or 
insane '  in  this  policy  can  have  no  fiirther  effect  under  the 
above  decisions  than  to  hold  the  policy  void  if  the  insured  in- 
tended self-destruction  while  in  a  state  of  insanity." 

In  a  recent  case  in  Wisconsin  the  language  was,^  "  shall 
die  by  suicide,  felonipus  or  otherwise,  sane  or  insane."  The 
court  say,  "  The  intention  here  manifested  is  so  plain  as  to 
«eem  incapable  of  further  explanation,  and  unless  there  is 
something  in  the  policy  of  the  law  which  forbids  such  stip- 
ulation, we  have  nothing  to  do  but  to  give  effect  to  it.  For 
however  the  word  *  suicide '  *  *  might,  if  standing  alone, 
be  construed  to  imply  a  felonious  self-destruction,  or  self-de- 
Btruction  by  a  sane  man,  or  one  capable  of  understanding  the 
nature  and   consequences  of  his  own  act,  and  of  judging 


'  Pierce  v.  TraveWa  Ins.  Co.  8  Ins.  Law  Jour.  422. 
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between  right  and  wrong,  it  is  obvious  that  it  cannot  be  so 
received  or  applied  here.     Such  construction  is  forbidden  by; 
the  express  words  of  the  condition,  which  declare  that  it 
shall  make  no  difference  whether  the  suicide  was  felonious  or 
otherwise,  or  whether  the  party  committing  it  was  sane  or 
insane  at  the  time.     The  parties  here,  therefore,  by  the  very 
language  of  the  condition,  defined  the  sense  in  which  they 
used  the  word,  and  by  that  definition  the  courts  must  be 
bound,  unless  there  be  something  in  the  condition  contrary 
to  public  policy  or  sound  morals,  which  is  not  pretended." 
The  court  then  holds  that  the  construction  must  be  the  same 
as  that  which  was  given  by  the  majority  of  the  court  to  the 
exception  in  Borradaile  v.  Hunter,  which  they  interpret  as 
holding  that  "  where  the  assured  killefd  himself  intentionally, 
though  not  feloniously,  as  by  any  voluntary  act  of  his  the 
natural,  ordinary  and   direct  tendency  or  effect  of  which 
would  be  to  produce  his  death,  and  which  act  he  had  at  the 
time  sufficient  mental  capacity  to  comprehend  and  to  foresee 
and  estimate  the  physical  consequences  of,  such  self-destruc- 
tion was  *  death  by  his  own  hands '  or  suicide,  within  the 
meaning  of  the  exception  contained  in  the  policy."     *     *     * 
They  then  continue, "  It  has  been  suggested  that  the  construc- 
tion here  given  would  necessarily  lead  to  the  denial  of  any 
claim  under  the  policy  if  the  assured  had  come  to  his  death 
in  the  manner  or  by  any  of  the  means  supposed  by  way  of 
illustration  in  Borradaile  v.  Hunter,  and  there  considered  as 
not  falling  within  the  intent  of  the  exception,  as  for  example, 
if  his  death  had  resulted  from  an  act  committed  under  the 
influence  of  delirium,  as  if  he  had  in  a  paroxysm  of  fever 
precipitated  himself  from  a  window,  or,  having  been  bled, 
removed  the  bandages,  or  had  taken  poison  by  mistake,  and 
death  in  either  case  had  ensued.     It  is  obvious  that  this 
kind  of  wholly  unintentional  or  accidental  self-destruction, 
which  never  received  and  never  deserved  the  name  of  '  sui- 
cide,' is  not  within  the  spirit  or  intent  of  the  proviso.    The  use 
of  the  word  ^  suicide'  in  this  condition  indicates  with  greater 
clearness  and  certainty  than  any  words  found  there,  that  such 

27 
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was  not  the  intention  of  the  insurance  company.  Deaths  of 
the  kind  last  above  spoken  of,  or  produced  as  there  stated, 
are  more  properly  denominated  deaths  by  accident  than 
deaths  by  suicide,  and  the  circumstances  attending  them 
would  clearly  not  be  such  as  the  parties  contemplated  at  the 
time  of  entering  into  the  contract,  and  therefore  should  not, 
as  it  clearly  seems  to  me,  be  held  within  the  intent  of  this 
condition  any  more  than  within  that  in  Borradaile  v.  Hunter. 
Deaths  so  caused  are  held  to  be  deaths  by  accident  within 
the  meaning  and  purpose  of  policies  of  insurance  against  ac- 
cident, as  where  a  man  negligently  *  draws  a  loaded  gun 
towards  him  by  the  muzzle,  or  the  servant  fills  the  lighted 
lamp  with  kerosene,  and  the  gun  is  discharged  and  the  lamp 
explodes,'  which  are  the  cases  put  by  way  of  illustrating 
what  constitutes  an  accident  in  an  action  upon  such  a  policy, 
in  Schneider  v.  Provident  Life  Insurance  Co.^  The  condition 
here  relieves  the  company  from  liability  only  where  the  self- 
destruction  was  intentional,  or  committed  by  a  party  who 
was  conscious  of  the  nature  of  the  act  he  was  committing  or 
about  to  commit,  and  conscious  of  the  direct  and  immediate 
consequences,  and  this  notwithstanding  the  act  may  have 
been  unaccompanied  by  any  criminal  or  felonious  intent  or 
purpose.  It  does  not  apply  or  relieve  the  company  where 
the  death  of  the  assured  was  accidental  or  may  be  properly 
said  to  have  been  caused  by  accident,  though  brought  about, 
it  may  have  been,  by  his  own  hands  or  by  some  dangerous 
or  destructive  instrument  held  in  them." 

§  244.  Opinions  of  the  Author. — ^The  views  taken  by  the 
State  courts  upon  the  question  of  suicide  seem  most  in  ac- 
cordance with  the  intention  of  the  parties  to  the  contract  It 
will  be  observed  that  in  all  the  cases  referred  to  there  was 
a  provision  in  the  policy  as  to  self-destruction,  and  there  was, 
moreover,  a  finding  by  the  jury,  of  a  greater  or  less  degree  of 
mental  disturbance.  The  evidence  from  which  insanity  was  in- 
ferred, was  in  some  of  the  cases  very  slight,  amounting  really 
to  little  more  than  the  fact  of  suicide.    Indeed,  between'  the 

»  24  Wise.  28. 
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judges  and  the  juries,  the  reasoning  has  often  seemed  to  re- 
volve in  a  circle,  and  to  utterly  deprive  the  clause  of  any  prac- 
tical application.  The  juries  say,  becmise  a  man  killed  himself 
otherwise  than  accidentally,  therefore  he  must  have  been  in- 
sane ;  and  the  judges  say,  if  a  man  was  insane  when  he  killed 
himself,  the  policy  is  not  forfeited.  Under  such  a  condition  of 
things  there  is,  practically,  no  case  left  to  which  the  clause  can 
apply,  even  though  the  courts  lay  down  correct  rules  as  to  the 
eflfect  of  evidence,  which  has  been  by  no  means  always  the  case.* 

§.  245.  Present  Form  of  English  Policies.— The  English 
companies  insert  no  clause  of  forfeiture  for  self-destruction  in 
policies  issued  upon  the  life  of  a  person  other  than  the  one 
who  procures  the  insurance,  while  in  policies  obtained  by 
persons  upon  their  own  lives,  the  condition  forfeits  the  policy 
in  case  of  self-destruction,  without  reference  to  sanity  or  in- 


'  As  to  proof  and  preeamptioii  with  reference  to  insanity  and  suicide,  see  Chapter  on 
Evidence. 

In  their  endeavor  to  protect  themselves,  insurers  have  recently  adopted  various  modi- 
fications of  the  clause  as  to  suicide.  The  American  Popular  of  New  York,  has  adopted  a 
clause  which  seeks  to  provide  an  outward  test  of  insanity,  which  is  to  preserve  the  policy 
from  forfeiture.  It  is  as  follows :  "  Or  if  he  shall,  whether  sane  or  insane,  die  by  his  own 
hand,  unless  such  death  shall  be  caused  by  an  act  committed  while  in  a  state  of  insanity, 
which  insanity  shall,  prior  to  the  commission  of  the  act,  have  been  detected  and  an- 
nounced by  a  physician  professionally  attending^  him."  Another  company  has  adopted  & 
clause  which  meets  the  case  with  precision,  leaving  little  room  for  misconception  by  court 
or  jury.  It  makes  the  policy  void  "  in  case  the  said  person  shall  die  by  his  or  her  own 
hand  or  act,  whether  sane  or  insane,"  but  adds  a  proviso  that  in  case  he  or  she  **  shall 
die  by  his  or  her  own  hand  or  act  while  insane,  the  net  reserve  on  this  policy  at  the  dato* 
of  death,  first  deducting  any  notes  or  other  indebtedness  due  the  said  company  on  account 
of  this  policy,  reckoned  according  to  the  '  combined  experience'  or  '  extreme  rate  of  mor- 
tality,' with  interest  at  four  per  cent,  per  annum,  shall  be  returned  to  the  holder  of  thia 
policy.** 

If  the  companies  continue  to  think  it  important  to  except  firom  losses  insured  against 
any  kind  of  self-destruction,  we  believe  they  must  make  some  such  change  in  the  terma 
of  the  exception  inserted  in  their  poUcies.  The  question  of  the  propriety  of  any  such  ex- 
ception  is  not  a  legal  one.  It  may  be  observed,  however,  that  the  argument  sometimea 
used,  that  the  mathematical  calculations  of  the  life  insurance  companies,  upon  wluch  their 
premiums  are  reckoned,  are  based  upon  the  ascertained  deaths  from  all  causes,  and  that, 
therefore,  liability  to  death  by  self-destruction  is  included  mathematically  in  their  pre- 
miums, would  apply  with  equal  force  against  the  exception  as  to  death  by  the  hands  of 
justice,  in  a  duel,  or  in  violation  of  law.  It  was  suggested  by  Maule,  J.,  in  Borradaile  v. 
Hunter,  that  the  purpose  of  preventing  an  inducement  to  suicide  would  be  attained  by 
proriding  that  in  case  of  death  from  that  cause  the  liability  of  the  company  should  be 
limited  to  the  sum  for  which  the  policy  could  have  been  sold  immediately  before  the 
death. 
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sanity,  unless  it  has  passed  by  assignment,  equitable  or  a(> 
tual,  to  some  third  party  for  a  pecuniary  consideration,  in 
which  case  it  is  held  good  for  the  amount  of  the  interest  of 
the  third  party.  Under  policies  of  this  nature,  several  cases 
have  arisen.  One  of  these  was  Moore  v.  Woolsey,^  where  a 
husband  was  bound  by  his  marriage  settlement  to  secure 
£5,000  to  his  wife ;  but  some  years  after  marriage,  he  being 
unable  so  to  do,  it  was  arranged  that  the  wife  should,  from 
her  own  property,  keep  up  policies  to  be  effected  on  her  hus- 
band's life,  in  which  he  was  to  have  no  interest.  The  hus- 
band, in  pursuance  of  this  arrangement,  insured  his  life  by  a 
policy  which  provided  that  if  he  should  die  by  his  own  hand, 
it  should  be  void,  so  far  as  his  executors  or  administrators 
were  concerned,  but  should  remain  in  force  only  to  the  ex- 
tent of  any  bonafde  interest  acquired  by  any  person  under 
an  actual  assignment  by  deed  for  a  valuable  consideration  in 
money,  or  by  way  of  security  or  indemnity,  or  by  virtue  of 
any  legal  or  equitable  lien  as  security  for  money,  upon  proof 
of  the  extent  of  such  interest  being  given  to  the  satisfaction 
of  the  company.  The  policy  was  at  once  handed  over  to  a 
trustee  for  the  wife,  and  the  wife  paid  the  premium.  On 
the  husband's  death  by  his  own  hand,  it  was  held  that  the 
wife's  trustee  had  a  bonafde  interest  in  the  policy,  by  virtue 
of  an  equitable  lien  as  security  for  money,  within  the  mean- 
ing of  the  policy. 

In  this  case,  the  objection  was  taken,  that  such  a  clause 
was  void  as  against  public  policy,  inasmuch  as  it  might  fur- 
nish an  encouragement  to  suicide.  But  Lord  Campbell  said : 
"  It  is  argued,  that  if  this  be  the  true  construction  of  the 
eighth  condition,  this  condition  is  void,  and,  indeed,  that  the 
whole  policy  is  vitiated,  on  the  ground  that  it  would  offer 
encouragement  to  suicide.  If  a  man  insures  his  life  for  a 
year,  and  commits  suicide  within  the  year,  his  executors  can- 
not recover  on  the  policy — as  the  owner  of  a  ship,  who 
insures  her  for  a  year,  cannot  recover  upon  the  policy  if, 

U  E.  <fe  B.  243 ;  e.  c  24  L.  J.  Q.  B.  40;  1  Jur.  N.  S.  468 ;  28  Eag.  Law  ^  £q.  248. 
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within  the  year,  he  causes  her  to  be  sunk.  A  stipulation 
that,  in  either  case,  upon  such  an  event,  the  policy  should 
give  a  right  of  action,  would  be  void.  But  where  a  man  in- 
sures his  own  life,  we  can  discover  no  illegality  in  a  stipula- 
tion that,  if  the  policy  should  afterwards  be  assigned  bona 
fide  for  a  valuable  consideration,  or  a  lien  upon  it  should 
afterwards  be  acquired  hona  fide  for  valuable  consideration, 
it  might  be  enforced  for  the  benefit  of  others,  whatever  may 
be  the  means  by  which  death  is  occasioned.  No  authority 
has  been  cited  in  support  of  the  position  that  such  a  con- 
dition is  illegal ;  and  the  frequent  introduction  of  it  into  life 
policies,  indicates  the  general  opinion  that  it  is  unobjection- 
able. The  supposed  inducement  to  commit  suicide  under 
such  circumstances  cannot  vitiate  the  condition  more  than 
the  inducement  which  the  lessor  may  be  supposed  to  Jiave 
to  commit  murder  should  render  invalid  a  beneficial  lease 
granted  for  lives.  When  we  are  called  upon  to  nullify  a 
contract  on  the  ground  of  public  policy,  we  must  take  care 
that  we  do  not  lay  down  a  rule  which  may  interfere  with 
the  innocent  and  useful  transactions  of  mankind.  That  the 
condition  under  discussion  may  promote  evil,  by  leading  to 
suicide,  is  a  very  remote  and  improbable  contingency ;  and  it 
may  frequently  be  very  beneficial,  by  rendering  a  life  policy 
a  safe  security  in  the  hands  of  an  assignee." 

§  246.  In  another  case  an  insurance  company  advanced 
money  to  a  person  on  mortgage  of  real  estate,  and  on  his  tak- 
ing a  policy  on  his  life,  which  was  deposited  with  the  com- 
pany as  collateral  security.  The  policy  was  by  its  terms  to 
be  void  in  case  of  death  by  suicide,  "  except  to  the  extent  of 
any  Ixma  fide  interest  therein  which  at  the  time  of  such  death 
shall  be  vested  in  any  other  person  or  persons  for  his,  her,  or 
their  own  benefit  for  a  sufficient  pecuniary  or  other  consider- 
ation." The  assured  having  committed  suicide  while  insane, 
it  was  held  that  the  assured  and  the  company  stood  in  the 
same  position  as  if  the  policy  had  been  mortgaged  to  a  third 
person,  and  that  it  was  valid  to  the  extent  of  the  mortgage 
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debt.^  But  where  the  policy  provided  that  it  should  be  void 
in  case  of  suicide,  "  but  if  any  third  party  have  acquired  a 
hoTia  fide  interest  therein  by  assignment,  or  by  legal  or  equi- 
table lien  for  a  valuable  consideration,  or  as  security  for 
money,  the  assurance  "  "  shall  nevertheless  to  the  extent  of 
such  interest  be  valid  and  of  fuU  effect,"  and  the  assured 
T^ecame  bankrupt  and  committed  suicide,  and  after  that 
assignees  were  appointed,  to  whom  the  estate  of  the  assured 
passed  by  operation  of  law,  it  was  held  that  the  assignees 
could  not  recover  under  the  policy,  as  the  exception  in 
favor  of  third  parties  referred  only  to  assignees  by  con- 
tract, not  to  an  assignment  by  operation  of  law.*  Where 
the  policy  was  to  be  forfeited  in  case  of  insanity  unless 
it  had  been  "  legally  assigned,"  it  was  held  that  the  words  , 
meant  "  validly  and  effectually  assigned,"  and  that  an  equi- 
table charge  on  the  policy  made  by  deposit  was  enough.' 

§  247.  Self-destmction  by  a  Sane  Man. — ^No  case  has 
arisen  in  which  the  question  of  liability  has  been  presented 
in  the  case  of  self-destruction,  where  there  was  no  allegation 
of  insanity,  unless  that  of  Hartman  v.  The  Keystone  Insur- 
ance Company  is  such  an  one.*  But,  from  the  report,  such 
does  not  appear  to  have  been  the  question  disputed.  The 
policy  was,  by  its  terms,  to  be  avoided  if  the  insured  "  shall 
die  by  his  own  hand,  in  or  in  consequence  of  a  duel,"  <fea 
He  was  insured  March  26th,  about  noon,  and  died  during 
that  night,  about  half  past  three  o'clock,  of  arsenic,  which  he 
was  shown  to  have  bought  in  the  morning  before  obtaining 
insurance.  It  was  also  shown,  that  after  purchasing  the 
arsenic,  and  in  the  negotiation  for  the  policy,  he  inquired  as 
to  the  effect  upon  the  policy,  if  the  person  insured  committed 


'  White  V.  Britirfi  Empire  Mut.  L.  Asa.  Co.  Y  L.  R.  Eq.  894;  s.  c,  88  L.  J.  Ch.  68; 
17  W.  R.  26 ;  19  L.  T.  N.  S.  806. 

*  JaclEson  V.  Forster,  1  £1.  <fe  EI.  468.  See  Jones  y.  Consul.  Inv.  Ass.  Soc  26  Bear. 
256 ;  8.  c.  6  Jur.  N.  S.  214 ;  28  L.  J.  Ch.  66 ;  Solic.  <&  Gen.  L.  Ass.  Soc.  v.  Lamb.  2  De 
O.  J.  <&  S.  261 ;  8.  c.  10  Jup.  N.  S.  789;  88  L.  J.  Ch.  426;  12  W.  R.  941 ;  10  L.  T.  N.  S. 
^02. 

•  Dufamr  v.  Prof.  L.  Ins.  Co.  25  Beav.  699;  s.  c.  4  Jur.  N.  S.  841 ;  27  L.  J.  Cb.  817. 
^  21  Penn.  State,  466. 
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suicide,  and  had  also  declared  Ms  intention  to  commit  sui- 
cide. It  seems  to  have  been  contended  that  the  clause 
quoted  required  that  the  death  "  by  his  own  hand  "  must  be 
in  or  in  consequence  of  a  duel,  and  that  death  by  his  own' 
hand  in  any  other  manner,  did  not  forfeit  the  policy.  But 
the  court  held,  that  the  clause  *^  die  by  his  own  hand,"  must 
be  disconnected  from  those  which  follow.  "  Standing  alone, 
they  mean  any  sort  of  suicide.  Besides  this,  the  court  was 
Tery  plainly  right  in  charging  that  if  no  such  condition  had 
been  inserted  in  the  policy,  a  man  who  commits  suicide  is 
guilty  of  such  a  fraud  upon  the  insurers  of  his  life,  that  his 
representatives  cannot  recover  for  that  reason  alone."  ^ 

§  248.  The  passage  already  quoted  from  Moore  v.  Wool- 
sey,*  shows  Lord  Campbell's  opinion,  that  self-destruction  by 
a  sane  man  avoids  the  policy,  whether  there  is  a  clause  to 
that  effect  or  not ;  and  such  is  the  admission,  tacit  or  ex- 
pressed, of  nearly  all  the  cases  referred  to.  Self  destruction 
by  a  sane  man  is  a  felony.*  It  therefore  comes  within  the 
doctrine  laid  down  in  Fauntleroy's  case.*  It  is,  moreover, 
obviously  a  death  occurring  in  the  known  violation  of  law.*^ 

§  249.  In  Horn  v.  Anglo-Australian  &  Universal  Family 
Life  Assurance  Co.,*  there  was  no  provision  as  to  suicide  in 
the  policy.  It  seems  to  have  been  admitted  that  the  insured 
was  insane  when  he  killed  himself,  but  it  was  argued  that  on 
grounds  of  public  policy  the  contract  was  avoided  by  suicide, 
as  that  was  a  felony,  and  the  case  was  assimilated  to  Faunt- 
leroy's case,  where  his  execution  for  a  felony  was  held  to  for- 
feit the  policy,"^  but  Wood,  V.  C,  expressly  repudiated  the 

^  In  Mat.  L.  Ins.  Co.  v.  Terry,  15  Wall.  680,  Hunt,  J.,  referring  to  this  case,  speaks  of 
'"  the  confessedly  uDsoond  addition  that  suicide  would  avoid  a  policy,  although  there 
were  no  condition  to  that  effect  in  the  policy." 

*  Ante,  %  245.  *  2  Bishop  on  Grim.  Law,  §  887, 448, 450, 642.  *  AnU,  %  223. 

*  AnU,  g  218.  See  Prince  of  Wales  Ass.  Co.  y.  Palmer,  25  Bear.  605.  In  England 
the  attempt  to  commit  suicide  is  constantly  punished  as  a  crime.  In  this  country  there 
appears  to  have  been  no  attempt  to  pimish  in  such  a  case  except  in  Com.  v.  Dennis,  106 
Mass.,  162,  and  there  it  was  held  that  the  statute  law  had  abolished  the  common  law  on 

i;his  subject 

*  80  L.  J.  Ch.  611;  a.  c.  7  Jur.  N.  S.  678  ;  9  W.  R.  859;  4  L.  T.  N.  S.  142. 
^  4  Bligh,  N.  S.  194 ;  a.  c.  2  Dow  &Ci,l;  ante,  %  228. 
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doctrine  that  public  policy  forbade  insurance  against  insanity. 
After  a  reference  to  Fauntleroy's  case  as  deciding  that, 
"  although  nothing  was  said  in  the  policy  one  way  or  the  other, 
the  law  would  infer  as  a  condition  that  the  execution  of  the 
assured  in  *  consequence  of  a  crime  committed  by  him,'  was 
not  one  of  the  cases  in  respect  of  which  the  policy  would  be- 
come payable,"  he  says :  "  The  argument  might  be  pursued, 
although  I  do  not  know  that  any  case  has  so  decided,  to  the 
same  extent  in  the  case  of  a  person  committing  suicide  while 
in  a  sane  state  of  mind,  thus  committing  a  felony  and  losing 
his  life  thereby."  He  continues,  "  I  have  no  doubt  in  my  own 
mind  that  there  is  no  principle  of  public  policy  which  inter- 
feres to  prevent  a  person  insuring  against  the  consequences  of 
his  insanity,  in  whatever  unhappy  form  it  might  develop 
itself,  just  as  he  might  insure  against  any  other  calamity  by 
which  his  life  would  be  determined."  There  can  be  no 
doubt  that  a  person  cannot  recover  on  a  policy  upon  the  life 
of  another  whose  death  he  has  caused.^ 

§  250.  Self-destmction  by  Drunken  Man.— In  Equitable 
Life  Assurance  Society  v.  Paterson,®  it  was  held  that  if  the 
assured  drank  to  intoxication,  and  while  in  that  condition, 
by  accident  or  mistake  took  an  overdose  of  laudanum,  it  was 
not  a  dying  by  his  own  hand  in  the  sense  of  the  policy,  even 
though  the  mistake  or  accident  was  in  some  sense  occasioned 
by  the  drunkenness ;  but  if  he  took  the  laudanum  with  in- 
tent to  destroy  his  life,  it  was  immaterial  that  he  was  drunk 
at  the  time,  and  the  policy  was  avoided.  "  An  accident,  even 
though  it  be  the  result  of  that  loss  of  perception  produced 
by  drink,  cannot  fairly  be  called  the  product  of  intent.  But 
if  the  intent  in  fact  exists,  the  other  fact  that  the  man  was 
maudlin  from  drink,  and  could  have  no  intelligent  concep- 
tion of  his  surroundings,  does  not  help  the  case,  since  the 
drunkenness  is  his  own  act." 


'  In  Reed  v.  Royal  Ex.  Ass.  Soc.  Pealce's  Add.  Cas.  70,  such  seems  to  have  been  the 
defence. 

■  41  Geo.  338. 
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■ 

§  251.  Intemperanee.— Where  a  policy  provided  that  it 
should  be  void  ^  if  the  insured  died  by  reason  of  intemper- 
ance, from  the  use  of  intoxicating  liquors,  the  jury  were  in- 
structed as  follows:  "If  you  find  that  Miller's  death  was 
produced  by  other  causes,  then  you  should  find  for  the 
plaintiff."  "  The  policy  must  be  construed  strictly  against  the 
defendant,  and  if  you  find  that  Miller's  death  was  only  con- 
tributed to  by  the  intemperate  use  of  liquors,  then  you  must 
find  for  the  plaintiff."  "  In  order  to  avoid  the  policy,  the  de- 
fendant must  satisfy  you  by  a  preponderance  of  evidence, 
that  the  sole  or  paramount  cause  of  Miller's  death  was 
caused  by  the  intemperate  use  of  intoxicating  liquors." 
On  appeal,  the  defendants  claimed  that  if  intemperance 
shortens  life,  it  is  a  cause  of  death  within  the  meaning  of  the 
policy;  but  the  court  held  the  charge  to  the  jury  correct. 
They  say  that  "  it  rarely,  if  ever,  happens  that  the  intemper- 
ate use  of  intoxicating  drinks  is  indulged  in  for  a  consider- 
able period  without  to  some  extent  shortening  life.  *  *  The 
proximate  cause  of  an  effect  is  that  which  immediately  pre- 
cedes and  produces  it,  as  distinguished  from  the  remote, 
mediate,  or  predisposing  cause.  When  several  causes  con- 
tribute  to  death  bb  a  result,  it  may  be  externally  difficult  to 
determine  which  was  the  remote,  and  which  the  immediate 
cause,  yet  this  difficulty  does  not  change  the  fact  that  the 
death  is  to  be  attributed  to  the  proximate  and  not  to  the 
mediate  cause.  Nor  is  the  difficulty  in  questions  of  this  kind, 
any  greater  than  that  which  arises  in  questions  of  negligence,, 
contributory  negligence,  and  many  others  which  are  con- 
stantly the  subjects  of  judicial  investigation." 

On  a  subsequent  trial  of  the   case,  it  was  held*  that 

'  Miller  v.  Mut.  Ben.  L.  Ins.  Co.  31  Iowa,  216;  s.  c.  1  Ins.  Law  Jour.  26. 

'  84  Iowa,  222 ;  s.  o.  1  Ins.  Law  Jour.  747.  In  this  case  the  court  say  :  *'  In  our 
opinion  the  verdict  cannot  be  sustained  ;  it  is  palpably  and  grossly  in  conflict  with  the 
evidence,  and  could  only  have  been  rendered  under  the  influence  of  passion  or  prejudice. 
Upon  the  question  involving  the  cause  of  the  death  of  Miller,  the  testimony  points  but 
one  way ;  that  he  died  from  intemperance  in  the  use  of  intoxicating:  liquors,  there  can  be 
no  honest  reasonable  doubt.  There  is  nothing  within  the  whole  record  that  can  be  digni- 
fied into  the  importance  of  creating  a  conflict  of  evidence  on  this  point  He  was  shown  to 
have  been  an  intemperate  man  for  years,  often  given  to  paroxysms  of  gross  intoxication. 


426  LAW   OF  LIFE  INSURANCE.  [§251. 

evidence  that  the  insured  died  from  a  cause  occasioned  or 
produced  by  his  excessive  use  of  intoxicating  liquors,  will 
support  the  defense  that  he  died  from  intemperance,  and 
therefore,  where  the  insured  having  escaped  ft^m  those  hav- 
ing him  in  charge,  while  he  was  in  a  fit  of  ddirium  t/remm^ 
ran  into  the  open  air  and  through  the  streets,  in  inclement 
weather,  without  clothing,  and  it  was  shown  that  such  ex- 
posure contributed  to  his  death,  these  facts  supported  the 
defense. 

In  an  unreported  case  ^  the  policy  provided  that  the  in- 
surers should  not  be  liable  if  the  insured  should  "  die  by  rea- 
son of  intemperance  from  the  use  of  intoxicating  liquors ; " 
and  there  was  evidence  to  establish  that  he  did  so  die,  and 
that  he  had  delirium  tremens  or  mania  a  potu^  caused  by 
such  intemperance,  and  that  such  disease  is  often  fatal  It 
was  also  in  evidence  that  morphine,  amongst  other  medicines^ 
was  administered  in  large  quantities  by  the  physician  called 

He  would  drink  to  ineensibility,  and  protract  these  debauches  nntil  nature  failed  to  supply 
strength  necessary  to  enable  him  to  continue  his  indulgences.  He  had  seasons  of  sobrie^ 
which  would  continue  for  montha  His  debauches  were  not  very  protracted  as  to  time, 
bat  most  violent  in  excess.  In  one  of  these,  after  having  spent  two  or  three  days  at  a 
'  saloon, '  drinking  alB  was  his  wont  on  such  occasions,  and  leaving  it  neither  at  night  nor 
in  the  day-time,  he  was  assisted  home  by  the  one  who  had  dealt  out  to  him  the  poisoo- 
ous  beverage,  and  supplied  with  a  bottle  of  liquor  to  which  he  could  have  access  at  his 
own  house.  Soon  after  a  physician  was  called  in  who  found  him  suffering  from  an  attack 
of  delirium  trement.  He  rapidly  grew  worse  and  died  from  the  disease.  The  physimn 
testifies  that  his  death  was  caused  by  the  disease  just  named,  which  was  the  result  of  the 
intemperate  use  of  intoxicating  liquors.  Not  a  siDgle  witness  ^ves  evidence  contradict- 
ing the  foregoing  statement  of  facts.  The  only  testimony  that  forms  even  the  bans  of  an 
argument  in  support  of  the  verdict  of  the  jury,  is  the  affidavit  of  the  physician  (the  same 
who  attended  him  in  his  lost  sickness)  to  the  effect  that  he  died  of  exposure  and  intern* 
perance.  The  affidavit  was  prepared  and  used  to  establish  Miller^s  death  upon  applica- 
tion to  the  defendant  for  payment  of  the  policy.  The  physician  also,  in  his  evidence,  at 
the  trial,  stated  he  had  died  of  congestion  of  the  lungs  and  brain,  caused  by  exceedve  in- 
dulgence in  the  use  of  intoxicating  liquors.  In  explanation  of  the  evidence  it  ie  shown 
that  Miller,  in  his  delirium,  escaped  from  those  having  charge  of  him,  and  was  thereby 
exposed  in  his  underclothes,  while  running  at  large  in  the  city,  to  the  inclemency  of  the 
weather.  It  farther  appears  that  congestion  of  the  lungs  and  brain  was  a  conseqnenc* 
of  his  indulgence  in  intoxicating  liquors,  and  was  an  attendant  of  the  disease  produced 
thereby.  AU  that  can  be  said  of  this  evidence,  giving  it  the  weight  and  effect  claimed 
by  plaintiff's  coimseL  is  that  Miller  died  of  congestion,  or  from  exposure,  both  of  which 
were  the  direct  consequences  of  his  intemperate  use  of  intoxicating  liquors.  This  con- 
clusion sustains  the  defense  that  he  died  from  intemperance. 

"  Ranney  v.  Mut  Ben.  L.  Ins.  Co.  U.  S.  C.  C.  Mass.  stated  May  on  Ins.  388. 
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to  take  care  of  him,  as  a  remedy.  The  plaintiff  claimed  that 
the  treatment  was  improper,  and  that  if  the  insured  had 
delirium  t/remenSj  his  death  resulted  directly  and  imme- 
diately from  the  excessive  amount  of  opium  administered, 
and  not  from  the  disease.  The  defendants  requested  the 
court  to  rule  that  "  if  the  assured,  by  intemperance  caused  by 
the  use  of  intoxicating  liquors,  brought  upon  him  a  disease, 
fatal  in  its  nature,  and  a  physician  was  called  in  who,  in  good 
faith  and  with  intent  to  cure,  administered  medicines  which 
in  fact  contributed  to,  or  even  caused  the  death  of  the  in- 
sured," he  could  not  recover.  This  instruction  was  refused, 
but  the  court  did  instruct  the  jury  as  follows :  "  The  real 
question  in  this  case  is,  whether  intemperance  from  the  use 
of  intoxicating  liquors  was  the  cause  of  death.  If  the  disease 
from  which  the  insured  was  suffering  was  delvrium  tremens 
or  m/mia  a  polmy  or  other  disease  resulting  from  intemperance 
from  the  use  of  intoxicating  liquors,  and  that  disease,  though 
not  necessarily  mortal,  yet  from  want  of  helpful  appUcation, 
or  neglect  of  proper  care  or  treatment,  produced  exhaustion 
or  fever  and  consequent  death,  the  death  would  properly 
be  considered  as  resulting  from  the  intemperance,  even  if  the 
disease  were  not  so  mortal  in  itself,  but  that  with  good  care  and 
imder  favorable  circumstances  the  insured  might  have  re- 
covered ;  yet  if  it  became  the  cause  of  death  by  reason  of  the 
most  efficacious  mode  of  treatment  not  having  been  adopted, 
then  the  plaintiff  would  not  be  entitled  to  recover.  K  the 
death  of  the  assured  was  caused  by  any  drug  administered 
to  him  in  the  course  of  medical  prLtice  forihe  purpose  of 
cure  in  sufficient  quantity  to  produce  death,  and  death  was 
the  effect  of  the  drug  and  not  of  the  disease,  then,  in  such 
case  the  death  could  not  properly  be  considered  as  resulting 
from  the  intemperance  in  the  use  of  intoxicating  liquors,  and 
the  plaintiff  upon  that  branch  of  the  case  would  be  entitled 
to  recover."  And  the  court  farther  instructed  the  jury  "  that 
they  were  to  consider  whether  the  insured  caused  his  own 
death  by  the  use  of  intoxicating  drinks,  or  whether  the  phy- 
sician caused  the  death  by  the  use  of  narcotic  drugs ;  whether 
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the  death  resulted  from  that  alone,  or  whether  the  man  was 
in  a  condition  in  which  they  failed  to  relieve  him  from  the 
disease,  and  left  the  disease  to  cause  the  death  itself;  or 
whether  it  was  of  itself  the  active  and  immediate  cause  of 
the  death,  and  he  would  have  recovered  but  for  that,  is  a 
question  of  fact  for  your  determination." 

§  252.  "Habitual'*  Use  of  liquors.  —  Where  the  policy 
provided  that  if  the  insured  should  die  from  the  habitual  use 
of  intoxicating  liquors  the  policy  should  be  void,  it  was  held  ^ 
that  the  word  "  habitual "  was  material.  "  I  do  not  suppose 
that  if  a  uniformly  temperate  man  should  be  overcome  with 
liquor,  and  die  in  consequence  of  a  single  debauch,  he  could 
be  said  to  die  in  consequence  of  the  habitual  use  of  liquor. 
But  it  is  not  for  me  to  say  how  long  the  use  of  liquor  must 
be  considered  to  make  it  habitual.  You  are  to  judge  of  this 
fact  as  of  any  other  fact  in  the  case.  The  law  very  frequently 
requires  juries  to  find  what  is  a  reasonable  time;  there  are 
numerous  instances  where  juries  are  called  upon  to  examine 
questions  of  that  sort.  And  so  you  are  to  determine  in  case 
this  man  did  die  by  use  of  intoxicating  liquor,  whether 
it  had  become  habitual  or  whether  it  was  a  temporary 
thing,  and  you  are  also,  permit  me  to  say,  permitted  to  find, 
if  you  choose,  that  the  use  of  liquor  between  the  5th  and 
24th,  or,  if  you  choose,  to  find  that  the  use  of  liquor  for  three 

*  De  Camp  v.  N.  J.  Mut.  L.  Ids.  Co.  3  Ine.  Law  Jour.  89,  U.  S.  C.  C.  South.  Dist  of 
N.  Y. 

The  case  of  N.  York  L.  Ine.  Co.  v.  Graham,  2  DuvaU,  606,  was  one  where  the  defend- 
ants endeavored  to  prove  that  the  deceased  died  from  intemperance,  which  under  the 
terms  of  the  policy  would  have  released  them  from  liability.  It  would  appear  that  he 
was  suffering  from  delirium  tremens,  and  that  chloroform  was  administered  to  him  in 
considerable  quantities,  and  tliat  the  jury  found  that  the  latter,  rather  than  intemperance, 
was  the  immediate  cause  of  death,  though  the  court  say  that  had  no  chloroform  been 
administered  and  he  had  then  died,  there  could  have  been  scarcely  a  doubt  that  delir- 
ium tremens  was  the  sole  cause  of  the  death. 

In  Conn.  Mut  L.  Ins.  Co.  v.  Siegel,  1  Am.  Law  Rec.  762,  Ky.  Ct.  of  Appeals,  tbe 
policy  was  by  its  terms  to  be  void  in  case  the  insured  should  "  become  so  far  intemperate 
as  to  impair  his  health  or  induce  delirium  tremens." 

In  Buchanan  v.  iEtna  L.  Ins.  Co.  U.  S.  C.  C.  East.  Dist.  of  Mo.  the  defense  was  a  vio- 
lation of  the  policy,  because  the  insured  had,  after  its  issue,  become  so  far  intemperate 
as  to  impair  his  health  seriously  and  permanently  and  to  induce  delirium  tremens,  and 
there  was  a  verdict  for  the  company. 


S  263,  254.]  INDISPUTABLE  POLICIES.  429 
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weeks  is  a  habitual  use,  you  are  permitted  to  do  so.  It  is  a 
thing  entirely  within  your  power.  The  testimony  of  the 
defendants  is,  that  the  death  was  caused  by  the  excessive  use 
of  alcoholic  liquors  and  opiates,  and  that  statement  is  con- 
tained in  the  physician's  certificate  of  death,  and  is  exactly 
or  substantially  contained  in  the  verdict  of  the  coroner's  jury. 
Now,  in  regard  to  the  manner  of  his  death,  if  De  Camp  used 
liquors  habitually  and  excessively,  and  used  opiates  also,  for 
the  purpose  of  allaying  the  excitement  of  the  liquor,  and 
they  combined  to  cause  and  did  cause  his  death,  and  the 
liquor,  directly,  materially  and  eflfectuaUy  contributed  to  his 
death,  then  the  policy  was  avoided.  If  you  find  that  he  used 
an  undue  quantity  of  liquor  habitually,  and  in  the  wild  and 
excited  state  which  liquor  created  resorted  to  over-doses  of 
opiates  to  produce  quiet,  and  so,  from  the  combined  effects  of 
these  stimulants  and  narcotics  died — and  observe  this :  if  you 
find  that  the  stimulants,  that  is  liquors,  directly,  materially 
and  effectively  contributed  to  his  death,  then  the  policy  is 
not  binding  upon  the  company." 

§  263.  Other  PrOTisions  of  the  Policy. — Where  there  was 
a  condition  that  fraud  or  false  swearing  in  the  proofs  should 
forfeit  aU  claim  under  the  policy,  it  was  held  that  the  fraud 
or  false  swearing  must  be  wilful  with  reference  to  a  material 
matter,  and  with  intent  to  deceive.^  The  policy  contained  in 
the  premium  clause  the  words,  "  in  consideration  of  the  quar- 
terly premium  of  $30  24,  to  be  paid  on  or  before  the  28th 
days  of  November,  February,  May,  and  August,"  and  in  the 
payment  clause  the  words,  "  the  balance  of  the  year's  pre- 
mium, if  any,  being  first  deducted,"  and  it  was  held  *  that 
the  contract  was  for  a  yearly  premium  in  quarterly  instal- 
ments, and  the  death  occurring  subsequently  to  the  August 
payment,  a  deduction  of  the  subsequent  November,  Febru- 
ary and  May  instalments  should  be  allowed. 

§  254.  Indisputable  Policies. — Some  companies  issue  poli- 

>  Mftrion  y.  Great  Repub.  (F.)  Ins.  Co.  36  Mo.  148. 
'  Hcsterberg  v.  Equitable  L.  Ids.  Co.  1  Ciacin.  483. 
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dies  which  are  represented  to  be  "  indisputable/'  though  the 
practice  is  more  common  in  England  than  in  this  comitry. 
In  some  cases  they  are  made  absolutely  indisputable,  bat 
more  generally  they  amount  to  an  agreement  that  the  com- 
pany will  not  avail  itself  of  any  defense  resting  on  certain 
specified  grounds,  or  that,  after  the  policy  shall  have  been  in 
force  for  a  certain  period,  it  shall  be  indisputable  for  any 
cause  growing  out  of  any  alleged  error  or  misrepresentation  in 
the  application.  We  have  seen  one  American  policy  which 
had  indorsed  upon  it  at  the  time  of  its  issue,  "  This  policy  is 
indisputable  for  any  cause  whatever." 

As  to  these  "indisputable  policies,"  Mr.  Bunyon  says 
with  great  force : ^  "It  is  clearly  open  to  the  parties  to  con- 
tract where  no  representations  whatever  are  made  by  the  as- 
sured, or  for  the  insurers  to  issue  the  policy  free  from  all  con- 
ditions. The  object  of  the  assured  in  such  a  case  is  to  obtain 
an  assurance  representing  an  unconditional  obligation  to  pay 
on  the  occurrence  of  the  event.  This  is  readily  carried  out; 
the  difficulty  is  to,  combine  therewith  the  preliminary  inves- 
tigation by  the  assurers,  through  the  medium  of  the  aasured 
and  his  agents,  without  which  it  is  obvious  that  the  company 
cannot  safely  issue  the  policy.  The  problems  then  present 
themselves  for  solution,  how  far  the  preliminary  investigation 
can  be  the  basis  of  the  contract  prior  to  the  issue  of  the 
policy,  and  yet  be  separated  from  the  contract  when  com- 
pleted ;  and,  if  this  is  not  possible,  how  far  the  proposal  may 
itself  be  modified,  so  as  to  prevent  its  importing  any  condi- 
tion into  the  contract.  The  two  questions  must  be  considered 
together.  It  is  clearly  open  to  the  assured  to  stipidate  that 
any  information  given  by  him  shaU  not  be  taken  to  be  a  rep- 
resentation, the  truth  of  which  is  to  be  imported  as  a  con- 
dition into  the  policy,  as  for  example,  he  may  state  it  *  to 
the  best  of  his  belief,'  or  simply  as  a  fact,  '  of  which  he  has 
been  informed.'  He  may  also,  it  would  seem,  stipulate,  that, 
tendering  general  information,  he  is  not  to  be  held  answer- 
able for  the  unintentional  suppression  of  a  material  fact 


*  p.  88. 
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within  hift  knowledge.  Here  would  appear  to  be  the  limit 
of  his  power  of  controlling  the  effect  of  his  own  acts  and 
statements.  Such  a  course  could  not  make  the  policy  indis- 
putable, and  its  application  is  no  new  invention.  The  in- 
surers may,  however,  agree  that  they  will  not  take  advantage 
of  any  unintentional  error,  misrepresentation,  omission  or 
mistake,  made  by  him,  or  even  of  the  fraud  of  third  parties, 
of  which  he  is  not  cognizant,  to  avoid  the  policy.  And  this 
appears  to  be  the  effect  of  these  conditions.^  An  agreement 
that  the  insurer  will  not  raise  any  objection,  even  in  the  case 
of  direct  personal  fraud,  is  a  void  condition.  It  has  even 
been  questioned  whether  it  would  not  be  suJBBicient  to  render 
the  policy  itself  wholly  void  ah  initio  as  an  illegal  contract. 
In  these  cases,  then,  fraud,  if  not  mentioned,  must  be  as- 
sumed to  be  excluded,  since  that  construction  is  always  to  be 
preferred,  which  will  support  a  contract,  and  it  is  never  to  be 
supposed  that  the  parties  to  it  intend  an  illegal  stipulation, 
where  a  lawful  meaning  can  be  given  to  their  words.  Of 
course,  this  construction  cannot  make  the  policy  really  indis- 
putable, for  it  leaves  open  the  question  whether  the  state- 
ment or  omission  complained  of,  was  fraudulent  or  not,  and 
also  what  is  the  true  meaning  or  construction  of  the  policy 
itself.  In  one  company,  claiming  for  its  policies  the  title  of 
indisputable,  the  principle  of  indisputability  was  attempted 
to  be  carried  out  by  the  following  proviso :  '  That  every 
policy  issued  by  the  company  shall  be  indefeasible  and  indis- 
putable, and  the  fact  of  issuing  the  same  shall  be  conclusive 
evidence  of  the  validity  of  the  policy ;  and  it  shall  not  be 
lawful  for  the  company  to  delay  payment  of  the  money 
assured  thereby,  on  the  ground  of  any  error,  mistake  or  omis- 

^  Lord  Campbell  says,  Wbeelton  y.  Hardisty,  8  £.  <fe  B.  282,  288,  that  "  a  proyision 
that  all  asflnranoes  iball  be  unquestionable  means  indisputable/'  and  amounts  to  "an 'ab- 
solute guaranty  that  no  objection  shall  be  taken  to  defeat  the  policy  on  the  death  of  the 
party  whose  life  is  insured,  subject  to  the  implied  exception  of  personal  fraud,  which  will 
yitiate  every  contract." 

In  re  Oen.  Proy.  Life  Asa.  Co.  18  Week.  Rep.  896,  the  policy  was  indisputable,  and 
admitted  on  the  face  of  it  the  truth  of  the  statements  in  the  proposal;  yet  it  was  held  yoid 
•  for  concealment 
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sion,  however  important,  made  by  or  on  the  part  of  the  per- 
son or  persons  eflfecting  such  insurance ;  and  that,  on  the 
contrary,  the  amount  so  assured  shall  be  paid  at  the  time 
stipulated  by  the  policy,  as  if  no  error,  mistake  or  omission 
had  been  made  or  discovered.'  ♦  *  *  The  clause,  more- 
over, does  not  include  misrepresentations,  although  not 
fraudulent,  unless  the  words  *  error  or  mistake '  are  sufficient, 
which  seems  doubtful.  Neither  does  it  prevent  the  insurers 
raising  any  question  as  to  what  is  the  true  nature  of  the 
contract  proposed  by  the  policy.  It  is  important  to  remark, 
that  indisputable  policies  contain  the  usual  conditions  as  to 
residence,  maritime  risks,  suicide  and  military  service,  while 
a  reaUy  indisputable  policy  should  be  subject  to  no  condi- 
tions whatever.  Such  policies  could  not  be  indiscriminately 
issued  except  at  an  advanced  rate  of  premium.  Residents  in 
the  tropics,  and  persons*  whose  lives  were  subject  to  more 
than  ordinary  risk,  would  otherwise  aU  seek  such  an  office, 
and  its  funds  would  soon  be  unable  to  meet  the  demands 
upon  them." 

§  255.  Mr.  Bunyon  also  refers  to  a  practice  originally 
introduced  by  the  Scotch  companies  by  which,  after  a  policy 
has  been  in  existence  a  certain  number  of  years,  it  is  trans- 
ferred to  a  class  of  "  Select  Assurances,"  in  which  it  is  pro- 
vided that  only  certain  conditions  shall  be  applicable,  all 
others  being  released  by  an  express  certificate,  and  in  the 
first  class  of  such  "  Select  Assurances "  the  only  condition 
retained  is  that  as  to  the  payment  of  the  premium,  while  in 
the  second  class  the  conditions  as  to  residence  and  military 
service  are  retained.  Mr.  Bunyon  adds :  "  It  is  obvious  that 
such  a  release  as  is  contained  in  the  certificates  stands  upon 
a  very  different  ground  to  that  of  the  indisputable  clause  in 
the  policy  already  considered.  There  can  be  no  doubt  but 
that  the  right  to  set  aside  a  contract  may  be  released,  even 
although  that  right  may  have  arisen  by  reason  of  the  fraud 
of  the  releasee.  At  the  same  time,  they  are  in  principle  open 
to  this  objection,  that,  by  a  general  rule  of  law,  releases 
given  by  persons  not  cognizant  of  their  rights  are  inopera- 
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tive.  When  the  policy  is  void  on  account  of  the  fraud  of 
the  assured,  the  author  presumes  that  such  a  release  could 
not  improve  his  position  if  given  by  the  insurers,  so  long  as 
they  were  ignorant  of  the  fact."  ^ 

§  256.  Non-Forfeitable  Policies. — Companies  'fi^equently 
annoimce  that  th^ir  policies  are  "  non-forfeitable,"  or  "  non- 
feitable  for  any  cause  whatever."  The  precise  meaning  of 
these  phrases  is  not  clear.  It  is  presumed,  however,  that 
they  would  be  held  to  mean  that  such  a  policy  is  not  to  be 
rendered  void  by  any  act  occurring  after  its  issue.  Such 
phrases  without  limitation  would  waive  all  the  conditions 
contained  in  the  policy  as  to  residence,  travel  and  occupa- 
tion. They  might  even  be  held  to  waive  the  condition  as  to 
the  payment  of  the  premium,  though  perhaps  the  interpreta- 
tion would  be,  that,  in  case  of  failure  to  pay,  some  allowance 
should  be  made  on  account  of  premiums  previously  paid. 
These  suppositions  are  made  on  the  assumption  that  com- 
panies actually  issue  policies  answering  to  the  description 
contained  in  their  advertisements,  or  that  they  are  bound  by 
their  announcements,*  but  we  have  seen  no  policies  which 
did  not  introduce  words  of  limitation. 

'  In  Wlieelton  t.  Hardisty,  8  £.  <fe  B.  282,  the  prospectus  of  the  company  stated  that 
their  forms  had  been  reyised,  "  so  that  all  assurances  with  the  association  shall  be  an . 
questionable,  except  where  frand  has  been  practiced  in  obtaining  them."  The  court  say: 
"  It  would  seem  hardly  consistent  with  the  safety  of  the  company  if  they  were  absolutely 
to  agree  that  the  policies  should  be  unquestioned  in  case  of  fraud  by  the  referees  or  life. 
We  should,  if  necessary,  be  disposed  to  hold  that  the  jfraud  of  the  life  or  referees  was  a 
fraud  within  the  exception  in  the  prospectus." 

It  seems  to  us  that  the  practice  referred  to  in  the  text  might  well  be  introduced  into 
this  country.  After  a  policy  has  been  in  existence  fire  years  or  more  the  company 
should  hare  been  able  to  satisfy  themselves  as  to  the  correctness  of  the  representations 
upon  which  it  was  granted,  and  might  fairly  undertake,  after  such  period,  to  indorse 
upon  it  a  waiyer  of  any  defense  grounded  upon  the  representations  contained  in  the  appll- 
cation,  if  satisfied  that  no  fraud  was  committed. 

'  See  remarks  as  to  the  effect  of  a  companjr's  proppectus  considered  in  the  chapter  on 
Eyidence. 
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PROOFS     OF    DEATH. * 


§  257.  General  Eule  as  to  Proots. — ^After  a  death  has  oc- 
curred the  provisions  of  the  policy  as  to  presenting  proof  of 
that  fact  to  the  company  must  be  complied  with.  The  re- 
quirements upon  this  subject  vary  considerably  in  the  poli- 
cies of  different  companies.  In  some  a  particular  form  of 
proof  is  specified  in  the  policy,  but  more  frequently  the  only 
reference  t.o  such  proofs  is  by  a  clause  which  fixes  the  time 
when  the  money  is  to  become  payable,  as  a  specified  period 
after  the  presentation  of  proofs.  In  whatever  form  such  a 
requirement  is  contained  in  the  policy  it  is  a  condition  pre- 
cedent which  must  be  strictly  complied  with,  and  where  the 
liability  to  pay  does  not  accrue  till  a  time  limited  after  such 
proofs  are  furnished,  no  action  can  be  maintained  until  they 
are  furnished  and  the  time  limited  has  elapsed,  unless  there 
has' been  a  waiver  of  one  or  both  conditions.^  A  compliance 
with  this  condition  will  not  be  excused  by  anything 
less  than  an  act  of  God  rendering  compliance  impossible. 
Thus  where  a  policy  issued  by  an  Accident  Insurance  Com- 
pany made  it  a  condition  precedent  to  a  recovery  that  a 
notice,  specifying  the  particulars  of  the  accident,  should  be 
delivered  within  seven  days  after  its  occurrence,  it  was  held 
that^this  provision  applied  even  in  a  case  where,  owing  to 

'Taylor  v.  iEtna  L.  Ins.  Co.  13  Gray,  434;  TVorsley  t.  Wood,  6  T.  R.  710; 
Mason  v.  Harvey,  8  Exch.  819 ;  Roper  y.  London,  1  El.  <fr  El.  825 ;  s.  o.  28  L.  J.  Q.  B. 
260  ;' Davis  y.  Niagara  (F.)  Ins.  Co.  49  Me.  282  ;  Owen  v.  Farmers'  Joint  Stock  Ina.  Co. 
67  Barb.  518;  8.  o.  10  Abb.  N.  S.  166, note;  Home  Ins.  Co.  y.  Dake,  8  Ins.  Law  Jour.  365, 
Ind. ;  Mitchell  y.  Home  Ins.  Co.  32  Iowa,  421 ;  Woodfin  y.  AsheyUle  Mat.  Ins.  Co.  6 
Jones  Law,  658,  where  the  condition  was  in  a  by-law  which  was  held  to  be  binding  on 
the  assured.  It  would  seem  that  where  an  action  is  brought  on  a  parol  contract,  proofs 
of  death  must  be  presented  in  the  same  manner  as  if  a  policy  had  been  issued.  HtcCann 
y.  iEtna  (F.)  Ins.  Co.  3  Ins.  Law  Jour.  149,  Nebraska. 
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the  sudden  operation  of  the  accident  and  its  resulting  in 
instantaneous  death,  there  was  nobody  capable  of  giving  the 
required  notice,  because  no  survivor  knew  of  the  existence 
of  the  policy,  and  yet  it  was  not  a  case  where  the  act  of  God 
had  rendered  notice  impossible,  for  the  assured  might  have 
provided  for  the  contingency,  and  informed  some  one  of  the  ex- 
istence of  the  policy.^  It  has,  however,  been  held  by  the  Su- 
preme Court  of  the  United  States,  under  a  Are  policy,  that  if 
the  assured  is  insane,  the  presentation  of  proofs  is  excused.* 
But  the  proviso  requiring  proofs  will  be  construed  liberally, 
and,  unless  the  policy  in  terms  calls  for  specific  information 
the  requirement  will  be  satisfied  by  furnishing  such  rea- 
sonable evidence  as  the  party  can  command  at  the  time 
to  give  assurance  to  the  company  of  his  right  to  receive 
the  money,  and  of  their  liability  for  the  loss ;  *  and  it  need 
not  be  in  the  precise  words  specified  in  the  policy,*  though 
there  must  be  a  substantial  compliance  both  in  its  contents, 
and  in  the  mode  of  giving  it.  A  requirement  of  notice 
does  not  call  for  proofs  of  loss.^ 

§  258.  Time  of  presenting  Prool^. — In  a  case  in  Indiana,' 
the  policy  required  that  notice  of  the  death  should  be  given 
to  the  company  at  Chicago,  as  soon  thereafter  as  possible,  and 
on  the  trial  evidence  was  presented  showing  that  the  death 
occurred  about  six  miles,  or  about  an  hour  and  a  half  of  easy 
travel  from  the  post-office  of  the  plaintiff,  from  which  place 
there  was  a  daily  mail  to  and  from  Chicago,  and  that  one  day 
was  sufficient  time  for  him  to  go  or  send  to  Chicago ;  that 
the  plaintiff  was  engaged  at  his  home  when  the  death  oc- 
curred, and  that  there  was  no  obstacle  in  the  way  of  his 
going  or  sending  to  the  office,  other  than  his  ordinary  farm- 
ing operations,  and  that  he   neither  gave  nor  caused  any 

^  Gamble  v.  Accident  ABSurance  Co.  4  Irish  R.  Com.  Law,  204. 
'  Germania  F.  Ins.  Co.  v.  Boykin,  1  Ins.  Law  Jour.  208. 
■  Walsh  V.  Washington  M.  Ins.  Co.  82  N.  Y.  427. 

*  iE^a  F.  Ins.  Co.  v.  Tyler,  16  Wend.  385 ;  Cornell  v.  Le  Roy,  9  Wend.  168. 

»  Tooley  t.  Hartford  Pass.  Ass.  Co.  2  Ins.  Law  Jour.  276,  U.  S.  C.  C.  S.  D.  of  111. 

*  ProYident  L.  Ins.  <fc  Iny.  Co.  y.  Baum,  29  Ind.  236. 
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notice  of  the  death  to  be  given  to  the  company  until 
eight  or  ten  days  after  the  death ;  but  it  was  also  proved 
that  the  policy  was,  during  all  that  time,  in  the  trunk  of 
deceased,  at  Chicago,  and  had  never  been  in  the  possession 
of,  or  seen  by  the  plaintiff,  till  the  end  of  the  eight  or  ten 
days,  and  that  when  he  then  notified  the  company  of  the 
death,  the  officers  gave  him  a  blank  form  for  an  affidavit  in 
regard  to  it,  and  stated  to  him  that  it  would  be  sufficient 
if  he  made  it  out  and  returned  it  within  three  or  four 
weeks,  which  he  did.  Upon  the  evidence  the  court  charged 
the  jury  that  "  the  fact  that  the  plaintiff  did  not  know  of  the 
condition  in  the  policy  of  insurance,  in  regard  to  notice  to 
the  company  of  the  death,  *  *  *  excused  the  plaintiff 
from  such  notice,  until  after  he  was  informed  of  such  con- 
dition, and  the  failure  to  give  notice  for  such  time,  under 
such  circumstances,  is  no  ground  of  defence.  I  do  not  mean 
to  say  that  he  coidd  wait  indefinitely,  but  that,  if  he,  within 
a  reasonable  time,  procured  the  policy,  and  on  the  same  day 
gave  the  company  verbal  notice  of  the  death,  and  the  com- 
pany then  gave  him  a  blank  form  of  a  notice  without  objec- 
tion as  to  the  time,  and  he  was,  until  that  time,  ignorant  of 
that  condition,  it  may  be  considered  by  the  jury  in  decid- 
ing whether  he  gave  the  defendant  notice  of  the  death  within 
proper  time ;  and  the  jury  may  also  take  into  consideration 
the  action  of  the  company,  and  the  time  of  such  action  after  no- 
tice, to  learn  the  circumstances  of  the  death.  Immediate 
notice  means  notice  within  a  reasonable  time  under  all  the 
circumstances."     On  appeal  this  charge  was  held  correct 

In  other  cases,  it  has  been  held  that  "  forthwith  "  means 
within  a  reasonable  time ;  ^  that  notice  of  a  loss  which  occurred 
on  the  10th,  mailed  on  the  11th,  and  received  on  the  15th,  was 
sufficient ;  *  that  notice  mailed  on  the  23d,  of  a  loss  which 
occurred  on  the  15th,  and  was  known  to  the  insured  on  the 
18th,  was  a  compliance  with  a  condition  requiring  notice 


'  Woodfin  y.  Asheyille  Ids.  Co.  6  Jones  Law,  658. 
»  Schenck  t.  Mercer  Co.  M.  F.  Ins.  Co.  4  Zab.  447. 
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forthwith/  though  eleven  days'  delay  has  been  held  not  an 
"  immediate  "  notice,  no  excuse  for  the  delay  being  shown,* 
and  notice  given  six  days  after  an  accident  has  heen  held  * 
not  to  be  "immediate  notice "  under  an  accident  policy,  an 
agent  of  the  company  having  been  at  the  time  accessible  to 
the  insured ;  but  on  the  other  hand,  where  notice  of  the  death 
with  full  particulars  of  the  accident  was  required  to  be  given 
^*  as  soon  thereafter  as  possible,"  it  was  held  that  notice  within 
a  week  and  affidavits  furnished  within  six  weeks,  were  in  time.* 
K  an  application  for  insurance  contains  an  agreement  that 
the  assured  will  be  "  bound  by  the  act  of  incorporation  and 
by-laws  of  the  company,"  and  the  policy  issued  thereon  re- 
cites that  the  company  will  be  liable  "  according  to  the  true 
intent  and  meaning  of  said  act  of  incorporation  and  by-laws," 
and  refers  to  the  application  as  binding  upon  the  assured, 
under  the  limitations  and  conditions  expressed  in  the  by-laws, 
the  assured  must  comply  with  the  conditions  of  the  by-laws 
relative  to  giving  notice  and  making  proof  of  loss,  and  if  the 
by-laws  provide  that  every  one  sustaining  loss  "  within  thirty 
days  shall  file  with  the  secretary  a  particular  account  of  the 
amount,"  Ac,  the  omission  to  do  so  for  seventeen  months 
wUl  discharge  the  policy.*  Where  the  policy  makes  no  pro- 
vision as  to  the  time  for  presenting  proofs,  all  that  the  in- 
surer can  require  is  that  they  be  presented  in  a  reasonable 
time.  •  It  may  be  observed  that  whether  proofs  were  fur- 
nished "as  soon  as  possible"  is  a  matter  for  the  jury,''  and 
that  the  sufficiency  of  preliminary  proofs  and  what  amounts 
to  a  waiver  are  questions  of  law,  but  whether  such  proofs 
were  furnished,  and  whether  the  acts  were  done  which  con- 
stitute a  waiver  are  questions  of  fact.® 

'  N.  Y.  Cent  (F.)  Ins.  Co.  v.  Nat.  Ptot.  Ins.  Co.  20  Barb.  468. 

*  Trask  y.  State  F.  <fc  M.  Ins.  Co.  29  Penn.  198. 

'  Railway  Pass.  Asa.  Co.  y.  Bnrwell,  8  Ins.  Law  Jour.  281,  Ind. 

*  Proyidence  L.  Ins.  <fc  Iny.  Co.  y.  Martin,  82  Md.  810. 
»  Smith  V.  HayerhiU  Mnt.  F.  Ins.  Co.  1  Allen,  297. 

*  KUlipe  V.  Putnam  F.  Ins.  Co.  28  Wise.  472. 

^  Proyidence  L.  Ins.  A  Iny.  Co.  y.  Martin,  82  Md.  810. 

*  Miller  y.  Eagle  L.  4k  Health  Ins.  Co.  2  £.  B.  Smith  268,  288.     Aa  to  the  effect  of 
proofs  of  death,  aa  eyidence,  see  Chapter  on  Eyidenoe. 
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§259.  Mode  of  Presenting  Prooft. — Where  the  policy  re- 
quired the  insured  to  "  deliver  in  "  a  particular  account  of  the 
loss,  and  also  provided  that  "  aU  communications  and  notices 
to  the  company  must  be  postpaid  and  directed  to  the  secre 
tary  at "  a  place  named,  and  the  statement  of  the  loss  was  so 
sent  but  never  received,  it  was  held  that  the  provision  of 
the  policy  that  a  statement  should  be  delivered  in  had  not 
been  complied  with.^  So,  if  the  policy  requires  notice  in 
writing  to  the  secretary,  parol  notice  to  an  agent  is  not  suffi- 
cient* But  it  has  been  held  that  where  proofs  are  deposited 
in  the  mail,  it  is  presumed  they  reach  their  destination  in 
due  course  unless  evidence  to  the  contrary  is  given.* 

§  260.  Contents  of  Proofe — ^Unless  the  policy  expressly 
provides  what  the  proofs  shall  contain,  the  company  cannot 
require  any  particular  kind  of  proof.  In  Taylor  v.  ^tna 
Life  Insurance  Co.,*  Metcalf,  J.,  says :  "  By  the  terms  of  the 
policy  the  sum  insured  was  payable  in  ninety  days  *  after  due 
notice  and  proof  of  the  death '  of  Andrew  Taylor.  Such 
notice  and  proof  were  therefore  prerequisite  to  the  mainte- 
nance of  this  action.  The  defendants,  in  their  answer,  deny 
that  they  were  furnished  by  the  plaintiff  with  such  proof 
They  admit,  however,  in  the  statement  of  facts,  that  there 
was  no  defect  in  the  proof  of  said  Taylor's  death,  unless,  in 
order  to  constitute  due  proof  thereof,  it  was  necessary  to  pro- 
duce a  sworn  certificate,  such  as  is  hereinafter  mentioned,  of  the 
physician  who  attended  the  deceased  in  his  last  sickness.  The 
ground  taken  by  the  defendants  is,  that  such  certificate  is  a 
requisite  and  essential  part  of  the  preliminary  proof  of  the 
death,  and  made  so  not  only  by  the  terms  and  reasonable  in- 
tendment of  the  contract  contained  in  the  policy,  but  also 
by  their  own  usage  and  understanding,  and  the  usage  and 
understanding  of  other  life  insurance  companies.    To  sup- 


>  Hodgkins  v.  Mont^mery  Co.  Mut  (F.)  Ins.  Co.  84  Barb.  213.    See  also  Railway 
Pass.  Asa.  Co.  y.  Bur  well  8  Ins.  Law  Jour.  281,  Ind. 

*  Patrick  V.  Farmers'  (F.)  Ins.  Co.  48  N.  H.  621. 

*  KiUips  T.  Putnam  F.  Ins.  Co.  28  Wise.  472. 

*  18  Gray,  434. 
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port  this  ground  of  defense,  the  defendants  have  introduced 
(the  plaintiff's  counsel  consenting)  a  pamphlet  issued  by  them, 
which  they  were  accustomed  to  give  to  claimants  on  their 
policies,  and  which,  it  is  admitted  by  the  plaintiff,  was  given 
to  him  by  the  defendants  at  the  time  when  he  presented  to 
them  his  proof  of  Andrew  Taylor's  death.  Under  the  head 
of '  Proofs  of  Death  Required,'  that  pamphlet  contained  among 
other  required  proofs  the  following :  *  1st.  A  certificate  from 
the  physician  who  attended  the  party  during  his  last  sickness,, 
stating  particularly  the  nature  of  the  disease,  its  duration^ 
and  the  time  of  death.'  It  was  also  a  part  of  said  required 
proof  that  the  certificate  'should  be  sworn  to  before  a  magis- 
trate or  other  officer  qualified  to  administer  an  oath  or  affinn- 
ation.'  *  *  The  policy  does  not  embody  nor  refer  to  any 
by-law,  requisition,  usage,  or  understanding  of  the  defendants 
as  to  the  kind  of  proof  which  they  should  require  of  the  death 
of  Andrew  Taylor.  Whatever,  therefore,  might  be  such  by. 
law,  requisition,  usage,  or  understanding,  the  plaintiff  would 
not  be  bound  thereby.  He  is  bound  only  by  the  policy  it- 
self, that  is,  to  furnish  '  due  proof  of  the  death.  K  the  de- 
fendants would  have  bound  the  plaintiff  by  their  by-laws, 
(fee,  they  should  have  made  the  policy  in  terms  subject  to 
those  by-laws,  or  in  some  way  have  made  them  a  part  of  the 
contract  contained  in  the  policy.  The  question,  what  is  due 
proof,  is  to  be  determined  by  the  court,  according  to  the  rules 
of  evidence,  and  not  by  the  defendants,  nor  by  any  other  life 
insurance  companies.  We  are  not  informed  what  proof  of 
death  was  presented  to  the  defendants,  and  it  is  not  neces- 
sary that  we  should  know ;  for  it  is  conceded  by  them  that 
the  proof  was  sufficient,  if  the  physician's  certificate  was  not 
a  requisite  part  of  it.  The  usage  of  the  defendants  to  require 
certain  specified  proof  of  death  has  been  relied  on  in  argu- 
ment. In  the  first  place,  no  such  usage  is  duly  shown.  In 
the  next  place,  if  it  were  so  shown,  there  is  no  pretence  that 
the  plaintiff  had  any  notice  of  it  when  he  took  the  policy. 
He,  therefore,  for  that  reason,  if  for  no  other,  could  not  be 
bound  by  it." 
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§  261.  Proofe  Need  not  Disclose  Interest. — Unless  the 
policy  requires  it,  it  is  not  necessary  to  show  to  the  company 
in  the  preliminary  proofs,  that  the  claimant  had  an  insurable 
interest  in  the  life  of  the  deceased.^  In  the  case  cited,  Wood- 
ruff, J.,  says :  "  No  preliminary  proof  of  interest  was,  by  the 
conditions  of  the  policy,  to  be  furnished.  The  exhibition  of 
proofs  to  the  defendants  on  this  subject,  was  not  made  a  con- 
dition precedent  to  the  title  of  the  plaintiff  to  demand  pay- 
ment. By  the  terms  of  the  policy,  the  sum  insured  was  made 
payable  within  sixty  days  after  notice  and  proof  of  deatL 
However  true  it  may  be  that  no  recovery  can  be  had  if  the 
plaintiff  had  no  insurable  interest,  it  in  no  wise  follows  that, 
if  he  had  an  insurable  interest,  his  right  of  action  was  not 
perfect  in  sixty  days  after  proof  of  the  death.  That  was  the 
only  preliminary  proof  prescribed  in  the  contract,  and  if  the 
defendants  thought  proper  to  make  any  further  condition, 
requiring  proof  of  any  other  matter,  they  did  so  at  their  own 
peril.  The  plaintiff's  right  of  action  was  complete  (if  he  had 
an  insurable  interest)  when  he  had  complied  with  the  con- 
ditions of  the  policy,  although  he  commenced  his  action  at 
the  peril  of  being  defeated,  if  it  appeared  on  the  trial  that 
his  contract  was  a  mere  wager.  I  find  nothing  in  the  cases 
cited  by  the  counsel  for  the  appellants  inconsistent  with  this 
view.  They  are  cases  in  which  the  question,  as  to  sufficiency 
of  proof,  related  to  proof  of  interest  on  the  trials  or  where  it 
was  made  one  of  the  conditions  of  the  policy,  that  the  sum 
insured  should  only  be  payable  after  proof  of  loss,  which 
proofs  were  to  be  accompanied  by  particulars  showing  the 
extent  of  the  loss  sustained,  the  situation  and  value  of  the 
property,  and  the  like.  Such  a  condition  is  common  in  fire 
and  marine  policies,  and  when  inserted,  is  to  be  complied 
with ;  otherwise  there  is  no  such  precedent  condition,  and 
the  parties  respectively  prosecute  and  defend  upon  the  usual 
terms.  If  the  plaintiff  establishes  his  case  on  the  trial,  he 
recovers,  and  cannot  be  defeated  because  he  did  not  prove 

*>  Miller  y.  Eagle  L.  <&  Health  Ins.  Co.  2  £.  D.  Smith,  268 ;  Smith  y.  iEtna  L.  Ids.  Co. 
6  Lane.  545;  8.  o.  on  appeal,  49  N.  Y.  211. 
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his  claim  to  the  satisfaction  of  the  defendants  before  he  com- 
menced his  action.  *  *  The  defendants  agreed  to  pay  to 
the  plaintiff  *  one  thousand  dollars  within  sixty  days  after 
due  notice  and  proof  of  the  death  of  the  said  Ralph ;'  and 
how  many  soever  the  other  particulars  may  be,  which  the 
plaintiff  must  establish  before  he  could  enforce  that  contract, 
it  was  no  part  of  the  contract  that  he  should  exhibit  his  evi- 
dence to  the  defendants  before  the  trial." 

A  provision  in  an  accident  policy,  that  no  claim  shall  be 
made  unless  the  injury  "  shall  be  caused  by  some  outward 
or  visible  means,  of  which  proof  satisfactory  can  be  furnished," 
does  not  require  such  proof  to  be  furnished  before  the  trial,^ 
and  a  provision  that  all  claim  shall  be  forfeited  unless  fiill 
particulars  of  the  accident  and  injury  shall  be  furnished  with- 
out suppression  of  any  material  fact,  is  not  broken  by  a  fail- 
ure to  disclose  injuries  happening  subsequent  to  the  accident, 
by  which  the  original  injury  is  aggravated.* 

§  262.  Contents  of  Proofe. — ^Where  the  policy  required 
that  the  proof  of  death  should  contain  "the  name  of  the 
physician  or  physicians  and  other  persons  in  attendance,  and 
the  place  and  date  of  burial,  *  *  the  affidavit  of  the 
medical  attendants,  &a,"  it  was  claimed  that  the  preliminary 
proofs  were  deficient,  because  they  did  not  contain  the  affi- 
davit or  certificate  of  Dr.  Bartlett,  as  one  of  the  attending 
physicians;  but  the  court  held,'  that,  "Although  he  had 
been  a  practicing  physician.  Dr.  Bartlett  was  not  such  at  the 
time  of  the  death  of  Gibson,  and  had  not  been  for  some  years 
previously.  He  was  one  of  the  sympathizing  firiends,  who, 
on  occasions  of  accident  or  death,  are  present  to  give  aid  and 
comfort.  Mrs.  Gibson  immediately  on  the  arrival  of  her 
husband  despatched  a  messenger  for  Dr.  Meacham,  the  family 
physician.  In  the  meantime,  the  wounded  man  being  in 
great  pain,  some  person  suggested  that  Dr.  Bartlett  had  bet- 
ter make  an  examination  of  his  wounds ;  Mrs.  Gibson  assent- 

'  Railway  Pass.  Ass.  Ck>.  y.  Burwell,  8  Ins.  Law  Joar.  281,  Ind. 
*  Rhodes  y.  Railway  Pass.  Ins.  Co.  6  Laos.  71. 
■  Gibson  y.  Am.  Mut  L.  Ins.  Co.  87  N.  Y.  680. 
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ing,  he  did  so,  and  he  also  gave  him  morphine  to  relieve  his 
pain.  Upon  the  arrival  of  Dr.  Meacham,  he  took  chai^  of 
the  case.  It  does  not  appear  that  Dr.  Bartlett  acted  in  any 
other  than  a  friendly  capacity,  or  that  he  has  at  any  time 
desired  or  expected  compensation  for  his  services.  I  do  not 
know  that  he  could  claim  compensation  in  money  for  his 
kind  offices,  any  more  than  could  the  other  neighbors  present 
and  assisting.  The  service  was  charitable  and  voluntary. 
The  defendant  did  not  make  any  request  that  this  question 
should  be  submitted  to  the  jury,  but  claimed,  as  a  matter  of 
law,  that  Dr.  Bartlett  was  an  attending  physician.  This 
claim  cannot  be  sustained." 

§  263.  Where  it  was  a  condition  of  the  renewal  of  the 
policy,  that  in  case  of  death,  proof  of  health  at  the  time  of 
renewal  should  be  furnished  before  an  action  'was  brought, 
and  incomplete  affidavits  were  presented  to  the  company,  the 
court  say,^  that  when  they  are  "  read  in  connection  with  the 
fact  that  the  death  was  only  about  two  months  after  the  re- 
newal, and  that  the  affidavit  distinctly  refers  to  the  same 
diseases  (as  the  cause  of  his  death)  which  are  mentioned  in 
the  original  declaration  (the  basis  of  the  policy),  and  states 
that  he  had  not  been  considered  dangerously  sick  more  than 
a  week,  it  is  not  too  much  to  say  that  here  is  a  plain  impli- 
cation that  might  well  be  deemed  by  the  company  to  satisfy 
their  requirement.  Having  themselves  seen  the  assured  after 
the  renewal  was  made,  in  their  office,  and  conversed  with 
him  on  the  subject,  and  being  now  furnished  with  the  affi- 
davit of  two  persons  that  though  his  disease  was  of  the  char- 
acter from  which  he  suflfered  even  when  the  policy  was 
originally  effected,  yet  he  had  not  been  considered  danger- 
ously ill  more  than  a  week,  they  had  no  occasion  to  require 
any  other  or  further  evidence  that,  at  the  time  of  the  renewal 
two  months  before,  he  was  in  the  good  health  contemplated 
by  the  policy  and  its  conditions.  Although  the  affidavit  is 
not  specific  to  the  point,  there  was  enough  in  it  to  invite  the 


*  Peacock  v.  N.  Y.  L.  Ing.  Co.  1  Bobw  838,  anU,  %  108. 
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attention  of  the  company  thereto,  and  if  they  were  not  satis- 
fied, they  should  have  suggested  the  objection."  ^ 

But  where  the  policy  requires  the  certificate  of  the  near- 
est magistrate,  it  must  be  procured ;  and  where  there  are 
two  magistrates  near,  the  question  of  distance  is  material.* 
So  also  where  certain  statements  are  required  in  the  proofs.^ 

§  264.  Form  of  Notice. — A  notice  required  by  the  policy 
need  not  be  in  writing  unless  it  expressly  so  requires  ;*  where 
the  policy  requires  a  statement  signed  and  sworn  to  by  the 
assured,  it  is  sufficient  if  it  is  signed  and  sworn  to  by  his 
agent  who  procured  the  policy  and  had  the  custody  and 
management  of  the  property.®  Notice  given  by  the  agent 
of  the  company,  at  the  request  of  the  assured,  is  sufficient, 
although  it  does  not  appear  in  the  notice  that  it  was  given 
by  such  request.*  So  notice  to  a  local  agent,  who  at  once 
transmits  it,  is  good ; ''  and  where  a  third  party  left  affidavits 
with  the  insurers  of  the  death  of  the  insured,  in  connection 
with  another  policy  on  the  same  life  held  by  him,  and  the 
plaintiff  notified  the  office  of  the  death,  and  referred  to 
the  affidavits  for  proof,  it  was  held  sufficient.®  Where  the 
assured  attempted  to  comply  with  the  conditions  as  to  proofs 
of  loss  by  serving  his  own  affidavit,  which  was  defective,  but 
the  company  subsequently  made  an  investigation,  and  took 
additional  affidavits,  it  was  held  that  the  insured  might  get 
the  benefit  of  these  affidavits  as  parts  of  his  proofs  of  loss.' 

§  265.  Assured  not  Estopped  by  gitatements  in  Prooft. — ^It 

■    III       I        ■ ■  -    -^ -  I 

'  See  Manhattan  L.  Ins.  Co.  v.  Francisco,  2  Ins.  Law  Jour.  926 ;  Supreme  Ct.  of  U.  S. 

■  Prot.  (F.)  Ins.  Co.  y.  Pherson,  6  Ind.  417 ;  Noonan  v.  Hartford  F.  Ins.  Co.  21  Mo. 
81 ;  O'Neil  y.  Buffalo  F.  Ins.  Co.  8  Comst.  122;  Roumage  y.  Mech.  F.  Ins.  Co.  1  Greeo^ 
110 ;  Leadbetter  y.  iEtna  (F.)  Ina  Co.  18  Me.  266.  But  see  Turley  y.  N.  A.  F.  Ins.  Co. 
26  Wend.  874;    JEtna  F.  Ins.  Co.  y.  Tyler,  16  Wend,  886. 

'  Scott  y.  Pboeniz  (F.)  Ass.  Co.  1  Stnart,  Lower  Can.  864. 

*  Serton  y.  Montgomery  Co.  Mut  (F.)  Ins.  Co.  9  Barb.  191. 
»  Sims  y.  State  (F.)  Ins.  Co.  47  Mo.  64. 

*  Stimpson  y.  Monmouth  Mut  F.  Ins.  Co.  47  Me.  879. 

*  Germania  F.  Ins.  Co.  y.  Curran,  8  Kans.  9  ;  EUlips  y.  Putnam  F.  Ins.  Co.  28  Wise* 
472. 

^    '  Loomis  y.  Eagle  L.  <&  Health  Ins.  Co.  6  Gray,  896. 
'  Sexton  y.  Montgomery  Co.  M.  (F.)  Ins.  Co.  9  Barb.  191. 
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seemed  at  one  time  to  be  held  that  the  assm'ed  is  bound 
by  the  statements  contained  in  the  proofs  presented  by  him, 
unless  before  a  trial  he  notifies  the  company  of  some  error  in 
them,  and  cannot  otherwise  be  permitted  to  contradict  them 
at  the  trial/  but  the  current  of  recent  decisions  is  to  hold  the 
contrary.^  The  difference  in  the  decisions  upon  this  point  is 
perhaps  in  some  degree  to  be  accounted  for  by  the  differing 
language  of  the  policies,  while  what  is  said  in  the  earher 
cases  is  to  some  extent  ohUer?  In  a  case,  however,  where  it 
should  conclusively  appear  that  the  company  not  only  de- 
fended the  action,  but,  relying  upon  a  defense  clearly  shown 
by  the  proofs  of  loss,  refrained  from  setting  up  another  avail- 
able  defense,  it  is  by  no  means  certain  that  the  doctrine  of 
estoppel  in  pais  would  not  be  applied  against  the  assured. 
In  every  case  the  proofs  presented  by  or  on  behalf  of  the 
plaintiff  operate  at  the  trial  as  admissions  against  him^ 

'CampbeU  y.  Charter  Oak  F.  A  M.  Ins.  Co.  10  Allen,  218;  Irving  y.  Excelsior  F. 
Ins.  Co.  1  Bo6W.  607. 

*  McMaster  y.  Ins.  Co.  of  N.  A.  64  Barb.  686 ;  affirmed  on  appeal,  3  Ins.  Law  Jour.  2YS; 
Parmelee  v.  Hoffman  (F.)  Ins.  Co.  8  Ins.  Law  Jour.  Ill,  N.  Y.  Cm.  of  Ap. ;  Germania  (F.) 
Ins.  Co.  y.  Cnrran,  8  Eans.  9 ;  Habbard  y.  Hartford  F.  Ins.  Co.  88  Iowa,  826  ;  De  Camp 
y.  N.  J.  Mnt  L.  Ins.  Co.  8  Ins.  Law  Jour.  89,  U.  S.  C.  C.  S.  D.  of  N.  Y. ;  Comm.  (F.)  Ins. 
Co.  y.  Hnckberger,  62  HL  464;  N.  A.  Ins.  Co.  y.  Burroughs,  28  Leg.  Int.  842,  Penn.  See 
Conn.  Mut.  L.  Ins.  Co.  y.  Siegel,  1  Am.  Law  Rec.  762,  Ej.  Ct.  of  Appeals. 

*  These  points  are  considered  in  McMaster  y.  Ins.  Co.  of  N.  A.  8  Ins.  Law  Jour.  278. 

*  N.  Y.  Cent  (F.)  Ins.  Co.  y.  Watson,  28  Mich.  486  ;  s.  o.  1  Ins.  Law  Jour.  162;  also 
cases  under  note  1.    But  see  Newton  y.  Mut.  Ben.  L  Ins.  Co.  2  Dill  164. 


CHAPTER  Vm. 

WAIVER   AND   ESTOPPEL   IN   LIFE  INSURANCE. 

§  266.  As  has  already  been  observed,  a  company  may 
waive  any  ground  of  forfeiture  or  defense.*  Provisions  de- 
claring policies  void  in  certain  contingencies,  are  inserted  for 
the  benefit  of  the  insurers,  and  though  the  language  in  such 
cases  usually  is,  that  the  policy  "  shall  be  void,"  not  "  shall 
be  voidable,"  yet,  it  is  a  provision  inserted  for  the  benefit  of 
the  company,  and  may  be  waived  by  it.*  It  may  also  waive 
a  strict  compliance  with  the  conditions  of  the  policy  as  to 
proofs  of  death.  Such  waiver  may  be  made  by  express  words 
or  by  acts,  and  it  may  be  either  by  its  immediate  oflicers  or 
by  its  agents.  A  waiver  in  express  terms  by  immediate 
officers  presents  no  question  of  difficulty.  It  obliterates  the 
past  so  far  as  anything  has  occurred  to  forfeit  the  policy. 
But  a  question  sometimes  arises  where  the  waiver  is  alleged 
to  consist  in  the  acts  of  the  company,  though  those  acts  may 
have  been  done  with  no  intention  of  waiving  anything. 
When  the  waiver  is  alleged  to  have  arisen  fi;om  the  acts  of 
an  agent,  the  further  question  of  his  power  to  waive  is  also 
involved,  which  is  considered  when  treating  of  the  powers  of 
agents  generally. 

§  267.   Principles  of  Waiyer  and  Estoppel.— An  important 

distinction  exists  in  cases  of  waiver  which  has  not  always 

been  observed  by  the  courts.    K  the  company,  by  its  acts  or 

V  declarations,  induces  a  person  to  believe  that  his  policy  is 

'  See  as  to  waiyer  in  warranty,  §§  71  to  75 ;  waiyer  of  payment  of  premiam,  §g  164, 
157  to  164,  189  to  194 ;  as  to  waiyer  after  death,  §g  195,  196,  197 ;  as  to  waiyer  of  con- 
ditions in  the  policy.  §§  209  to  217. 

■  Atlantic  (F.)  Ins.  Co.  y.  Goodall,  86  N.  H.  828 ;  Buckbee  y.  U.  S.  Ins.  Ann.  <fc  Tr.  Co. 
18  Barb.  641 ;  Viele  y.  Germania  (F.)  In&  Co.  26  Iowa,  9 ;  Cartwright  y.  Gardner,  & 
Cash.  278. 
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still  in  force,  or  tliat  proofs  of  deatt  are  sufficient,  the  com- 
pany may  very  properly  be  held  to  have  waived  any  defense 
on  those  grounds,  or  rather,  to  be  estopped  from  setting  up 
any  such  defense.  They  have,  by  their  acts,  induced  the 
assured  to  do  or  to  refrain  from  doing  something,  and  he  is 
or  may  be  damaged  thereby.  So,  if  there  is  a  new  consider- 
ation, that  alone  makes  the  waiver  binding.  But  where,  at 
the  time  the  acts  were  done  or  the  declarations  made  by  the 
company,  which  are  alleged  to  constitute  a  waiver  or  estop- 
pel, the  assured  could  not,  in  consequence  thereof,  by  any 
possibility  have  been  damaged,  there  is  in  law  no  waiver. 
For  instance,  if,  after  a  death  has  occurred,  the  company, 
under  an  error  of  fact  or  law,  treats  the  policy  as  having  been 
in  force  at  the  time  of  the  death,  there  is  no  reason  why  they 
should  be  held  to  have  waived  a  defense  that  the  policy  was 
not  in  force,  or  be  estopped  from  setting  up  such  a  defense, 
for  it  was  not  possible  for  the  assured,  at  that  time,  by  any 
act  of  his,  to  have  given  efficacy  to  the  policy.^  If,  however, 
after  a  forfeiture,  the  company,  with  knowledge  of  the  fact, 
receives  a  premium,  or  if  after  death  it  treats  proofs  as  suffi- 
cient, the  presumption  is,  that  they  have  or  may  have  misled 
the  assured,  and  the  company  cannot  avoid  the  *  effiects  of  its 
own  conduct. 

In  short,  it  is  believed  that  a  waiver  must  be  founded  on 
a  valuable  consideration,^  or  the  act  relied  upon  must  be  sub- 
stantially an  estoppel,^  and  an  estoppel  requires  three  things : 

'  Greenfield  y.  Mass.  Mut.  L.  Ins.  Co.  47  N.  Y.  480 ;  ante,  §  208 ;   Trask  y.  State  F.  ^ 
M.  Ins.  Co.  29  Penn.  198. 

«  Farm.  <b  Merch.  (F.)  Ins.  Co.  y.  Chestnut,  BO  111.  111. 

•  Ripley  y.  ^Etna  Ins.  Co.  80  N.  Y.  186,  164 ;  Phillips,  §  10.  In  Ripley  y.  iEtna  Ins. 
Co.  the  court  say :  "  If  my  tenant  agrees  to  pay  me  rent  on  a  day  named  or  his  lease  will 
be  forfeited,  and,  if  before  the  day,  I  agree,  for  a  yaluable  consideration,  to  waiye  the  con-  ^ 
dition,  I  am  bound  by  the  agreement.  If,  without  consideration,  I  agree  that  he  may 
pay  after  the  day,  and  he,  by  reason  thereof,  omits  to  pay  at  the  day,  I  am  estopped  from 
enforcing  a  forfeiture.  But  if,  without  consideration,  I  assent  to  a  waiyer  of  payment  at 
the  day,  but  before  the  day  withdraw  my  assent,  and  insist  on  performance  in  such  sea- 
son as  to  enable  him  to  perform,  I  am  not  estopped."  But  see  Dohn  y.  Farmers'  Joint 
Stock  (F.)  Ins.  Co.  6  Lans.  275.  See  also  Murphy  y.  People's  Equit  Mut.  F.  Ins.  Co.  7 
Allen,  289,  where  it  was  held  that  a  yote  authorizing  officers  to  settle  a  loss,  and  partial 
payments  made  under  a  process  of  attachment,  together  with  statements  of  yarious  offi- 
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first,  that  tte  person  sought  to  be  estopped  has  made  an  ad- 
mission or  done  an  act  with  the  intention  of  influencing  the 
conduct  of  another,  or  which  he  had  reason  to  believe  could 
influence  his  conduct,  which  act  or  omission  is  inconsistent 
with  the  evidence  he  proposes  to  give,  or  the  title  he  pro- 
poses to  set  up ;  second,  that  the  other  party  has  acted  upon, 
or  been  influenced  by  such  act  or  declaration ;  and,  third,  that 
the  party  will  or  may  be  prejudiced  by  allowing  the  truth  of 
the  admission  to  be  disproved,^ 

In  Kelly  v.  Solari,*  an  action  was  brought  to  recover  back 
money  which  had  been  paid  on  a  lapsed  policy  in  ignorance 
or  forgetfulness  of  the  fact  that  it  had  lapsed,  and  it  was  held 
that  such  an  action  could  be  maintained  If,  therefore,  money 
actually  paid  over  on  a  lapsed  policy  may  be  recovered  by 
the  company,  a  fortiori  no  act  less  than  a  payment,  no  expres- 
sion of  willingness  to  pay,  no  tender  of  payment  can  be  con- 
sidered a  waiver  of  the  defense  that  the  policy  had  lapsed.* 

§  268.  What  Constitutes  a  Waiver  as  to  Prooft  of  Death.— 

Ordinarily  mere  silence  is  not  enough  to  constitute  a  waiver, 
but  there  must  be  some  act,  though  to  constitute  a  waiver  of 
defects  in  proofs  of  death  the  act  may  be  exceedingly  trivial,* 
indeed  in  some  cases  language  is  used  which  seems  to  imply 
that  mere  silence,  especially  if  prolonged,  is  sufficient  to  con- 
stitute a  waiver  or  to  justify  the  jury  in  finding  one.^    If  in 


«er8  to  the  insured  that  his  claim  ought  to  be  paid,  do  not  estop  the  company  from  de- 
fending, on  the  ground  of  misrepresentation  in  the  application,  unless  it  appears  that  the 
assured  has  forborne  any  rights  or  changed  his  position  in  reference  to  his  claim,  in  con- 
sequence of  their  acts  and  declarations. 

*  Brown  v.  Bowen,  80  N.  T.  619.  See  also  Simpson  v.  Accidental  Death  Ins.  Co.  2  C. 
B.  N.  S.  287. 

*  9  M.  <&  W.  54  ;  approved  in  Kingston  Bank  y.  Eltinge,  40  N.  Y.  891,  and  in  Union 
National  Bank  y.  Sixth  National  Bank,  48  N.  Y.  462. 

^       •  Greenfield  y.  Mass.  Mut.  L.  Ins.  Co.  47  N.  Y.  430. 

*  Keenany.  Miss.  State  Mut.  (F.)  Ins.  Co.  12  Iowa,  126 ;  Ayres  y.  Hartford  F.  Ins.  Co. 
17  Iowa,  176. 

*  Smith  y.  iEtna  L.  Ins.  Co.  6  Lans.  646 ;  Eiroball  y.  Hamilton  F.  Ins.  Co.  8  Bosw. 
496 ;  Peacock  y.  N.  Y.  Xife  Ins.  Co.  1  Bosw.  388 ;  Lewis  y.  Monmouth  Mut.  F.  Ins.  Co. 
62  Me.  492 ;  Bartlett  y.  Union  Mut.  F.  Ins.  Co.  46  Me.  600 ;  Great  Western  (F.)  Ins.  Co. 
y.  Staaden,  26  111.  860;  Bilbrough  y.  Metropolis  (L.)  Ins.  Co.  6  Dner,  687 ;  Eillips  y. 
Putnam  F.  Ins.  Co.  28  Wise.  472  ;  Post  y.  iEtna  (F.)  Ins.  Co.  48  Barb.  851 ;  Walker  y. 
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the  proofs  an  offer  is  made  to  supply  "  any  other  information 
that  may  be  required,"  the  mere  retention  of  the  proofe  is  a 
waiver,  though  the  policy  provides  that  no  waiver  shall  be 
made  except  in  writing,^  as  to  proofs  of  death.  With  refer- 
ence to  a  waiver  of  defects  in  proofs  of  loss,  it  has  been  held 
that  a  refusal  to  pay  placed  on  other  grounds  is  a  waiver.* 
So  is  a  proposal  to  settle,^  an  absolute  refusal  to  pay  on  the 
merits,^  a  denial  of  all  liability,^  a  payment  of  part  of  the 
loss,^  a  negotiation  without  objection  with  the  assurer,^  a  re- 
.  fdsal  to  pay  on  the  ground  that  the  policy  was  forfeited,®  and 
an  expression  of  satisfaction  with  the  proofs.*  So  an  objec- 
tion taken  to  one  defect  waives  others.^®  Promising  to  send 
an  agent  to  prepare  the  necessary  papers  waives  any  defect 
in  notice,^*  and  promising  to  consider  the  claim  on  its  merits 

Mut.  (F.)  Ins.  Co.  26  Me.  871.    See  In  re  Repablic  Ins.  Co.  8  Ins.  Law  Jour.  890,  U.  &  C. 
C.  N.  D.  of  ni. 

'  I^tney  y.  Glenn's  Falls  F.  Ins.  Co.  61  Barb.  885. 

*  McMasters  ▼.  Westchester  Co.  M.  (F.)  Ins.  Co.  26  Wend.  879 ;  Rogers  v.  Traders*  (F.) 
Ins.  Co.  6  Paige,  688 ;  Lewis  y.  Monmouth  Mat.  (F.)  Ids.  Co.  62  Me.  492 ;  Miller  v.  Eagle 
L.  A  Health  Ins.  Co.  2  £.  D.  Smith,  268;  Yos  ▼.  Robinson,  9  Johns.  192;  Savage  y. 
Com  Ex.  F.  A  I.  Nay.  Ins.  Co.  4  Bosw.  1 ;  Blake  y.  Exchange  Mnt  (F.)  Ins.  Co.  12  Gray, 
266 ;  Bnmstead  y.  Dividend  Mat  (F.)  Ins.  Co.  2  Kern.  81 ;  Tayloe  y.  Merchants'  F.  Ids. 
Co.  9  How.  U.  S.  890 ;  aNeill  y.  Buffalo  F.  Ins.  Co.  8  Comst.  122;  Francis  y.  Someryille 
Mnt.  (F.)  Ins.  Co.  1  Dutch.  78;  Scheuck  y.  Mercer  Co.  M.  F.  Ins.  Co.  4  Zab.  447;  Frank- 
lin F.  Ins.  Co.  y.  Coates,  14  Md.  285 ;  Globe  (F.)  Ins.  Co.  y.  Boyle,  21  Ohio  St  119 ;  Tay- 
lor  y.  Roger  Wms.  (F.)  Ins.  Co.  61  N.  H.  60;  Franklin  F.  Ins.  Co.  y.  Chicago  loe  Co.  2 
los.  Law  Jour.  609,  Md. 

'  Byrne  y.  Rising  Sun  (F.)  Ins.  Co.  20  Ind.  108;  Lewis  y.  Monmouth  Mut  F.  In&  Co. 
62  Me.  492;  Van  Deusen  y.  Charter  Oak  (F.)  Ins.  Co.  1  Abb.  N.  S.  849;  contra,  where 
before  suit  brought,  and  subsequent  to  an  offer  of  settlement  notice  was  given  of  intent 
to  rely  on  defects  in  the  proofs,  Noonan  v.  Hartford  F.  Ins.  Co.  21  Mo.  81. 

*  Francis  v.  Ocean  Ins.  Co.  6  Cow.  404  ;  Manhattan  (F.)  Ins.  Co.  v.  Stein,  6  Bush,  662; 
McBride  v.  Republic  F.  Ins.  Co.  80  Wise.  662. 

*  Manhattan  (F.)  Ins.  Co.  v.  Stein,  6  Bush,  662  ;  Hartford  Prot  (F.)  Ins.  Co.  y.  Har- 
mer,  2  Ohio  State,  462 ;  Norwich  <&  N.  Y.  Transp.  Co.  v.  Western  Mass.  (F.)  Ins.  Co.  6 
Blatch.  C.  C.  241 ;  Tayloe  v.  Merchants'  F.  Ins.  Co.  9  How.  U.  S.  890 ;  O'Xeill  v.  Buffulo 
F.  Ins.  Co.  8  Comst  122 ;  N.  Y.  L.  Ins.  Co.  v.  White,  2  Ins.  Law  Jour.  917;  s.  o.  2  South. 
Law  Rev.  649. 

*  Westlake  v.  St  Lawrence  Co.  Mat  (F.)  Ins.  Co.  14  Barb.  206. 
^  BarUett  v.  Union  Mut  (F.)  Ins.  Co.  46  Me.  600. 

*  Noyee  v.  Wash.  Co.  Mut.  (F.)  Ins.  Co.  80  Vt  669. 

*  Atlantic  (F.)  Ins.  Co.  v.  Wright,  22  HI.  462. 
^  Ayres  v.  Hartford  F.  Ins.  Co.  17  Iowa,  176. 

"  Works  v.  Farmers'  Mut.  F.  Ins.  Co.  67  Me.  281. 
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waives  any  defect  in  proofs,^  and  an  admission  that  it  was 
only  the  quantity  and  value  which  was  disputed  waives  other 
defects.*  Making  erasures  in  the  proofs  and  then  retaining 
them  is  a  waiver.'  Where  the  magistrate's  certificate  was 
defective,  the  company  were  not  allowed  to  insist  upon  the 
defect  after  having  refused  to  return  it  for  correction.*  So 
language  which  induces  the  insured  not  to  serve  his  proofs 
within  the  time  limited  is  a  waiver.* 

§  269.  If,  after  receiving  the  preliminary  proofs,  the  officers 
visit  the  premises  and  converse  with  the  insured,  and  make  no 
reference  to  the  preliminary  proofs,  nor  raise  any  objection  to 
them  while  any  defect  therein  may  be  remedied,  and  refuse 
to  pay  on  other  and  distinct  grounds,  the  insurance  company 
will  be  estopped  to  set  up  any  defect  in  the  proofs,  although 
the  conditions  made  paii;  of  the  policy  give  explicit  directions 
about  proofs  of  loss,  and  the  policy  provides  that  no  con- 
dition, stipulation,  covenant,  or  clause  in  the  policy  shall  be 
altered,  annulled,  or  waived,  except  by  writing  indorsed  on 
or  annexed   to  the  policy  and  signed  by  the  president  or  sec- 
retary.*   In  this  case  the  court  say:  "  Upon  the  happening 
of  the  loss,  the  plaintiff  sent  to  the  defendants  certain  notices 
and  proofs  in  pursuance  of  the  requisition  of  the  by-laws 
upon  the  subject.     If  the  notices  were  defective,  good  faith 
on  the  part  of  the  underwriters  required  them  to  give  notice 
to  the  insured.     If  they  failed  to  do  so,  if  they  proceeded  to 
negotiate  with  the  plaintiff  without  adverting  to  the  defects, 
if,  still  further,  they  put  their  refusal  to  pay  on  other  and  dis- 
tinct grounds,  they  are,  upon  familiar  principles  of  law,  estop- 
ped to  set  up  and  rely  upon  the  defective  notices ;    the  law 
assumes  that  the  notices  were  correct,  and  will  not  listen  to 
the  defendant  when  he  seeks  to  show  the  contrary.     If  the 
defendant  relied  upon  any  exemption  from  the  obligations 

'  Hartford  Prot.  (F.)  Ins.  Co.  v.  Harmer,  2  Ohio  State,  452. 
■  Rathbone  v.  Citv  F.  Ins.  Co.  81  Codd.  193. 

*  Winneshiek  (F.)  Ins.  Co.  v.  Schueller,  1  Ins.  Law  Jour.  T61,  111. 

*  Turley  v.  N.  A.  F.  Ins.  Co.  26  Wend.  874. 

*  Dohn  V.  Farmers'  Joint  Stock  Ins.  Co.  6  Lans.  275. 
"  Blake  v.  Exchange  Miit.  (F.)  Ins.  Co.  12  Gray,  2()5. 

•:9 


450  LAW   OF  LIFE  INSURANCE.  [§  270. 

of  the  policy,  or  any  modification  of  them  by  the  agents  or 
officers  of  the  company,  or  any  addition,  he  must  show  such 
exemption,  modification  or  addition,  by  indorsement  upon 
the  policy.  But  the  question  whether  a  stipulation,  as  to 
notice  and  proofs  of  loss,  has  been  fulfilled,  or  whether  the 
defendant  is  in  a  condition  to  be  heard  upon  that  question, 
must  be  tested  by  the  ordinary  rules  of  law.  There  is  a  time 
when  objections  in  matters  of  form  must  be  taken.  If 
they  are  not  then  made,  they  never  can  be  made.  The  law 
does  not  say  the  procedure  was  perfect,  but  that  the  question 
is  not  open." 

§  270.  WaiTer  of  Limitation  as  to  Time. — ^Where  a  policy 
provided  that  the  loss  was  to  be  paid  within  ninety  days 
after  proofs  should  be  completed,  and  required  that  any  ac- 
tion should  be  commenced  within  six  months  after  the  loss, 
and  the  loss  occurred  on  July  5,  and  on  July  14  proofs  were 
served,  and  a  defect  was  pointed  out  on  October  7,  which 
was  supplied  on  October  14,  and  on  January  2,  the  secretary, 
on  being  applied  to  for  payment,  said,  payment  would  not 
be  made  till  January  14,  when  it  would  be  made,  it  was  held 
that  an  action  commenced  on  January  18,  could  be  main- 
tained, though  the  six  months  from  the  time  of  the  loss  had 
expired  on  January  5,  for  the  company  had  lulled  the  plaint- 
iff into  inactivity,  and  were  held  to  have  waived  the  con- 
dition as  to  time.^    Where  a  loss  was  payable  in  sixty  days 
after  it  was  ascertained  and  proved,  and  within  that  time 
proof  was  given,  and  the  company  admitted  a  loss  and  made 
an  offer  of  part  but  refused  to  pay  the  whole,  it  was  held 
that  this  was  a  w^aiver  of  the  limitation  as  to  the  time,  and 
that  the  money  w^as  due  on  demand.*    So  a  denial  of  all  lia- 
bility, made  after  inquiry  into  the  loss,  on  the  ground  that 
the  loss  is  not  within  the  policy,  is  a  waiver  of  a  clause  re- 
quiring proofs,  and  of  a  condition  that  no  action  should  be 

*  Ames  V.  N.  Y.  Union  (F.)  Ins.  Co.  4  Kera  263.  See  post,  Chapter  on  Time  and  Place 
of  Enforcing  Claims. 

"  Baltimore  F.  Ins.  Co.,  v.  Loney,  20  Md.  20. 
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brought  for  sixty  days  after  presentation  of  proofs,  for  in  such 
a  case  the  presentation  of  proofs  would  be  an  idle  formality.^ 

§  271.  What  is  not  a  Waiyer  as  to  Prooft  of  Death. — ^But  a 

refusal  to  pay,  because  others  had  sued,  with  the  declaration 
that  the  company  would  do  nothing  while  these  suits  were 
pending,  is  not  a  waiver  of  a  clause  limiting  the  time  within 
which  an  action  could  be  maintained.*  So  where  the  presi- 
dent, on  being  asked  what  further  proofs  were  needed,  an- 
swered that  the  policy  would  show,  it  was  held  that  there 
was  no  waiver  of  any  defect  in  the  proofs  already  furnished, 
nor  of  other  proofs.*  Insurers  who  apprise  the  claimant  that 
his  papers  are  not  proof  and  refer  him  to  the  policy,  are  not 
held  to  have  waived  the  defect  because  they  did  not  go  far- 
ther and  specify  it ;  or  because  they  at  the  same  time,  took 
other  objections  to  being  held  liable.*  The  court  say:  "  We 
have,  then,  the  case  of  preliminary  proofs,  very  defective  in  a 
particular  distinctly  required  by  a  provision  of  the  policy, 
and  of  the  officer  of  the  company  warning  the  claimants 
that  the  papers  were  not  proofs ;  that  he  must  look  to  their 
sufficiency  himself,  apprising  him  also  of  the  intention  to  con- 
test the  claim  and  to  keep  the  party  out  of  it  for  a  long  time, 
if  not  altogether,  and  an  assertion  that  the  company  owed 
the  claimants  nothing ;  with  an  admission  that  if  there  was 
any  loss,  it  was  total,  and  an  intention  to  defeat  the  claim,  if 
it  could  be  done.  *  *  The  results,  which  a  careful  ex- 
amination of  the  authorities  will  lead  to,  seem  to  me  to  be 
these:  That  the  courts  have  a  decided  tendency  to  exact 
from  insurers  that  they  should  distinctly  specify  an  intention 
to  rely  upon  any  defects  in  these  preliminary  proofs.  Silence, 
when  they  are  furnished,  especially  if  accompanied  with  the 
plain  assertion  of  a  distinct  ground  of  defense,  or  a  general 
denial  of  their  liability,  will  ordinarily  amount  to  a  waiver. 
And  we  see  that  the  reason  of  this  is,  the  tendency  to  mislead 

*  Norwich  <b  N.  Y.  Tranap.  Co.  v.  Western  Mass.  (F.)  Ina.  Co.  6  Blatch.  C.  C.  241. 

*  Ripley  v.  iEtna  (F.)  Ins.  Co.  80  N.  Y.  186. 

*  Spring  Garden  Mnt.  (F.)  Ins.  Co.  y.  Evans,  9  Md.  1. 
^  Kimball  y.  Hamilton  F.  Ids.  Co.  8  Bosw.  496. 
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the  claimants.     But  I  have  not  found  a  case — I  doubt  if  any 
is  to  be  found — holding  that  the  assurer  who  apprises  the 
assured  thfet  his  papers  are  no  proofs,  and  refers  him  to  the 
policy,  is  bound  to  go  further  and  specify  the  particular  de- 
fects.    No  case  has  decided  that  if  he  apprises  the  insured 
that  he  will  rely  on  the  defect  of  proofs,  he  waives  this  ob- 
jection  by  taking  others  wjiich  he  insists   will  defeat  the 
recoveiy.  •  The  company  told  Van  Tuyl,  in  very  explicit 
language,  that  his  proofs  were  worthless,  and  they  should  re- 
sist payment.     How  could  the  company  be  deemed  to  have 
acquiesced  in  what  they  reject  and  declare  to  be  insufficient  ? 
How  did  their  officers,  in  any  way,  mislead  the  party  when 
they  told  him  to  look  to  his  policy,  and  to  himself  to  find  de- 
fects which  they  averred  to  exist."  ^  Where  a  policy  required 
first  a  notice  of  loss  and  then  a  particular  account  of  the  loss, 
it  was  held  that  a  waiver  of  notice  did  not  include  a  waiver 
of  the  particular  account.*    A  vote  to  postpone  indefinitely  the 
subject  of  a  loss,  is  not  a  waiver  of  conditions  requiring  notice 
of  loss.^ 

§  272.  Waiver  of  Forfeiture  of  Policy. — As  to  a  waiver  of  a 
forfeiture  of  the  policy,  the  courts  seem  to  require  more  posi- 
tive affirmative  action  than  in  the  case  of  proofs  of  death. 
In  general,  it  may  be  said  that  any  acts,  declarations,  or  course 
of  dealing  by  the  insurers,  with  knowledge  of  the  facts  con- 
stituting a  breach  of  any  condition,  recognizing  and  treat- 
ing the  policy  as  still  in  force,  and  leading  the  assured  to 
regard  himself  as  still  protected  thereby,  amount  to  a  waiver 
of  the  forfeiture  and  estop  the  company  from  setting  it  up.* 
In  one  case,  it  has  been  intimated  that  where  an  increase  in 
the  risk  gave  the  company  a  right  to  cancel  it,  a  mere  failure 
to  cancel,  after  a  knowledge  of  the  facts  giving  the  right  so 
to  do,  is  a  waiver  of  the  forfeiture.*^      The  receipt  of  pre- 

*  To  same  effect.  Citizens*  F.  Ins.  Co.  v.  Doll,  85  Md.  89 ;  but  see  O'Connor  v.  Hart- 
ford F.  Ins.  Co.  81  Wise.  160. 

» Desilver  v.  State  Mut.  (F.)  Ins.  Co.  88  Penn.  180. 

*  Patrick  v.  Farmers'  F.  Ins.  Co.  48  N.  H.  621. 

*  Viele  V.  Germania  (F.)  Ins.  Co.  26  Iowa,  ft;  see  ante,  §§  189  to  198,  210. 

*  Viele  V.  Germania  (F.)  Ins.  Co.  26  Iowa,  9. 


^  272.]  WAIVER   OF  FORFEITDRE   OF   POLICY.  453 

mium,  with  knowledge  of  the  facts  constituting  a  forfeiture, 
is,  as  already  shown,  a  waiver ;  ^  aild  thjs  is  true,  even  though 
the  company  had  no  actual  knowledge  of  such  facts,  but  re- 
ceived the  money  without  inquiry  from  its  agent,  who  had 
such  knowledge.^  Receiving  payment  of  a  premium  estops 
the  company  from  denying  the  authority  of  the  agent 
through  whom  received,^  or  that  the  policy  covered  the 
property.*  A  renewal  of  a  policy  made  with  a  knowl- 
'cdge  of  misrepresentations  in  the  application  for  the 
original  policy  is  a  waiver,*^  as  is  indorsing  a  consent  to  an 
increase  of  risk.  •  Where  the  assured  and  an  affent  of  the 
company  were  alleged  to  have  committed  a  fraud  in  procur- 
ing the  policy,  it  was  held  that  the  receipt  by  the  company 
of  a  subsequent  premium,  after  they  had  acquired  a  knowl- 
edge of  the  fraud,  was  a  waiver  of  it,  the  court  saying  that  to 
permit  the  company,  after  so  receiving  the  premium,  to  deny 
the  validity  of  the  policy,  "  would  be  a  fraud  which  would 
immeasurably  transcend  in  turpitude  the  original  fraud  of 
the  assured,  waived  and  condoned,  for  a  valuable  considera- 
tion, as  that  has  been  by  the  company."  ^  But  where  an 
agent  himself  pays  the  premiums,  after  the  forfeiture  has  oc- 
<jurred,  and  the  company  receives  them,  not  knowing  of  the 
forfeiture,  even  assuming  that  the  agent  by  some  transac- 
tions with  the  assured  had  become  entitled  to  the  policy, 
he  cannot  avail  himself  of  the  alleged  waiver  by  the  com- 
pany, as  to  do  so  would  be  to  avail  himself  of  his  own  wrong- 
ful act.®    The  receipt  of  premiums  and  sending  an  agent  to 

>  Ante,  g§  194  to  197,  North  Berwick  Co.  v.  N.  E.  F.  <&  M.  Ina.  Co.  52  Me.  886 ;  Liddle 
V.  Market  F.  Ins.  Co.  29  N.  Y.  184 ;  Ames  v.  N.  Y.  Union  Ins.  Co.  4  Kern.  258 ;  Ly- 
coming (F.)  Ins.  Co.  y.  Slockbower,  26  Penn.  199. 

■  Wing  y.  Harvey,  5  De  O.  M.  <k  G.  265;  s.  o.  27  Eng.  Law  <&  Eq.  140;  Hodsdou  y. 
Guardian  L.  Ins.  Co.  97  Mass.  144. 

•  Northwestern  Ins.  Co.  y.  ^Etna  F.  Ins.  Co.  26  Wise.  78. 

•  Block  y.  Columbian  (M.)  Ins.  Co.  42  N.  Y.  893. 

•  Witherell  y.  Maine  (F.)  Ins.  Co.  49  Me.  200;  Carroll  y.  Charter  Oak(F.)  Ina.  Co.  88 
3arb.  402 ;  &  o.  in  Court  of  Appeals,  10  Abb.  N.  S.  166 ;  1  Abb.  Ct  of  App.  Caa.  816. 

•  Bathbone  y.  City  F.  Ins.  Co.  81  Conn.  194. 

•  Armstrong  y.  Tnrqnand,  9  Iriah  Law,  N.  S.  82 ;  s.  c.  8  Irish  Jurist',  N.  S.  450. 

•  Bnsteed  y.  W.  of  Eng.  F.  A  L.  Ina.  Co.  5  Irish  Ch.  B.  N.  S.  553. 
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investigate  a  loss  is  a  waiver  of  a  condition  that  the  applica- 
tion must  be  sent  to  the  secretary  of  the  company  before  the 
risk  is  assumed.^    So   the  receipt  by   a  general  agent  of 
pTemiums  after  knowledge  that  other  insurance  had  been 
obtained  is  a  waiver  of  a   condition  requiring  written  notice 
and  indorsement  on  the  policy,  even  where  the  policy  pix)- 
vided  that  there  could  be  no  waiver  except  by   a  writing 
signed  by  the  secretary.*      Where  the*  company  required 
written  notice  of  certain  facts,  but  they  issued  a  policy  after 
having  had  verbal  notice  only,  and  subsequently  issued  a  re- 
newal policy,  it  was  held  the  requirement  was  waived.^    Re- 
ceiving payment  of  a  note  after  a  loss  is  not  a  waiver  of  a 
provision  that  the  risk  shall  be  suspended  so  long  as  a  note 
remained  unpaid,  and  such  receipt  does  not  make  the  com- 
pany liable  for  a  loss  which  occurred  while  the  note  was 
unpaid.*    Any  extension  of  time  to  pay,  given  with  knowl- 
edge on  the  part  of  the  company    of  the   non-payment  of 
a  premium  note  when  due,  was  held  ^  in  one  case  to  be  a* 
waiver  of  the  forfeiture,  but  this  decision  was  reversed  on 
appeal,  though  not  on  grounds  which  expressly  touched  this 
point.^    At  any  rate  the  soundness  of  the  position  may  well 
be  doubted.  •  An  adjustment  of  the  loss  and  a  promise  to 
pay  has  been  held  to  be  a  waiver  in  a  case  where  the  court 
could  say  there  was  a  consideration  for  the  new  promise  of 
the  company  to  pay,  to  be  found  in  the  consent  of  the  as- 
sured to  take  less  than  he  claimed.'^    But   an  assent  by  the 
company  to  the  appraisement  of  the  amount  of  the  loss, 
does  not  imply  a  waiver  of  a  forfeiture,  especially  when  the 


'  Ins.  Co.  of  N.  Am.  v.  McDowell,  50  ni.  120. 

« CarroU  v.  Charter  Oak  (F.)  Ins.  Co.  10  Abb.  N.  S.  166 ;  a.  c.  1  Abb.  Ct  of  App.  Cas. 
816  ;  below  88  Barb.  402;  40  Barb.  292. 

»  Ames  V.  N.  Y.  Union  (F.)  Ins.  Co.  4  Kem.  268. 

•  Williams  v.  Albany  (F.)  Ins.  Co.  1  Mich.  Nisi  Prius,  x ;  Wall  v.  Home  (M.)  Ins.  Co 
86  N.  Y.  167. 

•  Baker  y.  Union  Mut.  L.  Ins.  Co.  6  Abb.  N.  S.  144 ;  s.  o.  6  Rob.  898. 

•  48  N.  Y./288  ;  see  ante,  §  187.  Various  cases  of  wairer  of  the  pa^nment  of  premium 
have  been  stated  in  treating  of  the  duration  of  the  risk.  Others  will  be  found  in  the  sec- 
tions relating  to  the  limitation  of  actions. 

^  Farm.  &  Merch.  Ins.  Co.  y.  Chesnut,  60  Dl.  111. 
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ground  of  forfeiture  was  not  known  to  the  company  at  the 
time  of  the  assent.^ 

§  273.  Imposing  or  collecting  an  assessment  in  a  mutual 
company  after  the  company  has  acquired  the  knowledge  of 
facts  entitling  the  company  to  claim  a  forfeiture  of  the  policy, 
is  a  waiver  of  the  forfeiture,*  but  where  the  directors  ordered 
an  assessment  to  be  made  on  "  all  policies  in  force,"  and  the 
secretary  included  a  forfeited  policy,  and  the  assessment  on 
it  was  paid,  it  was  held  that  this  was  not  a  waiver  of  the  for- 
feiture.' 

§  274.  WalTor  by  Accepting  Policy. — A  person  who  ac- 
cepts a  policy,  which  recites  that  it  is  made  upon  the  applica- 
tion filed  with  the  company,  is  estopped  from  denying  that 
the  application  is  his,  and  cannot  allege  that  it  was  made  by 
an  agent  employed  by  him  to  procure  insurance,  but  not  au- 
thorized to  bind  him  by  representations  in  the  application.*  If 
a  person  procures  a  policy  on  his  life  through  an  agent  of  the 
company,  receives  and  retains  a  policy,  which  agrees  in  all 
respects  with  his  written  application,  and  pays  a  second  pre- 
miimi  without  objection,  he  cannot  afterward  be  permitted 
to  disaflEirm  the  contract,  and  recover  back  the  premiums  upon 
proof  that  the  agent,  at  the  time  the  proposal  was  made 
and  the  first  premium  paid,  agreed,  in  consideration  of  the 
premium,  to  proctu^e  a  different  kind  of  policy,  and  the  gen- 
eral agent,  when  the  policy  was  delivered  and  complaint 
was  made  that  it  was  not  in  proper  form,  promised  that  the 
company  would  make  it  all  right.^ 

§  275.  In  Sweeney  v.  Promoter  Life  Assurance  &  Annu- 
ity Co.,*  the  defendant  pleaded  to  an  action  on  the  policy  that 

'  Baer  y.  Phodniz  (F.)  Ins.  Co.  4  Bash,  242. 

•  Frost  7.  Saratoga  (F.)  Ins.  Co.  5  Denio,  164 ;  Cumb,  Val.  Mat  Prot.  (F.)  Co.  v.  Mit- 
chell, 48  Penn.  874;  Viall  v.  Genesee  Mat  (F.)  Ina.  Co.  19  Barb.  440;  Elliott  ▼.Ly- 
coming Co.  Mat.  (F.)In8.  Co.  66  Penn.  22. 

'  Diebl  v.  Adams  Co.  Mat.  (F.)  Ins.  Co.  08  Penn.  448. 

•  Draper  y.  Charter  Oak  F.  Ins.  Co.  2  Allen,  569. 

•  Mecke  v.  Life  Ins.  Co.  of  N.  Y.  8  Phila.  R.  6,  See  Franklin  F.  Ins.  Co.  v.  Hewitt,  8 
B.  Mon.  281. 

•  14  Irish  Law,  N.  S.  476. 
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there  was  a  false  statement  as  to  age,  to  which  the  plaintiff 
replied,  that  before  and  at  the  time  of  effecting  the  policy,  he 
was  in  communication  with  the  defendants,  and  that  he  de- 
rived all  his  information,  as  to  the  age  of  the  insured,  from 
them.  The  company  demurred,  on  the  ground  that  this  was 
a  departure  in  pleading,  and  also  an  attempt  to  vary  a  sealed 
instrument ' by  parol;  but  the  court  held,  that  the  alleged 
representation  contained  matter  which  at  law  would  be  a 
subject  of  cross  action,  and  was,  therefore,  properly  the  sub- 
ject of  an  equitable  replication,  as  showing  that  the  defend- 
ants ought  not,  in  good  conscience,  to  be  allowed  to  plead 
such  a  defense. 


CHAPTER  IX. 

THE  AGEin^S  OF  THE  PARTIES  TO  THE  CONTRACT. 

§  276.  The  business  of  life  insurance  is  carried  on  exclu- 
sively by  corporations  or  associations,  which  must  from  their 
very  nature  act  solely  through  agents,  who  possess  powers 
more  or  less  extensive.  In  considering  the  powers  of  such 
agents,  it  is  to  be  remembered,  first,  that  the  powers  of  the 
officers  and  agents  of  a  corporation  are  limited  by  the  charter 
of  the  company,  and  that  they  neither  can  have  in  fact,  nor 
has  any  one  dealing  with  them  any  right  to  suppose  that 
they  have,  any  powers  in  excess  of  those  given  to  the  cor- 
poration by  its  charter ;  secondly,  that  no  limitations  upon 
the  powers  of  officers  and  agents,  imposed  by  any  instructions 
not  known  to  third  parties,  can  be  held  to  limit  the  powers 
of  such  officers  or  agents  when  acting  within  the  apparent 
scope  of  their  authority  and  engaged  in  the  business  for 
which  they  are  appointed;  thirdly,  that  the  incidental 
powers  of  agents  who  have  authority  to  make  a  contract  of 
insurance,  are  very  different  from  the  powers  of  those  who 
are  only  authorized  to  receive  applications  for  insurance  and 
to  forward  them. 

§  277.  Corporate  Powers. — So  far  as  relates  to  the  author- 
ity of  officers  and  agents,  as  limited  by  the  corporate  powers 
of  the  company,  it  needs  only  to  be  added  to  what  has  al- 
ready been  said,^  that  if  the  charter  of  the  corporation  express- 
ly, or  by  necessary  implication,  forbid  any  act  to  be  done,  no 
officer  or  agent  who  does  the  act  can  thereby  bind  the  corpo- 
ration. But  if  the  charter  only  designates  a  certain  way  in 
which  certain  acts  may  be  done,  the  corporation  may  still  be 

*-4n/e,  §§  137  to  141. 
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bound  by  the  act  of  its  officer  or  agent  who  does  the  act  in 
some  other  manner,  or  does  some  act  equivalent  in  its  eflfects. 
In  practice,  however,  no  questions  of  corporate  power  seem 
likely  to  arise  in  the  case  of  life  insurance  companies. 

§  278.  Powers  of  Immediate  Officers.— There  is  little  or  no 
practical  difficulty,  as  to  the  powers  of  the  immediate  officers 
of  a  company,  when  exercised  at  its  chief  office.  The  com- 
pany  will  be  held  bound  by  the  acts  of  its  president  and 
secretary  performed  in  its  office,  whether  such  acts  are  in 
writing  or  verbal,  whether  they  make  a  contract,  waive  a  for- 
feiture or  give  a  consent,  unless  the  person  with  whom  they 
are  dealing  knows  that  their  powers  are  more  limited,  and 
even  then,  if  they  have  be^n  in  the  habit  of  performing  such 
acts,  or  if  the  company  holds  them  out  as  having  authority 
to  perform  them,  or  does  not  within  a  reasonable  time  repu- 
diate them,  the  corporation  will  be  bound.  But  the  powers 
of  such  officers,  away  from  the  office  of  the  company,  or 
when  they  are  not  engaged  in  the  business  of  the  company, 
are  more  limited.^ 

The  tendency  of  modem  decisions  is,  in  accordance  with 
that  of  modern  practice,  to  recognize  the  possession  by  the 
chief  officers  of  powers  which  they  were  not  formerly  ad- 
mitted to  possess.  Thus,  while  it  was  held  in  one  or  two 
early  cases  that  the  president  of  a  company  had  not  power 
to  waive  conditions,*  if  has  since  been  held  that  the  act  of  a 
secretary  in  waiving  conditions  will  be  considered  author- 
ized, if  he  has  been  in  the  habit  of  so  acting,  even  though 
there  was  no  proof  of  actual  knowledge  of  this  practice  on 
the  part  of  the  directors,®  but  his  admission  that  the  com- 

*  Trustees  of  First  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.  28  N.  T.  168 ;  Conover 
V.  Mut.  F.  Ins.  Co.  3  Denio,  264.  The  decision  in  Montreal  (F.)  Asa.  Co.  ▼.  McQillivray, 
18  Moore  P.  C.  87 ;  s.  c.  8  W.  R.  166,  aUovs  to  insurance  officers  a  more  limited  au- 
thority than  stated  above. 

'  McErers  v.  Lawrence,  1  Hoffman  Ch.  R.  172;  Dawes  v.  N.  R.  (F.)  Ins.  Co.  7  Cow. 
462. 

'  Conover  v.  Mut.  (F.)  Ins.  Go.  3  Denio,  264;  s.  o.  1  Comst.  290;  Durar  v.  Hudson 
Co.  Mut.  (F.)  Ins.  Co.  4  Zab.  171.  In  Conover  v.  Mut.  (F.)  Ins.  Co.  1  Comst  290,  it  wds 
held  that,  when  a  policy  of  insurance  prohibited  an  assignment  of  the  interest  of  the  as- 
sured, "  unless  by  the  consent  of  the  company  manifested  In  writing,"  and  the  secretary, 
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pany  was  liable  for  a  loss  is  still  held  not  competent  evidence 
to  bind  the  company  if  made  when  he  is  not  engaged  in 
the  performance  of  any  act  relating  to  his  agency,^  though  if 
the  president  recognizes  property  as  covered  by  a  loss  and 
directs  an  entry  to  that  effect  to  be  made  in  the  books,  the 
company  is  bound.* 

The  question  of  the  powers  of  the  subordinate  officers  of 
the  company,  as  the  cashier,  clerks,  &c.,  when  exercised  at  the 

on  an  application  to  him  at  the  office  of  the  company,  indorsed  npon  the  policy  and  sub- 
scribed  a  consent,  his  authority  to  do  so,  in  the  absence  of  evidence  to  the  contrary, 
shonld  be  presumed.  Bat,  if  it  were  necessary  to  prove  his  authority,  a  formal  resolu- 
tion of  the  board  of  directors  need  not  be  shown.  Evidence  that  the  secretary,  he  be- 
ing the  sole  agent  of  the  company  in  transacting  business  at  their  office,  had  been  in  the 
uniform  habit  of  giving  such  consent  in  writing,  and  made  regpilar  entries  of  his  acts  in 
the  books  of  the  company,  without  any  objection  or  repudiation  on  the  part  of  the  com- 
pany, is  enough  at  least  to  carry  the  question  of  authority  to  the  jury.  Johnson,  J. : 
**  The  directors  were  bound  to  know  the  uniform  course  pursued  by  their  sole  agent  in 
the  transaction  of  their  business  at  their  office,  especially  where  r^^lar  entries  of  his 
acta  were  made  in  their  books,  and  they  must  be  held  responsible  on  the  ground  of  a 
tacit  assent  and  approval,  unless  they  can  show  that  by  a  strict  vigilance  and  scrutiny 
into  his  acts  they  were  unable  to  ascertain  the  course  he  was  pursuing,  and  could  not 
therefore  arrest  it  or  put  the  public  upon  their  guard.  It  is  enough,  it  seems  to  me,  that 
here  the  party  in  interest  went  to  the  sole  place  where  the  bnsiness  of  the  company  was 
transacted,  and  procured  what  was  intended  on  all  hands  to  be,  and  I  think  in  effect  was, 
an  assent  to  the  execution  of  the  mortgage,  as  well  as  the  assignment  of  the  policy,  from 
one  of  the  principal  officers  having  the  sole  charge  of  the  business,  and  that  too  in  the 
same  form  as  it  had  been  frequently  done  there.  Incorporated  companies,  whose  business 
is  necessarily  conducted  altogether  by  agents,  should  be  required  at  their  peril,  to  see  to 
it,  that  the  officers  and  agents  whom  they  employ,  not  only  know  what  their  powers  and 
duties  are,  but  that  they  do  not  habitually,  and  as  a  part  of  their  system  of  business, 
transcend  those  powers.  How  else  are  third  persons  to  deal  with  them  with  any  degree 
of  safety  ?  They  can  have  no  access  to  the  by-laws  and  resolutions  of  the  board,  and  no 
means  of  judging  in  the  particular  instance  whether  the  officer  is  oris  not  within  the  pre- 
scribed limits.  All  that  Gridley  can  be  supposed  to  have  known  in  the  case  before  us 
would  be  derived  from  the  face  of  the  policy.  There  he  would  only  learn  that  the  inte- 
rest of  the  insured  therein  was  not  assignable  without  the  consent  of  the  company  mani- 
fested in  writing  in  pursuance  of  the  by-laws  and  indorsed  upon  the  policy.  He  accord- 
ingly repairs  to  the  office  where  he  had  a  right  to  suppose  he  could  have  the  consent 
manifested  and  indorsed  in  the  proper  form.  It  is  done  according  to  the  system  and  in 
the  form  adopted  and  uniformly  pursued  there,  by  an  officer  having  charge  of  the  busi- 
.  ness,  and  who  supposed  this  peculiarly  within  his  province.  In  the  faith  that  all  is  right, 
he  advances  his  money  and  receives  his  mortgage  and  assignment.  No  objection  is  made 
to  this,  or  numerous  similar  transactions,  and  even  after  the  fire,  payment  is  refused  upon* 
an  entirely  different  ground.  Clearly,  as  it  seems  to  me,  the  company  are  not  now  at  lib- 
erty to  dispute  or  deny  the  authority  of  their  secretary  to  indorse  the  consent  in  ques- 
tion." 

>  Trustees  of  First  Baptist  Church  v.  Brooklyn  F.  Ins.  Co.  28  N.  Y.  168. 

"  Block  V.  Columbian  (M.)  Ins.  Co.  42  N.  Y.  893. 
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principal  office,  is  a  different  one,  and  is  largely  influenced  by 
considerations  other  than  those  relating  to  their  actual  au- 
thority. 

§  279.  Law  of  Massachusetts,— In  Massachusetts,  however, 
the  law  as  to  the  power  of  officers  and  agents  is  construed 
much  mbre  strictly  than  in  most  of  the  other  States,  espe- 
cially in  the  case  of  mutual  companies.  Thus  it  is  held  that 
neither  the  officers  nor  the  agents  of  a  mutual  company  have 
any  power  to  waive  conditions  of  insurance  imposed  by  the 
policy  or  by-laws  of  the  company.  The  ground  of  the  decis- 
ion being  that  in  such  companies  the  insured  constitute  the 
only  members,  and  are  affected  with  notice  of,  and  bound  by 
their  rules,  which  are  for  the  common  benefit  and  protection 
of  all,  and  that  the  officers  have  no  other  powers  than  those 
given  by  the  by-laws.^  In  one  case  *  a  disposition  is  manifest- 
■ed  to  extend  the  rule  to  what  seems  to  have  been  a  stock 
company,  though  the  reason  obviously  does  not  apply.  The 
<K)urts  of  Rhode  Island  follow  the  Massachusetts  decisions.* 

§  280.  Presumptive  and  Apparent  Powers  of  Agents.— The 

questions  which  arise,  in  considering  the  powers  of  agents  of 
the  company,  other  than  its  immediate  officers,  are  of  much 
greater  difficulty.  The  agents  of  life  insurance  companies 
are  scattered  throughout  the  States  in  thousands.  There  are 
not  only  local  agents  appointed  in  nearly  every  city  and  vil- 
lage, but  also  so-called  general  agents,  who  have  charge  of  an 
entire  State  or  district,  and  whose  actual  powers  are  usually 
much  greater  than  those  of  the  local  agents.  The  actual 
powers  of  such  agents,  both  general  and  local,  may  be 
very  different  from  their  apparent  powers,  and  it  is  there- 
fore essential  to  remember  that  so  long  as  the  agent  acts 
within  the  apparent  scope  of  his  authority,  the  company 
is  bound    by  his    acts,   though   they   may   be    in    excess 

*  Hale  V.  Mech.  Mut  F.  Ina.  Co.  6  Gray,  196  ;  Brewer  v.  Chelsea  Mat  F.  Ins.  Co.  U 
Gray,  203 ;  Baxter  v.  Chelsea  Mut.  F.  Ins.  Co.  1  Allen,  294 ;  Mulrey  t.  Shawnrat  F.  Ins. 
•Co.  4  Allen,  116 ;  Murphy  v.  People's  Eq.  Mut.  F.  Ins.  Co.  7  Allen,  239;  Erans  v.  Tri- 
mountain  Mut.  F.  Ins.  Co.  9  Allen,  329. 

*  Worcester  Bank  t.  Hartford  F.  Ins.  Co.  11  Cush.  265. 

*  WiUon  V.  Conway  F.  Ins.  Co.  4  R.  1. 141. 
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of,  or  in  violation  of,  his  real  powers^ — and  such  powers  are 
prima  fade  coextensive  with  the  business  intrusted  to  his 
care,  and  will  not  be  narrowed  by  limitations  not  communi- 
cated to  those  with  whom  he  deals.^  Thus  if  an  agent  is  in 
fact  authorized  to  make  contracts  for  insurance '  in  a  particu- 
lar place,  the  company  w411  be  bound  by  his  act  in  insuring 
elsewhere.*  So  if  an  agent  habitually  exceeds  his  actual 
powers,  and  that  fact  is  known  to  the  company,  and  they  do 
not  publicly  disaffirm  his  acts,  they  will  be  bound  by  them, 
or  rather  he  will  be  presumed  to  have  had  the  powers  he  ex- 
ercised.* An  agent  is,  moreover,  conclusively  presumed  to 
have  not  only  the  usual  and  ordinary  powers  of  an  agent  en- 
gaged in  the  business  for  which  he  is  appointed,  but  all  the 
powers  necessary  and  convenient  in  the  execution  of  his  au- 
thority.* Thus  an  agent  authorized  to  take  applications, 
may  as  incidental  thereto  fill  out  the  formal  application  and 
explain  its  terms,  and  the  company  w^ill  be  bound  by  his  acts 
while  so  doing.*  But  an  agent  cannot  bind  the  company  by 
an  unusual  contract  made  in  excess  of  his  actual  powers, 
and  therefore  an  agreement  to  insert  a  clause,  giving  the  in- 
sured the  right  after  a  time  fixed  to  surrender  the  policy  and 
receive  back  the  money  paid  without  interest  was  held  void, 
though  a  part  of  the  premium  had  been  paid  to  the  agent 
in  cash,  and  a  note  given  him  for  the  remainder,  which  had 
been  passed  by  the  agent  to  a  hona  fide  holder,  and  paid  by 
the  assured.''  So  an  agreement  to  accept  the  services  of  the 
assured  as  an  examiner  in  payment  of  the  premiums  was  held 
void.® 

§  281.  There  is  a  distinction  in  law  between  what  are 
known  as  general  agents,^  and  those  known  as  special  agents. 

*  Markey  t.  Mut  Ben.  L.  In 8.  Co.  103  Mass.  78. 

^  Union  Mut.  L.  Ins.  Co.  y.  Wilkinson,  13  Wall.  222 ;  s.  c.  1  Ins.  Law  Jour.  607. 

*  Lightbody  v.  N.  A.  (F.)  Ins.  Co.  23  Wend.  18. 

*  Illinois  F.  Ins.  Co.  t.  Stanton,  57  III.  354.  *  Story,  Agency,  §§  68,  106. 

*  The  question  of  the  effect  of  a  signature  by  the  applicant  to  the  application  pre- 
pared by  the  agent  is  considered  later  in  this  chapter. 

'  Tiflft  V.  Phoenix  Mut.  L.  Ins.  Co.  5  Alb.  Law  Jour.  107,  N.  Y.  Supreme  Ct. 

*  Buckner  v.  Gfosvenor,  MSS.  Cincin.  Sup.  Ct. ;  Anchor  L.  Ins.  Co.  v.  Pease,  44  How. 
386. 

'  It  should  be  borne  in  mind  that  the  phrase,  "  general  agent,**  as  used  in  law,  is  not 
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^'  A  special  agency,''  says  Story/  "  properly  exists  when  there 
is  a  delegation  of  authority  to  do  a  single  act;  a  general 
agency  properly  exists,  where  there  is  a  delegation  to  do  aU 
acts  connected  with  a  particular  trade,  business,  or  employ- 
ment." Under  this  definition  the  agents  of  insurance  compa- 
nies who  are  scattered  over  the  country  would  seem  to  be 
general  agents,  not  general  agents  to  do  all  acts  connected 
with  insurance,  but  to  do  all  acts  connected  with  procuriDg 
applications  for  insurance.^ 

In  Markey  v.  Mutual  Benefit  Insurance  Co.,*  the  Supreme 
Court  of  Massachusetts  define  the  powers  of  agents  as  fol- 
lows :  "  The  authority  of  an  agent  must  be  determined  by 
the  nature  of  his  business,  and  the  apparent  scope  of  his  em- 
ployment therein.  It  cannot  be  narrowed  by  private  or  un- 
disclosed instructions,  unless  there  is  something  in  the  nature 
of  the  business,  or  the  circumstances  of  the  case,  to  indicate 
that  the  agent  is  acting  under  special  instructions  or  limited 
powers.*  On  the  other  hand,  it  does  not  follow  from  the 
fact  that  a  man  is  shown  to  be  agent  for  another  or  for  a  cor- 
poration, that  his  principal  is  bound  by  all  that  he  does. 
There  are  limitations  which  grow  out  of  the  very  law  of 
agency,  In  the  first  place,  the  act  must  appear  to  be  an  act 
of  agency,  that  is,  done  in  behalf  of  the  principal.  In  the 
case  of  corporations  created  for  a  special  purpose,  or  engaged 
in  a  special  business,  the  authority  of  the  agent  vnH  be  pre- 
sumed to  be  limited  by  the  nature  of  that  purpose  or  busi- 
ness. So,  too,  the  authority  of  every  agent  will  be  presumed 
to  be  limited  by  the  apparent  scope  of  the  particular  em- 
ployment or  branch  of  the  general  business  of  his  principal 
in  and  for  which  he  is  engaged ;  and  all  who  deal  with  him 
in  that  relation  are  aflfected  by  such  apparent  limit  of  em- 
ployment and  powers.     In  this  case,  the  authority  of  Jordan 

neceesarily  nor  usually  synonymous  with  the  same  phrase  as  used  hy  the  insuranoe  com- 
panies. 

»  Agency,  §§  17,  126. 

*  Southern  L.  Ins.  Co.  y.  Booker,  MSS.  Supreme  Court  of  Teuu. 
>  lOS  Mass.  78 ;  see  §  isS. 

*  To  same  eflfect,  City  of  Davenport  r.  Peoria  M.  A  F.  Ins.  Co.  17  Iowa,  276. 
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must  be  taken  to  be  limited  to  the  business  of  insurance ; 
and,  within  that  business,  by  whatever  of  restriction  the 
fact  that  his  principal  is  a  mutual  insurance  company  may 
properly  impose.  The  authority  of  Wells  may  be  still 
fxirther  restricted  by  the  known  fact,  that  he  was  only  a  sub- 
agent,  employed  to  receive  applications  for  insurance  and  for- 
ward them  to  the  company,  and  to  deliver  policies  issued  by 
the  company,  and  collect  premiums  thereon.  It  is  not  within 
the  apparent  scope  of  -the  employment  of  such  an  agent  to 
make  contracts  or  declarations  to  bind  the  company  gene- 
rally ;  and,  therefore,  we  think  the  defendants  may  show^  the 
actual  extent  and  limit  of  his  authority." 

§  282.  Diylsion  of  the  Subject. — ^The  powers  of  agents  of 
the  companies  may  be  conveniently  considered  under  four 
heads.  1.  Their  power  to  bind  the  company  by  an  original 
contract.  2.  Their  power  to  bind  or  estop  the  company  by 
their  acts  in  framing  the  application,  or  by  their  knowledge 
as  to  the  matters  therein  referred  to.  3.  Their  power  to 
waive  conditions,  both  before  and  after  the  issue  of  the 
policy,  to  give  consents,  and  to  accept  notice.  4.  Their 
power  to  renew  or  restore  a  lapsed  policy,  and  to  waive 
forfeiture.  Under  each  of  these  heads,  however,  there  is  a 
difference  between  the  powers  of  different  kinds  of  agents. 
An  agent  who  has  authority  absolutely  to  issue  policies,  has 
obviously  far  greater  powers  than  an  agent  whose  only 
authority  is  to  receive  applications,  and  forward  them  for 
the  approval  of  the  company.  An  agent,  with  power  to 
make  contracts  and  issue  policies,  may,  besides  making  the 
original  contract,  waive  any  condition,  or  give  any  consent, 
for  the  obvious  reason  that  he  has  power  to  make  a  new 
contract,  which,  by  its  terms  or  necessary  operation,  cancels 
the  former.  In  fact,  it  seems  that  such  an  agent  may  do 
anything,  with  reference  to  insurance,  that  the  company 
could  do.  His  consent  is  sufficient.  Notice  to  him  is  even 
said  to  be  sufficient,  except  where  the  policy  expressly 
provides  for  notice  to  the  chief  officers,  and  his  waiver  of 
forfeiture  is  sufficient  if  he  is  engaged  in  the  business  of  the 
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company  when  his  a<;t  is  performed.  It  should  be  Tx)nie  in 
mind  that  the  company  may,  by  words  or  acts,  in  some  cases 
by  silence,  ratify  the  unauthorized  act  of  its  agent.  When 
it  does  so,  the  ratification  operates  from  the  time  of  the 
contract,  not  from  the  date  of  the  ratification.^ 

§  283.  The  Power  to  Bind  the  Company  by  an  Original 
Contract. — The  agents  of  life  insurance  companies  in  this 
country  rarely  have  the  authority  to  conclude  absolutely  a 
contract  of  or  for  insurance.  The  only  power  they  ordina- 
rily possess  is  to  procure  and  receive  applications  for  in- 
surance to  be  forwarded  to  the  company,  vrithout  any  au- 
thority on  their  part  to  make  a  binding  contract.*  In  some 
cases,  especially  in  those  of  foreign  companies,  agents  have  a 
qualified  authority  to  make  their  contracts  temporarily  bind- 
ing during  the  period  necessary  to  transmit  the  application 
to  the  company  and  receive  a  reply  from  it.'  But  the  usage 
that  an  agent  of  a  life  insurance  company  is  not  given 
authority  to  conclude  an  agreement  for  insurance  is  so  general 
that,  if  such  authority  is  claimed  to  exist  in  a  particular 
case,  there  should  be  affirmative  evidence  of  such  actual 
authority,  or  of  its  repeated  exercise  with  the  knowledge  of 
the  company.  And  this  evidence  must  not  be  merely  in- 
ferential, as  from  the  fact  that  the  agent  is  designated  as  a 
general  agent,  for  even  general  agents  of  life  insurance  com- 
panies have  no  such  power.  If,  however,  an  agent  is  en- 
trusted with  policies  signed  in  blank,  the  company  is  un- 
doubtedly bound  by  his  act  in  issuing  one  of  them.  In  such 
a  case  they  would  be  bound  by  his  act  in  changing  the 
provisions  of  the  printed  policy  in  any  manner,  even  probably 
in  striking  out  a  clause  which  notifies  persons  of  limitations 
upon  his  own  powers.  Having  the  signed  blank  policies  in 
his  possession,  he  may  do  anything  that  the  immediate 
officers  of  the   company  could  do  with  them.     But  merely 

*  Bird  V.  Brown,  14  Jur.  132. 

■  Lefavour  v.  Ins.  Co.  1  Phila.  658;  Brooklyn  L.  Ins.  Co.  v.  Miller,  12  Wall.. 286. 

•  Fried  V.  Royal  Ins.  Co.  47  Barb.  127;  on  appeal,  50  N.  Y.  243;  s.  c.  2  Ins.  Law 
Jour.  120;  ante,  §150. 
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fumisliing  the  agent  with  blank  receipts  for  temporary 
premiums  and  blank  forms  of  proposals,  has  been  recently 
held  in  England  not  to  give  him  an  implied  authority  to 
bind  the  company,  and  therefore,  though  such  «an  agent  took 
the  full,  premium  and  promised  to  send  a  policy,  but  failed 
to  pay  the  money  over  to  the  company,  it  was  held  ^  that  the 
company  was  not  liable,  his  actual  powers  being  only  to 
receive  and  forward  applications,  and  to  receive  a  deposit  of 
one-fourth  of  the  probable  premium  and  the  proposal  con- 
taining a  provision  that  the  premium  was  to  be  paid  on 
receipt  of  the  policy.  It  may  be  doubted  whether  in  this 
country  a  different  conclusion  would  not  have  been  arrived  at. 

§  284.  If,  however,  an  agent  has  power  to  bind  the  com- 
pany, they  are  bound  by  his  acts,  even  though  he  fails  to 
follow  the  directions  given  to  him  by  the  company,  unless 
the  assured  is  informed  of  the  nature  of  such  directions. 
Thus,  where  an  agent,  appointed  to  effect  insurances  in  a  par- 
ticular city  and  its  vicinity,  insured  property  at  a  distance,  it 
was  held  that  the  company  was  bound.  *    If  the  agent  has 

'  Linford  v.  Prov.  Horse  A  Cat  Ins.  Co.  84  Beay.  291 ;  s.  o.  10  Jur.  N.  S.  1066. 

■  lightbody  v.  N.  A.  (F.)  Ins.  Co.  28  Wend.  18.  In  this  case,  the  conrt  say:  "I  shall 
assame,  for  all  the  purposes  of  this  case,  that  the  agent  departed  from  his  instructions  in 
taking  a  risk  at  Utica.  This  hypothesis  will  not  aid  the  defendants.  Hayner  was  a  gen- 
eral agent  for  effecting  insurances  on  behalf  of  the  company,  and  acted  within  the  general 
scope  of  his  authority  in  taking  this  risk.  Although  he  must  answer  to  his  principals  for 
departing  from  their  private  instructions,  he  clearly  bound  them  so  far  as  third  persons, 
dealing  with  him  in  good  faith,  are  concerned.  The  question  is  not  so  much  what  author- 
ity the  agent  had,  in  point  of  fact,  as  it  is  what  powers  third  persons  had  a  right  to  sup- 
pose he  possessed,  judging  from  his  acts,  and  the  acts  of  his  principals.  This  rule  is  nec- 
essary to  prevent  fraud  and  encourage  confidence  in  dealing.  It  is  difficult  to  conceive 
how  the  defendants  could  have  conferred  a  more  unlimited  authority  upon  the  agent,  so 
far  as  third  persons  are  concerned,  than  they  did  by  furnishing  him  with  policies  already 
executed  by  the  officers  of  the  company,  and  ready  to  be  delivered  to  any  one  who  might 
wish  to  contract,  after  his  name,  the  subject  insured,  extent  of  the  risk,  and  date  of  the 
transaction,  had  been  inserted  in  the  contract.  The  plaintiff  had  a  right  to  believe  that 
the  defendants  reposed  unlimited  confidence  in  Hayner,  in  relation  to  the  subject  of  his 
agency,  and  it  would  be  a  monstrous  doctrine  to  hold  that  they  may  now  discharge  them- 
selves by  setting  up  their  private  instructions,  which  were  wholly  unknown  to  the  plaintiff 
when  he  entered  into  the  contract  The  rule  is  different  in  relation  to  a  special  agent. 
He  cannot  bind  his  principal  beyond  the  precise  limit  of  his  authority.  But  Hayner  was 
a  general  agent,  acting  within  the  scope  of  his  powers;  and,  if  he  was  wrong  in  taking 
this  risk,  that  is  a  question  to  be  settled  between  him  and  his  principals." 

80 
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power  to  issue  policies,  he  has  power  to  make  a  parol  con- 
tract for  insurance.  ^  Where  an  agent  of  a  London  life  in- 
surance company  had  authority  to  grant  assurances  in  Aus- 
tralia, and  he  accepted  a  proposal  through  a  subagent,  whom 
he  had,  in  fact,  no  authority  to  appoint,  it  was  held  that  the 
company  was  bound,  though  no  policy  had  been  issued,  and 
no  papers  had  been  received  by  the  company  till  after  the 
death  had  occurred.* 

§  285.  K  the  agent  has  authority  to  issue  policies,  he  may 
before  actual  issue  do  any  act  with  reference  to  them  which 
ihe  company  could  do.     Having  authority  to  contract,  he 
may,  before  the  delivery  is  actually  completed,  modify  an  in- 
tended contract  previously  reported  to  and  affirmed  by  the 
company.    Thus  where  such  an  agent,  about  two  months 
after  the  date  of  a  policy  but  before  its  delivery  by  him, 
made  a  change  in  it,®  the  Supreme  Court  of  Massachusetts 
say:    "These  agents  were  fiimished  with  blank   policies, 
which  were  to  be  filled  up,  indorsed  and  issued  at  their  dis- 
cretion.   It  is  fiilly  conceded  that,  as  to  the  rate  of  premium, 
the  amount  of  the  risk,  and  the  nature  of  it,  the  power  of 
these  agents  was  unlimited.     If  the  memorandum  or  indorse- 
ment of  December  8th,  1851,  had  been  made  by  these  agents 
upon  this  policy  at  the  time  of  its  original  date,  and  before 
any  other  proceedings  had  taken  place,  we  apprehend  it 
would  have  been  quite  clear  that  it  would  have  constituted 
a  part  of  the  policy,  and  properly  be  referred  to  as  explana- 
tory of  the  nature  of  the  risk.    It  was  not,  however,  indorsed 
on  the  policy  at  the  time  that  the  policy  was  countersigned 
by  the  agent,  on  the  14th  of  October,  1851.    The  question 
then  arises  as  to  the  power  and  authority  of  the  agents  to 
make  this  indorsement  at  the  later  period  of  December  8th, 
1851.    Had  the  plaintiffia  received  their  policy  on  the  14th  of 
October,  1851,  and  paid  the  premium  therefor,  it  might  pre- 


'  EUis  V.  Albany  City  F.  Ins.  Co.  60  K  Y.  402. 

*  Rossiter  y.  TrafaJgar  L.  Ass.  Assoc  27  Beav.  877. 

'  GloQcester  Man.-  Co.  t.  Howard  Fire  Ins.  Co.  6  Gray,  497. 
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sent  a  very  different  question  from  that  now  before  us,  which 
must  be  decided  upon  its  own  peculiar  facts.  Among  these 
facts  is  the  important  one,  that  the  policy  had  never  been 
delivered,  no  premium  paid  by  the  plaintiffs,  and  nothing 
done  which  would  have  secured  to  the  plaintiffs  the  benefits 
of  the  policy,  had  any  loss  by  fire  occurred  to  the  property 
before  the  8th  of  December.  On  the  last  named  day,  the 
plaintiffs,  upon  examination  of  the  policy,  as  originally  pre- 
pared, refused  to  take  it  in  the  form  in  which  it  then  was. 
At  that  time  no  policy  had  been  delivered.  These  agents 
were  clothed  with  general  powers,  as  to  filling  up  and  issu- 
ing policies.  Having  the  authority  to  make  an  original  con- 
tract of  insurance,  with  terms  similar  to  those  found  in  this 
policy,  they  had  authority,  before  the  delivery  of  the  policy, 
to  enlarge  it  from  its  first  draft,  by  a  change  or  modification 
of  the  description  of  the  property  insured,  so  as  to  embrace 
the  case  of  a  building  unfinished,  but  then  in  the  process  of 
construction.  This  they  did,  and  the  policy  in  this  form  was 
accepted  by  the  plaintiffs;  and,  as  between  insurers  and 
assured,  this  contract  was  entered  into  on  the  8th  of  Decem- 
ber, and  is  to  be  treated  as  of  that  date.  If  the  agents  of  the 
defendants  failed  to  transmit  to  their  principals  ^  copy  of  the 
written  part  of  this  policy,  as  it  existed  at  the  time  of  its 
delivery  on  the  8th  of  December,  with  the  change  in  the 
description  of  the  state  and  situation  of  the  property  insured, 
from  that  which  they  had  forwarded  to  the  defendants  in  the 
month  of  November  previous,  the  responsibility  for  such 
omission  is  not  upon  the  plaintiffs." 

Where  an  agent  was  authorized  to  receive  applications  to 
be  submitted  to  the  company  for  approval,  with  power  to 
make  them  binding  until  the  company's  disapproval  was 
communicated  to  the  assured,  his  agreement  to  extend  an 
expired  policy,  when  not  disapproved,  was  held  good.^  Where 
an  agent  had  power  to  "  bind  the  company  during  the  cor- 
respondence," but  by  his  neglect  the  company  did  not  receive 
and  act  upon  an  application  until  after  the  loss  had  occun'ed, 

'  Leeds  v.  Mech.  (M.)  Ins.  Co.  4  Seld.  861. 
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it  was  held  that  the  company  was  liable   on  his  parol 
contract.  ^ 

§  286.  Cannot  Insure  after  a  Loss,  nor  Act  for  Both  Far- 
ties. — But  even  an  agent  authorized  to  make  contracts  has 
no  authority  to  make  an  insurance  after  the  loss  has 
occurred,  and  therefore,  where  property  was  destroyed 
while  the  application  was  in  the  mail  in  the  course  of 
transmission,  and  the  agent  issued  a  policy  after  a  knowl- 
edge of  the  loss,  because  he  deemed  himself  bound  so 
to  do  by  some  previous  dealings,  it  was  held  that  the 
company  was  not  liable.^  Nor  can  the  agent  act  for  both 
parties,  and,  if  he  assumes  to  do  so,  the  contract  is  void. 
Therefore,  where  the  agent  of  one  insurance  company  rein- 
sured another  company  of  which  he  was  a  director  and  sec- 
retary, he  acting  for  both  companies,  it  was  held  to  be  a  void 
contract.*  It  is  the  duty  of  the  agent  to  acquire  the  proper 
information  and  make  the  necessary  examination  to  lead  to 
an  intelligent  decision  upon  the  acceptance  or  rejection  of  the 
risk  oifered.  The  company  has  a  right  to  the  exercise  of  the 
agent's  disinterested  skill,  diligence,  and  zeal,  for  its  own  ex- 
clusive benefit.  And  while  acting  as  agent,  he  cannot  at  the 
same  time  take  upon  himself  incompatible  duties  and  charac- 
ters ;  or  become  agent  in  a  transaction  where  he  has  an  ad- 
verse interest  or  employment.  An  insurance,  produced  in 
that  manner,  is  not  avoided  on  account  of  the  materiality  of 
the  relation  of  the  agent  to  the  risk ;  but  because  it  is  against 
public  policy  to  allow  such  agreements  to  stand.  An  agent 
cannot  therefore  insure  his  own  property  without  the  express 
consent  of  the  company,*  but  where  the  company  on  the  ap- 
plication of  its  agent  sent  to  him  a  policy  on  his  property, 
and  he,  on  its  receipt,  made  an  entry  in  his  account  with  the 
company,  charging  himself  with  the  premium  and  accepting 

'  Fisk  V.  Cottenet,  44  N.  Y.  588.        *  BeDtley  v.  Columbia  (F.)  Ids.  Co.  11  N.  Y.  421. 

•  N,  Y.  Central  (F.)  Ins.  Co.  v.  National  Prot  (F.)  Ins.  Co.  4  Kern.  85 ;  s.  t?.  below,  20 
Barb.  468 ;  approved,  Bentley  v.  Columbia  (F.)  Ins.  Co.  17  N.  Y.  421 ;  see  also  Utica 
(F.)  Ins.  Co.  V.  Toledo  (F.)  Ins.  Co.  17  Barb.  182. 

*  LungBtrass  v.  German  (F.)  Ins.  Co.  48  Mo.  201 ;  see  also  Donnald  y.  Piedmont  &  Ar- 
lington L.  Ins,  Co.  2  Ins.  Law  Jour.  788,  South  Car. 
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the  policy,  it  was  held  binding,  as  the  course  pursued  was  in 
accordance  with  his  general  instructions.  Even  if  it  could 
be  shown  that  the  relation  was  not  material  to  the  risk,  the 
insurance  would  be  void/  But  where  the  agent  acts  for  both 
parties  the  contract  may  be  affirmed  by  the  parties  them- 
selves.   It  is  not  void,  but  voidable.* 

§  287.  Effect  of  Statutes  upon  the  Powers  of  Insurance 
Agents. — Most  of  the  States  have,  by  statute,  defined  the  con- 
ditions under  which  companies,  incorporated  by  other  States 
or  nations,  may  do  business  within  their  borders.  Such  stat- 
utes, almost  without  exception,  provide  for  the  appointment 
of  an  agent  on  whom  process  may  be  served.  Some  of  the 
States  jQso  provide  that  the  agent  shall  be  registered,  give^ 
bonds,  make  returns,  &c.  An  attempt  has  been  made  to  es- 
tablish the  doctrine  that,  by  virtue  of  these  statutes,  such 
agents  have  broader  powers  than  ordinary  agents,  similarly 
situated,  would  have.  Thus,  in  Markey  v.  Mutual  Benefit 
Insurance  Co.,'  it  appeared  that  the  statutes  of  Massachu- 
setts provided,  that  no  foreign  insurance  company  should 
do  business  till  it  had  appointed  an  agent,  on  whom  pro- 
cess could  be  served,  and  he  had  given  a  bond,  and  that 
no  person  should  act  as  agent  for  such  a  company  till  the  law 
had  been  complied  with.  Two  supplemental  acts  defined 
who  were  to  be  considered  agents  within  the  meaning  of 
these  statutes ;  but  it  was  held  that  they  did  not  in  any  way 
change  the  rules  of  the  common  law  regulating  the  power 
of  agents,  or  their  authority  to  bind  their  principals.  Of 
one  of  these  statutes  the  court  say:  "The  statute  applies 
only  to  the  persons  who  assume  to  act  as  agents.  It  has  no 
reference  to,  or  bearing  upon,  the  corporations  themselves  di- 
rectly. •  It  declares  that  such  persons  shall  be  held  to  be 
agents, '  to  all  intents^and  purposes,'  that  is^  to  all  intents  and 
purposes  for  which  the  statutes  apply  to  agents  of  insurance 

'  Ritt  Y,  Washington  M.  <fe  F.  Ins.  Go.  41  Barb.  863. 

•  Uticft  Ins.  Co.  V.  Toledo  (F.)  Ins.  Co.  17  Barb.  182 ;  N.  Y.  Cent  (F.)  Ins.  Co.  v.  Nat. 
Prot.  (F.)  Ins.  20  Barb.  468;  s.  o.  4  Kern.  85. 
"  103  Mass.  78.    See  Ante,  g  167. 
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companies.    But  it  does  not  undertake  to  set  forth  their  pow- 
ers as  agents ;  nor  can  it  be  supposed  that  it  was  the  inten- 
tion of  the  legislature  to  clothe  every  person  who  should 
solicit  insurance  in  behalf  of  any  foreign  insurance  company, 
or  transmit  the  application  of  any  other  person  for  insurance, 
with  the  fall  powers  of  a  general  agent  of  such  company" 
The  Court  of  Appeals  of  Virginia,  in  a  very  recent  case,^ 
have,  however,  taken  a  different  view  of  a  statute  almost 
identical ;  but  the  opinion  of  that  court,  though  elaborate,  is 
by  no  means  satisfactory.   In  Mississippi,  the  Supreme  Court 
say  of  a  similar  statute :  *  "  But  there  is  another  view  of  the 
subject  arising  out  of  the  statute  regulating  foreign  insurance 
companies  doing  business  in  this  State.    They  are  required 
to  file  in  the  office  of  the  Auditor  of  Public  Accounts,  a 
statement  of  their  capital  stock  and  resources,  appoint  an 
agent  before  they  begin  to  do  business.    This  agent  as  fiilly 
represents  the  corporation  here  as  their  officers  do  in  the  State 
of  their  domicile.     Service  of  legal  process  upon  him  is  of  the 
same  virtue  as  if  upon  the  corporation.    In  effect  the  corpo- 
ration acquires  a  quasi  domicile  here,  and  through  its  resident 
agent  must  transact  its  business.    It  is  not  permitted  to  with- 
draw its  fund  derived  from  premiums  upon  risks  until  losses 
have  been  adjusted.    The  defendant  assumed  the  risk  in  dis- 
pute under  the  terms  and  responsibilities  of  this  law,  among 
which  was  the  condition  that  it  shall  appoint   an  agent, 
through  whom  contracts  of  insurance  shall  be  made,  to  whom 
premium  payments  may  be  made,  and  by  whom  obligations 
incurred  by  them  shall  be  discharged  and  paid-     The  plain 
intent  of  the  statute  is  to  localize  the .  contract,  in  its  incep- 
tion, and  in  the  several  stages  of  it^s  performance.    It  may  be 
seriously  doubted  whether,  since  this  contract  was   made 
under  this  condition  of  the  law,  the  defendants  ought  to  be 
heard   to  insist  upon  a  forfeiture  of  the  policy  for  non-pay- 
ment of  the  premium  at  their  home  office,  when  there  was  no 

*  Manhattan  L.  Ins.  Co.  ▼.  Warwick,  20  Grat.  614.    See  this  case  fdly  stated  in  the 
chapter  on  the  Effects  of  War. 

*  Statham  y.  N.  Y.  L.  Ins.  Ga  46  Miss.  681. 
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legal  impediment  to  the  continuance  of  an  agency  here. 
Foreign  companies  dealing  with  our  citizens  under  this  law, 
must  be  considered  as  engaging  to  accept  performance  from 
the  assured  here,  and  on  their  part  to  pay  losses  here." 

§  288.  Effect  of  Statutes. — A  question  may  arise  under 
the  provisions  of  these  statutes  as  to  the  power  of  the  com- 
pany to  change  such  agents.  Many  of  the  statutes  expressly 
provide  that  the  company  shall,  during  the  life  of  any  policy 
issued  by  them  in  the  State,  keep  an  agent  there.  But  what 
is  the  effect  if  the  company  disregards  this  obligation,  and 
revokes  the  powers  of  all  its  agents  ?  Does  the  agent  remain 
such  by  virtue  of  the  statute,  and  in  spite  of  the  revocation  ?  ^ 
In  Semmes  v.  City  Fire  Insurance  Co.*  it  was  alleged  that 
the  defendants,  a  foreign  company,  were  bound  by  the  laws 
of  the  State  of  Mississippi,  where  the  propei-ty  was  insured 
and  the  policy  issued,  to  keep  an  agent  at  aU  times  during 
the  life  of  the  policy,  but  that  after  the  outbreak  of  the  Re- 
bellion, in  1861,  they  wrongfully  revoked  the  appointment  of 
such  agent.  Shipman,  J.,  in  deciding  the  case,  said,  "  If  the 
law  of  Mississippi  was  binding  on  the  defendants,-  requiring 
them  to  continue  an  agent  in  that  State  empowered  to  accept 
service,  or  upon  whom  service  might  be  made  during  the  life 
of  the  policy,  and  until  the  loss  under  it  should  be  paid,  then 
the  agent  in  question  must  be  deemed  to  have  possessed  that 
power.  The  defendants  conferred  it  upon  him,  and  he  con- 
tinued to  represent  them  in  that  capacity  till  Jan.  23,  1861, 
as  is  conceded  on  all  hands.  But  it  is  found  that  they  re- 
voked this  power  of  their  agent  on  the  last-named  date,  so  far 
as  they  could.    Yet  if  the  plaintiff's  claim,  that  the  statute 


'  The  statute  of  Ohio  (Laws  of  1872,  p.  66)  expressly  provides  that "  In  ease  any  such 
insurance  corporation  shall  cease  to  transact  business  in  this  State  according  to  the  laws 
thereof,  the  agents  last  designated  or  acting  as  such  for  such  corporation,  shall  be  deemed 
to  continue  agents  for  such  oorporation,  for  the  purpose  of  serving  process  for  commenc- 
ing actions  upon  any  policy  or  liability  issued  or  contracted  while  such  corporation 
transacted  business  in  this  State ;  and  service  of  such  process  for  the  causes  aforesaid^ 
upon  any  such  agent,  shall  be  deemed  a  valid  personal  service  upon  such  corporation.** 

'  6  Blatch,  C.  C.  446.  This  case  was  reversed  on  appeal.  13  Wall.  109.  But  the 
question  here  referred  to  was  not  passed  upon  by  the  Supreme  Court. 
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of  Mississippi  on  this  subject,  made  part  of  this  contract  of 
insurance,  is  good,  then  the  defendants  could  not  revoke  this 
part  of  the  agent's  authority.  One  party  alone  cannot  change 
a  stipulation  in  a  contract,  either  express  or  implied,  which 
is  to  inure  to  the  benefit  of  another.  Assuming,  then,  merely 
for  the  purposes  of  this  question  that  the  main  legal  propo- 
sition of  the  plaintiff,  on  this  point,  is  correct,  it  follows  that 
the  power  of  the  agent,  or  to  speak  more  accurately,  his 
character  as  the  representative  of  the  defendants  in  this  mat- 
ter, still  remained,  notwithstanding  their  attempt  to  revoke 
it.  Service  that  would  have  bound  the  defendants  could  still 
have  been  made  on  him."  It  has  been  said,  that  under  such 
a  statute  the  company  is  bound  to  maintain  an  agent  in  the 
foreign  State,  even  during  war.^ 

§  289.   Power  to  Contract  subject  to  Approval* — ^It  was 

held,  in  some  eaily  cases,*  that  where  the  agent  has 
authority  to  make  a  contract,  subject  to  the  approval 
of  his  principal,  the  latter  has  not  an  arbitrary  right  of 
rejection,  but  is  bound  to  approve,  unless  his  agent  has 
been  imposed  on,  or  the  contract  made  by  him  would  operate 
as  a  fraud  on  the  rights  of  the  company ;  but  these  decisions, 
even  if  followed  now,  would  certainly  not  be  extended, 

§  290.  The  Power  of  an  Agent  to  Bind  or  Estop  the  Ck>m- 
pany  by  his  Acts  in  Framing  the  Application^  or  by  Knowledge 
of  the  Matters  therein  Referred  to. — A  very  important  question 
arises  from  the  practice  pursued  by  agents  authorized  to  pro- 
cure and  forward  applications,  in  themselves  filling  up  the 
blanks  in  the  printed  forms  of  application  for  insurance.  In 
such  cases,  the  agents,  not  infrequently,  from  carelessness  or 
misunderstanding,  or  because  they  do  not  deem  the  statement 
important,  and,  in  some  cases,  because  they  fear  it  may  in- 
duce the  company  to  refuse  to  issue  a  policy,  and  thus  de- 
prive them  of  their  commissions,  do  not  insert  all  that  the 
applicant  says,  or  insert  it  incorrectly.    The  chief  officers, 

'  Hamilton  v.  Mut.  L.  Ins.  Co.  9  Blatch.  284 ;   s.  o.  1  Ins.  Law  Jonr.  678. 
•  Palm  V.  Medina  Co.  Mut.  F.  Ins.  Co.  20  Ohio,  629 ;  Perkins  v.  Washington  (F.)  Ins. 
Co.  4  Cow.  646. 
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with  no  actual  knowledge  of  this,  issue  a  policy  on  the  appli- 
cation, as  it  reaches  them,  and,  after  a  loss  occurs,  defend  on 
the  ground  of  misrepresentation  or  concealment  by  the  in- 
sured. The  latter  then  claims  to  show  that,  in  point  of  fact, 
he  was  guilty  of  no  misrepresentation  or  concealment,  as  he 
stated  everything  fully  and  correctly  to  the  agent,  and  was 
left  to  suppose  that  everything  was  written  down,  or  was 
told  by  the  latter  that  what  was  omitted  was  of  no  impor- 
tance. A  similar  question  arises,  where  the  agent  has  per- 
sonal knowledge  of  the  facts  concealed,  or  alleged  to  have 
been  misrepresented,  and  either  make  out  and  forwards,  or 
merely  forwards,  an  incorrect  application,  making  no  mention 
of  his  own  knowledge.  The  questions  raised  by  this  prac- 
tice have  been  necessarily  discussed,  to  some  extent,  in  treat- 
ing of  Warranty  and  Representation,^  but  they  are  of  so 
great  and  growing  importance  as  to  require  a  further  considera- 
tion here. 

Though  there  has  been  much  difference  of  opinion,  the 
decided  weight  of  authority  is  now  in  favor  of  the  view  that, 
where  an  agent,  having  authority  to  take  or  procure  appli- 
cations, fills  out  the  blanks,  but  does  so  incorrectly  or  incom- 
pletely, the  company,  and  not  the  assured,  must  be  the  suf- 
ferer, either  because  in  so  doing  the  agent  is  held  to  be  the 
agent  of  the  company,  and  the  company  is  presumed  to  do 
all  that  he  does  and  to  know  all  that  he  knows,  or  because 
the  company  is  estopped  from  availing  itself  of  the  act  or  neg- 
lect of  its  agent.  The  courts  of  different  States,  however, 
differ,  not  only  in  the  conclusions  they  arrive  at  upon  this 
question,  but  in  the  grounds  upon  which  they  base  their 
conclusions. 

§  291.  Company  Estopped  by  Agent's  Acts  in  Procuring  the 
Application. — In  a  leading  case  in  New  York,*  the  agent  of 
the  insurer  prepared  the  application  for  a  fire  policy,  and  hav- 


'  Ante,  %%1Q  to  SZ, 

'  Plumb  y.  Cattaraugus  Co.  Mnt.  (F.)  Tns.  Co.  18  N.  Y.  802.  In  Dewees  y.  Manhattan 
(F.)  Ins.  Co.  85  N.  J.  866,  the  doctrine  of  this  case  is  disapproyed. 
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ing  made  the  surveys  and  measurements  contained  in  it,  pro- 
cured the  signature  of  the  applicant,  without  any  examina- 
tion on  the  part  of  the  latter  of  their  correctness,  the  agent 
representing  that  he  had  full  authority  to  make  such  surveys 
and  measurements  on  behalf  of  the  insurer,  and  that  they 
were  correct.  It  was  held  by  the  Court  of  Appeals  that,  as- 
suming the  representations  of  the  agent  in  respect  to  his  au- 
thority to  have  been  true,  the  insurer  was  estopped  from  show- 
ing a  breaxjh  of  warranty  by  proof  of  errors  material  to  the 
risk  in  the  survey  and  application.  The  court  say :  "  If,  there- 
fore, he  acted  within  the  scope  of  his  authority  in  making 
these  surveys  and  measurements,  and  in  preparing  the  appli- 
cations, I  do  not  see  why  the  question  is  not  the  same  in 
principle  as  if  the  same  thing  had  been  done  by  the  company 
itself.  Suppose  an  individual  insurer  had  himself  assumed 
to  make  the  survey  and  measurements,  and,  as  in  this  case, 
had  filled  up  a  blank  application  and  had  represented  to  the 
applicants  that  his  survey  and  measurements  were  correct,  and 
that  upon  the  faith  of  such  representations,  and  with  no 
knowledge  of  the  facts  themselves,  the  insured  had  signed 
the  application  and  thus  made  the  statements  their  own.  Al- 
though they  had  thus  been  led  into  a  warranty  of  what  was 
not  true,  they  could  not,  undoubtedly,  change  the  contract  by 
parol  testimony.  The  writing  must  still  be  held  to  express 
the  contract  between  the  parties,  and  neither  party  can  in- 
sist that  the  contract  is  other  than  what  the  writing  ex- 
presses. But  when  the  party,  through  whose  acts  and  repre- 
sentations the  other  party  was  induced  to  enter  into  the  con- 
tract, claims  the  right  to  show  that  the  facts  were  diflterent 
from  what  he  had  represented  them  to  be,  for  the  purpose  of 
showing  a  breach  of  the  warranty,  and  thus  avoiding  what 
would  otherwise  be  a  binding  contract,  and  escaping  its  ob 
ligations,  I  cannot  discover  why  the  doctrine  of  estoppel  may 
not  justly  be  applied  to  him,  and  he  be  precluded  from  de- 
nying what  he  once  asserted.  It  presents,  I  think,  the  pre- 
cise case  for  the  application  of  the  doctrine  of  estoppel  in 
pais  as  defined  in  the  cases." 
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In  a  subsequent  case  in  the  same  court,^  this  decision  is 
referred  to  as  follows :  "  That  this  case  has  changed  the  rule 
which  has  hitherto  prevailed  in  this  State  relating  to  warran- 
ties in  policies  of  insurance  will  he  made  apparent  by  a  brief 
reference  to  it.  In  that  case,  one  Ide,  in  making  out  the  ap- 
plication for  insurance,  acted  as  the  agent  and  surveyor  of 
the  company.  It  was  proved  that  he  called  upon  Henry,  the 
assured,  with  a  printed  blank  application,  and  solicited  him 
to  effect  an  insurance  with  the  defendants'  company.  Henry 
expressed  a  desire  -to  postpone  making  the  application,  but 
told  the  agent,  Ide,  that  if  he  insisted  upon  taking  the  appli- 
cation that  day  he  must  get  along  alone,  and  act  on  his  own 
responsibility.  Ide  then  proceeded  to  make  the  survey  alone  ; 
after  which  he  filled  up  the  application,  and  stated  to  Henry 
that  it  was  all  right,  and  just  as  it  should  be.  Henry,  with- 
out any  particular  examination  as  to  the  statement  of  the  dis- 
tances between  and  relative  situation  of  the  buildings,  told 
Ide  that  upon  his  representations  and  statements  he  would 
sign,  and  thereupon  did  sign  the  application,  and  paid  the 
premium.  This  testimony  was  objected  to,  and  taken  under 
exception.  On  the  trial  of  the  action  brought  upon  the  pol- 
icy, the  insurance  company  under  objection,  proved  that  there 
were  material  errors  in  the  survey,  as  to  the  relative  positions 
and  distances  of  surrounding  buildings,  and  gave  testimony 
tending  to  show  that  the  risk  was  increased  thereby.  The 
judge  at  the  circuit  directed  a  verdict  for  the  plaintiff,  and, 
after  affirmance  by  the  general  term,  the  judgment  was  ap- 
pealed to  this  court,  where  it  was.  held  that  the  company  was 
estopped  from  showing  a  breach  of  the  warranty  as  to  the 
relative  situation  of  the  buildings.  This  decision  was  put  on 
the  ground  that  the  insurance  agent,  acting  within  the  scope 
of  his  authority,  bound  the  principal  in  making  the  survey 
and  filling  up  the  application,  and  consequently  the  company 
could  not  be  permitted  to  show  that  the  contract  was  other 
than  the  writing  expressed.     *    *    It  must  be    conceded 

'  Rowley  y.  Empire  (F.)  Ids.  Co.  80  N.  Y.  560 ;  s.  a  8  Eeyes,  657 ;  see  as  to  this  case 
Le  Boy  v.'  Market  F.  Ins.  Co.  45  N.  Y.  88,  84. 
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that  this  case  goes  the  whole  length  of  establishing  the  doo 
trine  that,  although  an  application  for  insurance  contain  a 
false  statement  as  to  material  matter,  the  writing  must  still 
be  held  to  express  the  contract  between  the  parties,  and  that 
neither  party  can  insist  that  the  contract  is  other  than  what 
the  writing  expresses,  provided  such  false  statement  is  charge- 
able to  the  agent  of  the  company  in  making  the  survey  and 
filling  up  the  application,  while  acting  within  the  line  of  his 
duty." 

With  reference  to  the  case  then  before  them,  the  court 
say :  "  The  written  appointment  of  the  agent,  Dean,  shows 
that  he  was  the  agent  of  the  defendant,  *  to  take  applications 
for  insurance  in  the  company,  and  receive  the  cash  per- 
centage to  be  paid  thereon.'  Acting  under  this  authority 
the  agent  received  the  plaintiff's  application  for  insurance. 
The  manner  of  doing  it  was  as  follows :  Rowley  stated  verb- 
ally to  the  agent  the  facts  necessary  to  meet  the  require- 
ments of  the  rules  of  the  company,  and,  among  other  things, 
informed  him  the  premises  were  incumbered  by  mortgage. 
An  application  was  then  signed  in  blank  by  the  plaintiff, 
and  given  to  the  agent,  he  promising  to  insert  over  the  signa- 
ture thus  obtained,  the  particulars  thus  furnished  him  as  a 
basis  of  the  insurance,  on  liis  return  to  his  residence.  The 
agent,  Dean,  was  a  witness  on  the  trial  of  the  case,  and  in 
giving  the  interview  between  himself  and  Bowley,  at  this 
time,  says :  ^  He  (Rowley)  made  no  objection  to  my  taking 
it  (the  application)  and  filling  it  up  at  Horseheads,  if  it 
would  be  all  right.'  The  just  and  natural  inference  from 
this  language  is,  that  this  unusual  mode  of  doing  the  busi- 
ness was  at  the  suggestion  or  request  of  the  agent.  But,  be 
that  as  it  may,  for  some  reason  imexplained,  the  agent,  on 
his  return,  in  filling  up  the  application,  inserted  what  was  not 
the  fact,  and  in  violation  of  his  instructions,  that  there  was 
no  incumbrance  on  the  premises.  The  defendant  now  seeks 
to  avoid  its  liability  on  the  policy,  alleging  that  this  state- 
ment was  a  warranty  on  the  part  of  the  assured,  and  that 
it  was  false.     *    *     Considering  the  authority  of  Dean  in 
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its  most  limited  sense,  *  to  take  applications  for  insurance, '  I 
think  he  must  be  considered  the  agent  of  the  insurer  rather 
than  of  the  assured,  in  filling  up  the  application.  His  duty 
to  his  principal  was  to  take  the  application  for  insurance. 
It  cannot  be  said  that  that  duty  was  performed  when  he 
received  the  blank  paper  signed  by  Rowley,  because  the 
application  was  then  in  an  inchoate  state.  The  conditions 
of  insurance  plainly  contemplate  that  it  should  be  in  writ- 
ing, and  such  was  the  intention  of  the  parties.  When,  there- 
fore, was  the  duty  which  the  agent  owed  to  the  company  at 
an  end,  so  that  he  ceased  to  bind  his  principal  ?  It  is  not 
establishing  a  harsh  or  unreasonable  rule  in  reference  to 
insurance  companies,  to  hold  that  their  agents,  authorized^  to 
take  applications  for  insurance,'  are  acting  within  the  scope 
of  their  authority  in  everything  which  they  do  which  may 
be  necessary  to  complete  such  applications.  I  must,  there- 
fore, regard  Dean  as  in  the  act  of  taking  the  application 
when  he  was  filling  up  the  blank  signed  by  the  plaintiff,  and 
therefore  acting  on  behalf  of  the  defendant  *  *  To  hold 
that  in  performing  these  preliminary  labors  touching  the 
very  business  which  must  necessarily  be  transacted  before  a 
policy  can  be  effected,  the  insurance  broker  becomes  the 
agent  of  the  applicant  for  insurance,  would  seem  to  be  an 
unnecessary  and  undesirable  refinement.  I  repeat,  that  in 
performing  these  preliminary  labors,  the  agent  is  engaged  in 
taking  the  application,  which  is  strictly  within  his  duty,  and 
the  principal  should  be  held  responsible  for  any  error  he  may 
commit,  especially  when  the  error  consists  in  recording  a  false 
statement  over  the  signature  of  a  confiding  applicant,  which, 
it  is  claimed,  vitiates  the  whole  contract."  ^ 

§  292.  Substantially  the  same  rule  is  adopted  in  Connec- 
ticut, where  it  is  held  to  be  the  settled  policy  of  the  law  *  to 
treat  local  agents,  who  are  authorized  to  procure  and  forward 

'  This  and  the  prior  case  must  be  considered  as  oTermliDg  Smith  v.  Empire  (F.)  Ins. 
Co.  25  Barb.  497,  and  seyeral  other  cases  in  the  same  State. 

*  Woodbury  Savings  Bank  A  Building  Ass.  v.  Charter  Oak  F.  &  M.  Ins.  Co.  81 
Conn.  617. 
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applications  for  insurance,  as  the  agents  of  the  companies  and 
not  of  the  applicants,  in  any  mistakes  in  the  application  made 
by  them  or  by  the  applicant  under  their  direction,  and  there- 
fore, where  a  mortgagee  applied  for  insurance  through  such 
an  agent,  intending  to  procure  an  insurance  of  his  mortgage 
interest,  and  so  stating  to  the  agent,  but  the  agent  drew  the 
application    as  an  insurance  on  the  property  itself,  in  the 
name  of  the  mortgagor,  and  as  his  property,  the  amount  to 
be  payable  in  case  of  loss  to  the  mortgagee,  and  so  made  the 
application,  and  had  the  policy  so  made  in  the  belief  that 
such  was  the  proper  legal  mode  of  eflfecting  an  insurance  on 
the  mortgage  interest,  it  was  held  that  the  mistake  could  be 
corrected  by  a  court  of  chancery,  although  it  was  one  of  law 
and  not  of  fact,  and  that  the  insured  was  not  affected  by  the 
fact  that  the  agent  had  been  instructed  by  the  company  not 
to  take  applications  for  insurance  upon  mortgage  interests, 
the  insured  having  no  knowledge  of  such  a  limitation  of  the 
powers  of  the  agent.    If  such  an  agent  neglects  to  communi- 
cate to  the  company  facts  disclosed  to  him  by  an  applicant 
for  insurance,  material  to  the  risk,  and  the  company  in  conse- 
quence  issues  a  policy  in  ignorance  of  such  facts,  the  neglect 
of  such  agent  is  not  chargeable  to  such  applicant,  unless  such 
agent  be  also  acting  as  the  agent  of  the  applicant.  ^     A  mis- 
take of  the  company's  agent  in  writing  out  the  application 
may  be  shown  to  save  a  forfeiture.  *    So  it  is  held  that  an 
agent  authorized  to  procure  applications,  and  famished  with 
printed  blanks,  containing  interrogatories  to  be  answered  by 
the  applicant,  with  regard  to  the  condition  of  the  property 
to  be  insured,  has,  as  incidental  to  such  power,  authority  to 
make  all  necessary  explanations  of  the  meaning  and  effect  of 
the  terms  employed  by  the  company  in  their  interrogatories, 
and  to  agree  with  the  applicant  as  to  the  terms  which  he 
shall  employ  to  express  the  facts  stated  by  him  in  answer  to 
the  interrogatories.    The  agent,  in  filling  out  the  application, 
having  also  inserted  a  statement  which  the  applicant  had  not 

'  Bebee  t.  Hartford  Co.  Mut.  F.  Ins.  Co.  25  Conn.  61. 
'  Hough  y.  City  F.  Ins.  Co.  29  Conn.  10. 
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made,  but  which  the  agent  supposed  to  be  true  from  his  own 
observation,  and  which  the  applicant  did  not  know  was  con- 
tained in  the  application,  it  was  held,  that  the  misstatement 
did  not  affect  the  case,  having  been  made  purely  by  mistake.  * 

§  293.  In  Iowa  a  slightly  different  rule  seems  to  be 
adopted,  it  being  held  that,  where  the  agent  has  only  power 
to  receive  and  forward  applications,  and  the  applicant  knows, 
or  is  bound  to  know  this,  and  knows  the  requirement  that  a 
correct  description  is  necessary,  he  must  see  that  the  state- 
ments and  representations  contained  in  the  application  are 
not  essentially  untrue.  But  if  the  agent  furnishes,  and  un- 
dertakes to  fill  up  applications,  and  is  correctly  informed  by 
the  applicant,  but  the  latter  is  misled  by  his  acts  into  sup- 
posing that  he  has  taken  down  the  statements  correctly,  then 
the  company,  having  received  the  premium,  is  bound.* 

§  294.  Effect  of  Agent's  Knowledge  of  Facts.— The  agent's 
knowledge  of  facts  which  show  that  the  applicant  has  in  the 
paper  forwarded  to  the  company  not  correctly  stated  the 
facts,  is  held  in  many  cases  to  be  the  knowledge  of  the  com- 
pany, and  to  prevent  the  latter  from  availing  itself  of  a  de- 
fense founded  on  the  incorrectness  of  the  application.'  But 
on  the  other  hand  it  has  been  held  that  if  the  applicant 
knows  that  the  facts  are  incorrectly  stated  in  the  application 
made  out  by  the  agent  of  a  mutual  company,  he  cannot  hold 

'  MalleaUe  Iron  Works  y.  Phoenix  (F.)  Ins.  Co.  26  Conn.  465.  To  the  same  effect, 
Combs  y.  Hannibal  Sayings  A  (F.)  Ins.  Co.  48  Mo.  148;  Hodgkins  y.  Montgomery  Co. 
Mat.  (F.)  Ins.  Go.  84  Barb.  218. 

■  Bartholomew  y.  Merchants'  (F.)  Ins.  Co.  25  Iowa,  507.  See  Ayres  y.  Hartford  F. 
Ins.  Go.  17  Iowa,  176;  Anson  y.  Winneshelk  (F.)  Ins.  Go.  28  Iowa,  84;  May  y.  Buckeye 
Mat.  (F.)  Ins.  Go.  25  Wise.  291.  Kew  Hampshire  has  a  statute  relating  to  fire  insarance 
whifh  provides  that,  "  if  any  company  shall  issue  any  policy  upon  an  application  pre- 
pared by  a  third  person,  assuming  to  act  as  their  agent  or  otherwise,  they  shall  be  af- 
fected by  his  knowledge  of  any  facts  relating  to  the  property  insured  as  if  they  were 
stated  in  the  application." 

•  People's  (F.)  Ins,  Go.  y.  Spencer,  58  Penn.  853 ;  Howard  F.  Ins.  Co.  y.  Bruner,  28 
Penn.  50 ;  Peoria  M.  <k  F.  Ins.  Go.  y.  Hall,  12  Mich.  202 ;  Atlantic  (F.)  Ins.  Co.  y.  Wright, 
22  ni.  462;  N.  E.  F.  (fe  M.  Ins.  Co.  y.  Schettier,  88  III.  166 ;  Campbell  y.  Merch.  A  Famou 
M.  F.  Ins.  Co.  87  N.  H.  85;  Patten  y.  Merch.  A  Farm.  M.  F.  Ins.  Co.  40  N.  H.  875; 
Meadowcraft  y.  Standard  (F.)  Ins.  Go.  61  Penn.  91.  In  the  latter  the  agent  had  authority 
to  contract. 
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the  company,  for  he  is  a  party  to  a  fraud  upon  them.^  It  has 
been  held  that,  though  the  knowledge  of  the  agent  is  an  an- 
swer to  any  alleged  false  representation,  it  is  not  so  to  a  war- 
ranty,* but  it  is  to  be  noted  that  most  of  the  cases  already 
cited  to  the  contrary  were  cases  of  warranty.  Where  an 
agent,  who  had  authority  to  issue  policies,  was  correctly  in- 
formed of  the  facts  by  the  applicant,  but  said  it  made  no 
difference  and  issued  the  policy ,  though  one  of  its  provisions 
was  inconsistent  with  the  facts  stated  to  him,  the  company 
was  held  bound.* 

But  in  order  that  the  knowledge  of  the  person  who  pre- 
pares the  application  should  in  any  way  bind  the  company  or 
work  an  estoppel,  such  person  must  be  undoubtedly  the 
agent  of  the  company.  Thus  in  a  recent  case  where  it  was 
clear  that  there  had  been  gross  misstatements  as  to  the  health 
of  the  insured,  it  was  attempted  to  avoid  its  effect  by  show- 
ing that  in  an  application  made  to  another  company  the  in- 
sured had  called  attention  to  the  real  facts,  and  to  charge  the 
second  company  with  the  knowledge  so  given  to  the  first 
company,  because  the  agent  of  the  first  company  who  took 
the  application  acted  as  medical  examiner  in  the  second  case. 
But  the  court  say :  *  "  The  medical  examiner  in  the  present 
case.  Dr.  Buehler,  was  not  authorized  by  the  defendants  to 
effect  insurance  for  them,  nor  did  he  assume  to  do  so.  The 
defendants  had  an  agent  of  their  own  at  Harrisburg,  where 
Major  Foot  then  was.  Dr.  Buehler  was  the  agent  then  for 
another  company  in  which  Major  Foot  had  obtained  an  in- 
surance upon  his  life,  and  as  he  wished  to  have  an  insurance 
in  different  companies.  Dr.  Buehler  simply  recommended 
the  defendant's  company.  He  made  out  Major  Foot's  appli- 
cation to  the  defendants,  and  signed  the  certificate  of  a  medi- 
cal examination  by  him,  but  made  the  application  for  him  to 
the  defendants  through  their  agent  at  Harrisburg,  to  whom 
he  submitted  the  application,  and  from  whom  he  received  the 

'  Smith  V.  (F.)  Ins.  Co.  24  Penn.  820. 

*  State  Mut,  P.  Ins.  Co.  v.  Arthur,  80  Penn.  816. 

'  Franklin  ▼.  Atlantic  F.  Ins.  Co.  42  Mo.  466.  *  Foot  y.  i£tna  L.  Ins.  Co.  4  Daly,  285. 
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policy  for  Major  Foot.  Dr.  Buehler  testified  distinctly  that  he 
did  not  act  as  the  agent  either  of  the  defendants  or  of  Major 
Foot.  That  he  made  the  application  for  him  at  his  re- 
quest, to  oblige  him ;  that  he  was  not  agent  for  the  defendants 
at  any  time,  nor  for  any  purpose.  That  he  was  paid  by  the 
defendants  his  fee  for  the  medical  examination,  and  would 
have  been,  whether  the  application  was  successful  or  not. 
That  he  knew,  at  the  time  of  the  examination  for  the  present 
application,  of  the  two  attacks  of  spitting  blood,  but  he  says : 
'  I  overlooked  it.'  As  he  was  not  an  agent  authorized  to  effect 
the  insurance,  what  he  may  have  overlooked,  whether  inten- 
tionally or  through  forgetfulness,  can  in  no  way  affect  the 
defendants.  They  were  not  bound  by  what  he  might  say  or 
omit  to  say.  The  application  for  the  insurance  was  in  a  pre- 
scribed form.  Twenty-five  questions  had  to  be  answered  by 
the  applicant  for  the  insurance,  in  writing,  distinct  from  and 
independent  of  fifteen  questions,  which  had  to  be  answered 
by  the  medical  examiner,  and  it  was  not  for  Dr.  Buehler,  but 
for  the  defendants  or  their  agent  in  Harrisburg,  to  say  when 
the  application  with  the  answers  was  laid  before  them, 
whether  the  risk  would  be  taken,  or  not.  Dr.  Buehler  testi- 
fied that  he  read  the  questions  distinctly  to  Major  Foot,  and 
wrote  down  the  answers  as  he  gave  them  to  him.  That  he 
seemed  to  understand  each  question,  and  answered  appropri- 
ately. That  he,  Buehler,  read  the  declaration  before  referred 
to  distinctly  to  him,  and  that  he  signed  the  application.  The 
policy  was  issued  upon  the  basis  of  the  written  statement, 
and  the  answers  given  by  Major  Foot  to  the  inquiries  pro- 
pounded to  him,  and  this  being  the  case,  the  policy  would  be 
defeated,  the  answer  being  untrue  in  respect  to  the  spitting 
of  blood  and  disease  of  the  lungs,  even  if  Dr.  Buehler  had 
been  an  agent  of  the  defendants^Jfor  procuring  an  insurance. 
And  knew  that  Major  Foot  had  had  spitting  of  blood,  un- 
less the  doctor  in  addition  to  being  an  agent  to  procure 
Applications  was  also  authorized  by  the  defendants  to  agree 
with  Major  Foot  for  a  policy." 

§  295.  Strict  Rule  in  Massachusetts. — Attention  has  al- 
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ready  been  called  to  the  fact  that  the  law  of  Massachusetts, 
as  to  the  powers  of  agents,  is  more  favorable  to  the  compa- 
nies than  that  of  other  States.^    It  is  there  held  that  the 
agent,  in  preparing  the  application,  is  to  be  regarded  as  the 
agent  of  the  applicant,  whose  duty  it  is  to  see  that  it  is  cor- 
rectly framed.  In  keeping  with  this  view,  where  the  policy  con- 
tained a  warranty  as  to  health,  it  was  held  that  the  knowledge 
which  the  company's  agent  had  in  respect  to  it  could  not  be 
material,*    Rhode  Island  follows,  in  a  measure,  the  strict 
rule  adopted  in  Massachusetts,  holding  •  that  an  agent  em- 
powered merely  to  receive  applications  is  not  the  agent  of 
the  company  for  the  making  of  applications,  and  if  employed 
by  the  applicant,  or  permitted  to  act  for  him  in  drawing  up 
the  application,  is  the  agent  of  the  applicant,  who  is  responsi- 
ble for  his  mistakes  of  fact  committed  in  the  statements  or 
answers  to  interrogatoiies  in  the  application.     If,  however, 
the  agent,  being  empowered  to  receive  and  transmit  written 
applications  for  insurance  to  the  company,  be  requested  by 
the  applicant  to  copy  the  answers  which  he  shall  make  in 
another  application  for  insurance  upon  the  same  property, 
which  was  taken  away  by  him  to  fill  up,  instead  of  waiting 
until  he  receive  from  the  applicant  such  answers  to  copy, 
send  to  his  company  an  old  application  for  insurance  upon 
the  same  property,  corrected  by  himself  to  suit  the  change  of 
circumstances,  thus  sending  an  application  which  he  was  not 
authorized  by  the  applicant  to  send,  the  company  is  estopped 
from  setting  up  the  mistakes  of  fact  in  the  application  so 
missent  by  their  agent  in  defense  to  a  suit  on  the  policy  for 
a  loss  under  it,  but  the  company  cannot  be  affected  with 
notice  of  verbal  communications  made  by  the  applicant  to 
an  agent  authorized  only  as  above ;  and  evidence  of  verbal 
communications  of  facts  made  to  the  agent  varying  from  the 
statements  in  the  written  application,  is  inadmissible  to  avoid 

*  LoweU  V.  Middlesex  Mut.  F.  Ins.  Co.  8  Gush.  127;  Forbes  v.  AgawamMut  (F.)  Ins. 
Co.  9  Gush.  470  ;  Lee  v.  Howard  (F.)  Ins.  Co,  S  Gray,  688. 

■  Vose  V.  Eagle  L.  A  Health  Ins.  Co.  6  Gush.  42.     See  passage  quoted  ante,  §  77. 

•  Wilson  V.  Conway  (F.)  Ins.  Go.  4  R.  I.  141. 
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the  effect  of  misstatements  or  mistakes  in  the  written  appli- 
cation.* 

§  296.  The  Correct  Rule  upon  Principle.— All  of  these 
cases  are,  perhaps,  correctly  decided  on  the  facts  which 
they  present.  But,  as  already  intimated,^  we  doubt  whether 
the  principles  laid  down  in  some  of  them  are  consistent  with 
the  old  and  well  settled  rules  of  law.  An  agent  to  take  or 
procure  applications  may  properly  be  held  to  have  authority 
to  ^11  up  the  blank  forms,  make  the  necessary  inquiries,  and 
explain  the  meaning  of  the  tenns  used,  apd  if  nothing  more 
than  this  is  done,  the  company  should  be  held,  bound  by  his 
acts.  But  where,  after  an  agent  has  filled  up  a  blank,  he 
hands  it  to  the  applicant  for  his  signature,  and  the  latter, 
without  being  prevented  by  any  act  or  assurance  of  the 
agent  from  acquainting  himself  with  its  contents,  signs  it, 
the  principles  of  law  applicable  to  the  transaction  seem 
greatly  changed.     The  person  who  signs  a  paper  knows,  or 


'  la  this  case,  Ames,  C.  J.,  referring  to  the  positions  taken  in  argument,  says :  ''  The 
first  of  these  in  substance  ii,  that  the  defendants  should,  notwithstanding  the  statements 
of  the  written  application  to  the  contrary,  be  affected  with  knowledge  of  the  facts  verb- 
ally communicated  to  their  agent.     *    *    Had  the  question  been  one  of  fraudulent  con- 
cealment or  misrepresentation ;  bad  the  agent  been  the  general  agent  of  the  defendants 
to  make  contracts  of  insurance  binding  upon  them,  or  even  an  agent  of  limited  powers, 
but  to  receive  and  transmit  v$rbal  communications  upon  which  the  defendants  were  to 
insure,  and  the  case  were  one  of  ordinary  representation  merely,  leaving  the  question  of 
materiality  open,  some  ground  for  sach  a  motion  might  be  foand  in  many  of  the  cases 
cited  by  the  counsel  for  the  plaintiff.    But  in  such  a  case  as  this,  where  the  power  of  the 
agent  is  limited  to  the  mere  receiving  and  transmitting  a  written  application  to  a  distant 
board  of  directors,  upon  the  basis  of  which  they  are  to  decide  whether  they  will  enter 
into  a  contract  of  insurance  with  the  applicant,  and  upon  what  term?,  considering  his 
description  of  the  risk,  and  where  all  this,  too,  is  known  to  the  assured  before  he  receives 
his  policy,  it  would  be  violating  every  principle  of  law  with  regard  to  the  admissibility 
of  parol  evidence  to  affect  a  written  contract,  and  open  a  door  for  the  practice  of  the 
grossest  frauds  upon  insurers,  to  admit  for  a  moment  that  such  a  case  is  a  proper  one  for 
the  application  of  the  rule  that  notice  to  the  agent  is  notice  to  the  principal.    In  the  first 
place,  he  is  no  agent  for  such  a  purpose ;  and  again,  if  he  were,  the  written  representation, 
supposed  to  be,  and  which  ought  to  be,  deliberately  made,  according  to  the  common 
principle,  waives,  repels,  and  merges  all  prior  mere  verbal  statements,  and  establishes 
itself  as  the  basis  and  the  only  basis  of  the  contract     Forfeiture  for  breach  of  condition 
subsequent  stands  upon  a  very  different  footing  from  such  representations  as  to  existing 
facts,  made  the  very  basis  of  the  contract,  where  the  agent  has,  by  acts  done  with  full 
knowledge  in  the  course  of  and  within  the  scope  of  his  agency,  waived  the  forfeiture.*' 
•  Avt^,  §  82. 
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is  conclusively  presumed  to  know,  its  contents.    Unless  lie 
can  show  that  some  fraud  or  device  was  used  to  prevent  him 
from   acquainting  himself  with  its  contents,  he   should  be 
bound  by  the  statements  beneath  which  he  writes  his  signa- 
ture.    If  there  is  any  misrepresentation  in  it,  he  is  responsi- 
ble for  such  misrepresentation,  especially  if,  as  is  usually  the 
case,  he  makes  an  express  warranty  that  the  facts  are  cor- 
rectly stated,  without  misrepresentation  or  concealment,  and 
declares  that  the  paper  so  signed  by  him  is  to  be  the  basis  of 
the  contract.     By  signing  it,  he  makes  it  his  act,  no  matter 
who  prepared  it.^     If,  then,  he  has  correctly  stated  to  the 
agent  that  he  has  had  certain  diseases,  or  that  his  age  is  for- 
ty-five, but  the  agent  writes  down  that  he  has  not  had  such 
diseases,  or  that  his  age  is  thirty-five,  the  moment  he  signs 
such  eiToneous  statement,  it  seems  to  us  that,  unless  he  is  led 
to  do  so  by  some  act  or  assurance  of  the  agent,  he  should  be 
as  much  bound  by  it  as  if  he  had  never  seen  the  agent,  but 
had  himself  prepared  the  statement,  and  that  the  company 
should  be  at  perfect  liberty  to  defend  on  the  ground  of  such 
misrepresentation.     If  he  signs  the  application  in  blank,  giv- 
ing the  agent  authority  to  fill  it  up  by  inserting  the  correct 
statements  which  he  has  made  to  him,  and  the  agent  inserts 
incorrect  ones,  the  condition  of  things  is  changed ;  for  the 
applicant  has  no  actual  knowledge  of  the  misrepresentation, 
and  he  could  be  only  held,  if  at  all,  on  the  principle  that  any 
one  who  signs  anything  in  blank,  is  bound  by  what  is  sub- 
sequently written  over  it,  because  he  impliedly  gives  authority 
to  write  anything  over  it.*    The  applicant,  when  he  signs  the 
application  as  filled  up  by  the  agent,  not  only  must  know, 
but  usually  expressly  declares,  that  that  is  the  paper  on  the 
faith  of  which  the  policy  is  to  be  issued.     If  it  states,  as  is 
ordinarily  done  in  life  insurance,  that  it  is  true,  that  it  is  full 
and  correct,  that  nothing  is  withheld,  and  that  it  is  to  be  the 
basis  of  the  contract,  it  seems  trifling  with  legal  principles  to 
say,  that,  though  it  is  not  true,  though  it  is  neither  full  nor 

>  Geib  y.  Internal  F.  Ins.  Co.  1  DiUon,  443. 

*  See  Liberty  Han  Ass.  y.  Housatonic  Mot  F.  Ins.  Co.  7  Gray,  261. 
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correct,  and  though  many  material  facts  are  not  stated  in  it, 
still,  as  the  person  who  signed  it  told  the  trutli  to  the  agent, 
and  made  a  full  disclosure  to  him,  by  parol,  the  company 
shall  not  be  permitted  to  avail  itself  of  any  defense  founded 
on  the  falsity  of  the  written  application,  which  was,  in  fact, 
all  that  the  company  knew  of  the  case  when  it  entered  into 
the  contract.  There  may  be,  and  undoubtedly  is,  great  rea- 
son for  preventing  misconduct  by  insurance  agents,  but  such 
correction  should  be  applied  by  legislation  rather  than  by 
such  judicial  declaration.  As  already  stated,  however,  the 
tendency  of  the  later  decisions  is  strongly  against  these 
views.^ 

§  297.  Company  not  Liable,  for  Agent's  Acts  where  Policy 
Proyides  Otherwise. — ^The  company  is  bound  by  the  repre- 
sentations of  its  agents  in  soliciting  insurance,  and  the  as- 
sured may,  on  discovering  fraud  on  his  part,  either  cancel 
the  contract  or  defend  an  action  brought  on  a  note  given 
for  the  premium.®  Where  the  application  expressly  pro- 
vides that  the  insurers  are  not  to  be  bound  by  any  acts  done, 
or  statements  made  to,  or  by,  the  agetit,  unless  they  are  con- 
tained in  it,  the  company  is  not  bound,  though  the  agent 
fills  up  the  application,  and  omits  to  state  material  matter 
which  was  known  to  him,  if  there  is  no  fraud  on  his  part, 
and  if  he  does  not  prevent  the  applicant  from  stating  the 
omitted  facts.*  The  court  say,  in  the  case  referred  to  :  "  The 
application  is  signed  by  the  assured,  and  it  is  expressly  stated 
therein,  that  the  company  shall  not  be  bound  by  any  act 
done,  or  statement  made  to,  or  by,  any  agent,  or  other  per- 
son, which  is  not  contained  in  the  application.     This  is  the 


'  Some  of  the  companies  now  provide  iii  their  application  that  they  shall  not  be 
affected  by  any  information  which  does  not  actually  reach  the  home  office  in  writing 
before  the  issue  of  the  policy. 

•  Devendorf  V.  Beardsley,  28  Barb.  656;  Fogg  v.  Griffin,  2  Allen,  1. 

•  Chase  v.  Hamilton  (F.)  Ins.  Co.  20  N.  Y.  52 ;  s.  c.  below,  22  Barb.  527.  To  the 
same  effect,  Loehner  r.  Home  Mnt.  (F.)  Ins.  Co.  17  Mo.  247,  256,  where  the  clause  was  in 
the  charter  as  well  as  in  the  application.  Masters  v.  Madison  Co.  Mnt.  (F.)  Ins.  Co.  11 
Barb.  624,  applies  a  different  rule,  where  the  provision  was  in  the  by-laws  of  a  mutual 
company.     See  also  Comro.  F.  Ins.  Co.  y.  Ives,  56  111.  403. 
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express  agreement  of  the  party.     Upon  what  principle  the 
court  is  to  set  the  provision  aside,  I  am  unable  to  perceive. 
A  party  signing  a  paper  in  reference  to  an  insurance  con- 
tract, is  presumed  to  know  its  contents,  the  same  as  though 
it  related  to  any  other  subject.     Parties  are  at  liberty  to  in- 
corporate any  provisions  in  their  contracts  that  they  please, 
provided  they  do  not  violate  the  rules  of  law.    There  is  no 
reason  why  a  party,  contracting  with  another  through  an 
agent,  may  not  agree  that  anything  done  by,  or  known  to, 
the  agent,  shall  not  affect  the  contract,  unless  made  known  to 
the  principal  in  writing.     That  is  precisely  this  case ;  and, 
unless  insurance  contracts  are  to  be  made  exceptions  to  the 
rule,  the  plaintiff  is  bound  by  the  statements  in  the  applica- 
tion, whether  he  knew  them  or  not,  unless  prevented  by 
fraud,  imputable  to  the  defendant,  from  learning  what  they 
were.     Carelessness  of  parties,  too  prevalent  in  entering  into 
contracts  of  this  description,  cannot  justify  a  departure  from 
the  settled  rules  of  law.    The  plaintiff,  if  he  knew  the  con- 
tents of  the  application,  cannot  complain  of  being  bound  by 
its  provisions.     It  is  his  contract.     If  he  did  not  know,  that 
is  not  the  fault  of  the  defendant.     It  had  a  right  to  presume 
that  he  did  know,  and  to  act  upon  that  presumption.    It 
probably  did  so  act  when  making  the  proposition  to  insure 
the  plaintiff's  dwelling-house  at  two  per  cent     Although  it 
maybe  hard  upon  the  plaintiff  thus  to  lose  the  benefit  of  the 
contract,  it  would  be  harder  still  to  hold  the  defendant 
bound  to  insure  a  dwelling-house,  composed  in  part  of  stone, 
and  in  part  of  wood,  because  it  had  proposed  to  insure  a 
stone  dwelling-house ;   and  thus  to  iiold,  upon  the  ground 
that  the  defendant's  agent  knew  the  condition  of  the  prop- 
erty, in  the  face  of  a  positive  agreement  by  the  plaintiff,  that 
the  defendant  should  not  be  affected  by  such  knowledge." 

Eeferring  to  the  case  of  Plumb  v.  Cattaraugus  Insurance 
Co.,  the  court  say :  "  It  will  readily  be  seen  that  there  is  no 
analogy  between  the  case  now  under  consideration  and  the 
case  last  cited.  In  this  case,  there  was  no  evidence  that 
Atwood  had  any  authority  from  the  defendant  to  make  sur- 


§  298.]  AGENT'S  POWER  TO  WAIVE  CONDITIONS.  487 

■ 

veys ;  that  te  had  ever  made  any,  to  the  knowledge  of  the 
defendant,  or  that  he  made  any  statement  to  the  plaintiff  as 
to  the  correctness  of  the  application.  There  is  no  feature 
necessary  to  constitute  an  estoppel  in  the  case ;  besides,  I  am 
at  a  loss  to  discover  how  an  estoppel  is  to  be  based  upon  the 
acts  and  declarations  of  an  agent,  whose,  acts  and  declara- 
tions, it  is  agreed,  shall  not  affect  the  party  against  whom 
the  estoppel  is  claimed." 

§  298.  Agent's  Power  to  Waiye  Conditions,  Before  and 
After  the  Issue  of  the  Policy. — ^There  is  a  distinction  between 
the  powers  of  an  agent  after  a  policy  has  been  issued  and 
before.  He  may  well  be  held  to  have  authority  to  bind  the 
company  in  connection  with  matters  transpiring  before  or  at 
the  time  of  the  issue  of  the  policy,  and  relating  to  it,  but 
after  the  policy  has  been  issued  his  powers,  as  a  general 
thing,  are,  so  far  as  that  policy  is  concerned,  exhausted,^ 
unless  he  has  the  right  to  make  a  new  contract.  An  agent 
without  authority  to  contract  has  authority  to  waive  pay- 
ment of  the  premium  and  to  deliver  the  policy,  giving  a 
-credit  for  the  amount,  though  the  policy  provides  that  no 
policy  shall  be  binding  till  the  premium  is  paid ;  and  this, 
even  though  the  policy  also  provides  that  the  agent  has  no 
power  to  waive  any  condition  in  it*  But  a  subagent  ap- 
pointed by  the  agent  has  no  such  power,  unless  authority 
from  the  company  is  shown.'  An  agent's  power  to  waive 
payment  of  the  first  premium  is  not  limited  by  a  provision 
in  the  policy,  that  he  had  no  authority  to  waive  any  con- 
dition of  it,  where  one  condition  was  that  the  policy  should  be 
void  if  any  premium  was  not  paid  when  due,  for  the  con- 
dition refers  to  premiums  subsequent  to  the  first.*  The 
'Circumstances  under  which  such  a  waiver  takes  place  have 

>  Healey  y.  Imperial  F.  Ids.  Co.  5  Ney.  268. 

*  Boehen  t.  Williamsburg  Citj  (F.)  Ins.  Go.  85  N.  Y.  181;  Sheldon  y.  Atlantic  F.  d 
M.  Ins.  Co.  26  N.  Y.  460 ;  Wood  y.  Pougbkeepsie  Mut.  (F.)  Ins.  Co.  82  N.  Y.  619 ;  Post 
Y.  i£tna  (F.)  Ins.  Co.  48  Barb.  801.  It  should  be  noted  that  most  of  the  cases  of  waiyer 
referred  to  in  the  chapter  on  the  Consammation  of  the  Contract  were  by  agents. 

*  Continental  L.  Ins.  Co.  y.  Willets,  24  Mich.  268. 

*  Miller  y.  Brooklyn  L.  Ins.  Co.  12  Wall.  288. 
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been  already  fully  shown.^  But  under  the  strict  rules  ap- 
plied in  Massachusetts,  it  was  held  that  where  the  by-laws 
of  a  mutual  company  required  the  premium  to  be  paid  to  the 
treasurer  or  agent,  and  a  deposit  to  be  made  before  the 
policy  should  be  binding,  the  promise  of  the 'treasurer  that, 
if  auything  should  happen,  he  would  see  the  premium  paid 
or  would  take  it  upon  himself  to  keep  the  policy  good,  did 
not  bind  the  compaoy.*  So  where  an  agent  of  the  company 
had  agreed  with  the  applicant  to  call  upon  a  third  party, 
receive  the  premium  and  deliver  the  policy,  but  failed  to  do 
so,  it  was  held  that  the  company  was  not  liable,  as  this  agi^ee- 
ment  was  a  mere  personal  one,  for  the  performance  of  which 
the  company  was  not  responsible.^ 

§  299.  Where  a  policy  was  made  by  an  agent  for  a  year, 
and  for  such  further  periods  for  which  premiums  should  be 
paid  and  indorsed  on  the  policy  by  the  secretary  or  other 
authorized  oflScer,  and  the  policy  had  been  several  times 
renewed  by  the  agent  by  such  indorsement,  and  the  pre- 
miums therefor  forwarded  to  the  company,  it  was  held 
that  the  latter  was  bound  by  the  agent's  act,  though  after 
the  last  renewal  they  had  instructed  him  to  cancel  the  policy 
and  return  the  premium,  but  though  the  agent  notified  the 
insured  of  these  instructions,  he  did  not  return  the  premium.* 

§  300.  An  agent  entrusted  with  the  renewal  receipts  may 
give  credit  for  the  renewal  premium,  and  may  make  a  bind- 
ing renewal  by  parol,  though  the  receipts  provide  that  they 
are  not  to  be  valid  till  countersigned  by  him.*  A  general 
agent  entrusted  with  renewal  receipts,  signed  by  the  oflScers 
of  the  company,  has  authority  to  deliver  one  of  the  renewal 
receipts  on  receiving  part  of  the  premium  by  a  note.*  The 
company  is  bound  by  the  act  of  a  subagent  to  whom  it  de- 


»  Ante,  §g  164  to  181.  '  Buflxim  v.  Fayette  Mut.  F.  Ins.  Co.  8  AUen,  860. 

'  Hoyt  Y.  Mut  Ben.  L.  Ins.  Co.  98  Mass.  689. 

*  Franklin  F.  Ins.  Co.  t.  Massey,  88  Penn.  221. 

•  Post  V.  iEtna  (F.)  Ins.  Co.  48  Barb.  851. 

'  Mowry  v.  Home  Ins.  Co.  9  R.  I.  847.    It  does  not  clearly  appear  whether  the  time 
for  payment  of  the  premium  had  passed  when  the  payment  was  made  or  not. 
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livered  a  renewal  certificate,  where  he  delivered  it  without 
demanding  the  premium.^  But  if  the  renewal  receipt  in 
terms  provides  that  if  made  when  overdue  it  will  not  be 
valid  in  continuing  the  policy,  unless  the  insured  is  in  good 
health,  the  act  of  the  agent  in  delivering  it  is  without 
effect.^  So  an  agent  may,  by  delivery  without  counter- 
signing, waive  a  provision  that  the  policy  was  not  to  be 
valid  until  countersigned  by  him.*  But  where  the  policy 
provided  in  the  usual  form  that  premiums  should  be 
paid  "  on  or  before  the  day  mentioned  for  the  payment 
thereof  at  the  office  of  the  company  in  the  city  of  New 
York,  unless  otherwise  expressly  agreed  upon  in  writing,  or 
to  agents  when  they  produce  receipts  signed  by  the  pres^ 
ident  or  secretary,"  it  was  held  *  that  the  premiums  were  to 
be  paid  on  the  days  fixed  by  the  policy,  in  any  event ;  and 
the  assured  might  pay  on  those  days,  either  at  the  office  of 
the  company  in  New  York,  or  to  agents ;  but  the  payment 
could  only  be  made  to  such  agents  as  should  have  and  pro- 
duce receipts  therefor,  signed  by  the  president  or  secretary — 
the  receipts  thus  signed  being  evidence  of  the  authority  of 
the  agents  to  receive  the  premiums.  An  agent  with  au- 
thority to  settle  a  loss  may  waive  a  condition  as  to  time 
for  bringing  suit.*^  One  with  authority  to  receive  premi- 
ums may  use  his  discretion  as  to  the  mode  of  payment, 
whether  in  cash  or  by  check.*  He  could,  while  the  notes  of 
the  Confederate  States  had  a  value  and  the  Government  re- 
tained a  de  facto  existence,  take  notes  of  that  Government.^ 

§  301.  Where  by  the  contract  between  the  company  and 
its  agent,  he  was  authorized  to  deliver  receipts  and  receive 
premiums  upon  policies  at  any  time  within  fifteen  days  after 
they  became  due,  but  was  at  the  expiration  of  that  time  to 

*  Bodine  v.  Exchange  F.  Ids.  Co.  51  N.  Y.  Ill 

*  Bissell  Y.  Am.  Tont.  L.  Ins.  Co.  2  Bigelow  Life  <feAcc.  Ins.  Cos.  150,  Ohio  Common 
Pleas. 

*  Meyers  v.  Keystone  Mut.  L.  Ins.  Co.  27  Penn.  268. 

*  Williams  ▼.  Washington  L.  los.  Co.  31  Iowa,  541 ;  s.  o.  1  Ins.  Law  Jour.  422. 

*  Lycoming  Co,  Mut.  (L.)  Ins.  Co.  44  Penn.  259. 

*  Tayloe  v.  Merch.  F.  Ins.  Co.  9  How.  (U.  S.)  390. 
'  Robirson  v.  Intemat.  L.  Ins.  Co.  42  N,  Y.  64. 
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give  notice  of  any  unpaid  premiums,  and,  if  he  failed  to  do 
80,  was  to  be  held  responsible  for  the  premiums,  and  the 
agent  received  a  premium   twenty-eight  days  after  it  had 
become  due,  upon  a  policy  as  to  which  he  had  failed  to  give 
notice  of  non-payment  to  the  company,  it  was  held  that  the 
latter  was  not  bound,  that  the  agent  had  no  authority  to 
receive  premiums  after  the  fifteen  days  had  expired,  nor  to 
make  a  new  contract,  and  that  the  assured  could  not  derive 
any  advantage  from  the  fact  that  the  company  had  charged 
the  agent  with  the  premium,  for  that  was  a  private  arrange- 
ment between  them  in  the  nature  of  a  penalty.^     An  agent 
with  power  to  effect  insurance  has  full  power   to   waive 
•conditions,'  and  to  correct  an  error  in  the  policy  after  its 
issue.*    But  one  who  is   an  agent  merely  to  receive  appli- 
cations, has  no  such  power  after  the  issue  of  the  policy.*    It 
has  been  held  in  Missouri,^  that  the  secretary  as  such  has  no 
power  to  waive  a  condition  in  an  issued  policy,  but  this  may 
be  doubted. 

§  302.  Agent's  Power  to  Beceive  Notice. — An  agent  with 
power  to  effect  insurance,  has  authority  to  receive  notice 
of  other  insurance.*  But  an  agent  to  receive  applications 
has  no  authority  to  receive  such  notice  with  reference  to  a 
policy  theretofore  issued."^  The  company  is  bound  by  a 
notice  given  to  him  at  or  before  the  issue  or  renewal  of  the 
policy.®  Thus  where  a  fire  policy  required  notice  to  be 
given  of  any  other  insurance  subsequently  obtained,  and 
notice  was  given  to  an  agent,  the  question  arose  as  stated  by 
Comstock,   J.,*  "whether  Park,  the  agent  who  assumed  to 


*  Acoy  Y.  Fernie,  7  M.  <k  W.  151. 

•  Viele  Y.  Germanla  (F.)  Ins.  Co.  26  Iowa,  9 ;  North  Berwick  Co.  y.  N.  E.  F.  4  M. 
Ids.  Go.  52  Me.  336 ;  Warner  y.  Peoria  M.  <&  F.  Ins.  Co.  14  Wise.  318. 

»  Warner  y.  Peoria  M.  <fe  F.  Ins.  Co.  14  Wise.  818. 

*  Bartholomew  y.  Merch.  (F.)  Ins.  Co.  25  Iowa,  50*7. 

■  Plahto  Y.  Mer.  A  Man.  (F.)  Ins.  Co.  88  Mo.  248. 

'  Carroll  y.  Charter  Oak  (F.)  Ins.  Co.  40  Barb.  292 ;  McEwen  y.  Montgomery  Co.  Mut 
<F.)  Ins.  Co.  6  Hill,  101. 

'  Mitchell  V.  Lycoming  Mat.  (F.)  Ins.  Co.  61  Penn.  402;  contra,  Hay  ward  y.  Nat.  (F.) 
Ine.  Co.  2  Ins.  Law  Jour.  508,  Mo. 

■  People's  (F.)  Ins.  Co.  y.  Spencer,  53  Penn.  853. 

•  Wilson  Y.  Genesee  Mut.  (F.)  las.  Cd.  4  Kern.  418. 
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approve  of  the  second  insurance,  acted  by  authority  derived 
from  the  defendants.  The  appointment  of  Mr.  Park  as 
agent  was  in  writing,  and  under  the  corporate  seal  of  the 
defendants,  and  by  its  terms  it  declared  that  he  *  had  been 
regularly  appointed  an  agent  and  surveyor  of  the  company, 
and  was  duly  authorized  to  take  applications  for  insurance.' 
This  was  the  only  express  authority  which  the  agent  ever 
received  from  the  company,  and  there  is  no  evidence  in  the 
case  from  which  any  other  can  be  implied.  It  does  not  appear 
that  he  was  ever  held  out  to  the  world  by  his  principals 
as  possessing  any  power  not  included  in  his  written  appoint- 
ment, or  that  he  ever  performed  any  acts  as  agent,  until 
the  one  now  in  question,  which  that  appointment  would 
not  in  terms  justify.  The  defendants,  therefore,  are  not 
bound  by  his  approval  of  the  subsequent  insurance,  unless 
that  act  is  included  within  the  written  power.  *  *  The 
design  was  to  constitute  an  agency  with  the  powers  specified, 
and  no  others.  If  this  be  not  so,  then,  I  repeat,  the  writing 
suggests  no  limitation  whatever.  The  agency  is  either 
general,  and  extends  to  all  the  business  of  the  corporation, 
or  it  is  limited  to  surveys  and  receiving  applications.  There 
is  no  middle  ground,  and  between  these  two  constructions 
there  is  no  room  for  hesitation.  *  *  I  have  no  doubt  that 
notice  to  Mr.  Park,  at  the  time  of  receiving  the  application, 
of  the  prior  insurance,  would  be  good.  He  was  authorized 
to  negotiate  contracts  of  insurance,  and  therefore  any  facts 
which  the  company  required  to  be  made  known  before 
entering  into  the  contract,  might  properly  be  communicated 
to  the  agent.  A  prior  insurance  is  a  fact  which  enters  into 
the  negotiation,  and  then  into  the  contract.  The  fact  may 
therefore  be  notified  to  the  agent  who  negotiates,  and  it  is 
his  duty  to  communicate  it  to  his  principals  before  the 
contract  is  concluded.  But  I  cannot  see  that  it  is  any  part 
of  the  duty  of  such  an  agent  to  deal  with  the  assured,  in 
any  respect,  after  the  policy  is  issued.  The  agent's  functions 
have  then  ceased  in  respect  to  that  contract,  and  he  has  no 
power  to  save  it  from  forfeiture  by  his  approval  of  a  subse- 
quent insurance." 
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§  303.  Where  a  policy  requires  notice  of  loss,  a  director 
is  not  an  "  authorized  officer  "  to  whom  notice  can  be  given 
out  of  the  office.^  The  rule  would  probably  be  otherwise  in 
England,  where  the  directors,  as  such,  participate  more  act- 
ively and  generally  in  the  business  of  their  companies  than 
in  this  country.  Where  an  agent  assigns  his  own  pohcy, 
notice  to  him  is  not  sufficient,^  nor  is  notice  to  an  agent  who 
is  expressly  forbidden  to  receive  notice.* 

§  304.  Agent's  Power  to  give  Consent. — An  agent  to  receive 
applications  has  no  power  to  give  a  consent  to  an  assignment 
of  the  policy  after  it  has  been  issued.     In  a  case  in  New  York 
where  the  question  was  as  to  the  validity  of  certain  assign-  . 
ments,  the  court  say,*  "It  is  now  contended,  however,  that 
Brewster,  as  agent  of  the  defendants,  had  authority  to  grant 
•  the  assent  of  the  company  to  these  assignments*     It  is  very 
apparent  from  the  testimony  and  the  correspondence  between 
Brewster  and  the  company  what  his  powers  were.     1.  He 
had  authority  to  receive  applications  for  insurance,  and  make 
them  binding  upon  the  company  for  the  period  of  ten  days. 
At  the  expiration  of  that  time,  if  the  company  did  not  assume 
the  risk,  it  terminated.     2.  He  had  power  to  receive  the 
premiums  on  renewals  of  policies  and  transmit  the  same  to 
the  company,  and,  if  accepted  by  them,  on  the  receipt  by  him 
of  the  renewal  certificates,  signed  by  the  officers  of  the  com- 
pany, to  deliver  the  same  to  the  assured.     *    *     As  already 
observed,  the  policy  carried  on  its  face,  notice  to  all  holders 
that  the  interest  of  the  assured  was  not  assignable  unless  by 
consent  of  the  corporation,  manifested  in  writing,  and  the 
printed  blanks  on  the  back  of  the  policy  were  like  notice  of 
the  fonn  of  such  consent,  and  the  officer  alone  authorized  to 
give  it  and  manifest  the  assent  of  the  company.     It  was  fnU 
notice  to  all  that  it  must  be  done  by  its  secretaiy,  and  the 
erasure  by  Brewster  of  the  word  '  secretary '  and  writing  in 
place  thereof  the  word  '  agent '  was  an  admonition  to  the 

» Inland  (F.)  Ins.  A  Dep.  Co.  v.  Stauffer,  88  Penn.  89Y. 

*  Ex  parte  Hennessey,  1  Connor  <fe  Lawson,  669. 

*  Ex  parte  Hennessey,  uhi  rupra  ;  Gale  v.  Lewis,  9  Q.  B.  780. 

*  Stringham  v.  St.  Nicholas  (F.)  Ins.  Co.  3  Keyes,  280 ;  s.  c.  87  How.  866 ;  6  Abb.  If.  S.  80. 
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parties  that  the  authority  to  give  the  consent  was  in  the 
secretary  only.  It  is  doubtless  true  that  the  person  applying 
to  Brewster  for  these  consents,  may  have  supposed  he  had 
authority  to  grant  them,  or  if  not,  that  his  acts  would  be 
ratified  by  the  defendants.  But  Brewster  could  not  create 
an  authority  in  himself  to  do  the  particular  act,  by  its  per- 
formance, or  asserting  his  authority  to  do  it.  To  bind  his 
principal,  his  character  as  agent  must  be  established,  and  of 
so  general  a  nature  as  to  give  him  authority  to  do  the  act  in 
question,  or  subsequent  ratification  with  full  knowledge  must 
be  established.  The  proof  in  this  case  falls  far  short  of  mak- 
ing out  either  of  these  positions.  *  *  The  declarations 
and  acts  of  Brewster,  not  within  the  scope  of  his  agency, 
if  therefore  they  had  been  admitted,  would  not  be  of 
any  materiality.  The  declarations  and  representations 
of  the  agent,  when  not  expressly  authorized  by  the  principal, 
must,  in  order  to  bind  him,  be  within  the  scope  of  his  agency. 
*  So  in  the  case  at  bar,  there  is  no  evidence  that  these  de- 
fendants ever  authorized  Brewster  to  give  the  consents  to  the 
two  assignments  mentioned,  or  that  they  ever  knew  that  he 
had  given  such  consents,  until  after  the  happening  of  the 
loss  under  the  policy.  We  have  seen  what  were  the  actual 
powers  conferred  by  the  defendants  upon  Brewster,  and  what 
was  the  scope  of  his  agency.  Not  only  was  the  power  to  give 
the  consents  in  question  not  within  the  scope  of  that  agency, 
but  the  policy  itself,  and  the  blank  consents  indorsed  thereon, 
gave  notice  to  all  holders  of  such  policies,  that  an  agent  of 
the  company  had  no  such  powers."  But,  where  it  was  shown 
that  the  agent  had  been  in  the  habit  of  indorsing  waivers 
of  conditions  on  policies  and  notifying  the  insurers  there- 
of, it  was  held  this  was  sufficient  proof  of  his  authority 
so  to  do.^ 

§  305.  An  Agent's  Power  to  Renew  or  Restore  a  Lapsed 
Policy,  and  to  Walye  Forfeitures. — An  agent  who  has  authority 
to  make  contracts,  or  who  is  entrusted  with  blank  policies, 
signed  by  the  officers  of  the  company,  has  undoubted  power 

'  Brookelbank  t.  Sugrue,  6  C.  <fe  P.  21. 
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to  renew  a  policy.^  So  he  may  waive  a  forfeiture.*  An  agent 
who  is  entrusted  with  renewal  receipts  may  bind  the  com- 
pany by  using  one  of  them  in  renewing  an  expired  policy* 
But  an  agent  whose  powers  do  not  extend  to  making  a  new 
contract  cannot,  as  a  general  thing,  waive  a  forfeiture.^  This 
point  is  carefully  considered  in  a  Connecticut  case,'  which 
also  involved  a  consideration  of  the  presumed  powers  of  an 
agent.  The  court  say :  "  The  next  question '  is,  whether  it 
was  proved  on  the  trial  that  Webb  was  authorized  by  the  de- 
fendants, as  their  agent,  thus  to  waive  the  non-payment  m 
advance  of  the  'premium  as  required  by  the  terms  of  the  policy. 
The  first  premium  due  on  it  was  paid  in  advance  to  Webb  up 
to  Jan.  1, 1852,  according  to  its  terms,  and  it  was,  at  the  time 
of  such  payment,  by  him  countersigned  and  delivered  to  the 
insured.  The  question  before  us  respects  the  next  premium 
payable  in  advance  on  that  day,  in  regard  to  which,  it  was, 
as  claimed  by  the  plaintiff,  paid  by  the  insured  to  Webb,  and 
received  by  him  for  the  purpose  of  reviving  and  continuing 
the  policy,  but  confessedly  after  that  day,  and  vnthout  any 
other  authority  in  Webb  excepting  that  which  is  contained 
in  the  policy  itself.  We  are  therefore  to  look  to  that  instru- 
ment alone  for  the  evidence  of  his  authority  to  receive  that 
premium.  And  the  only  expression  in  it,  from  which  that 
authority  is  claimed  to  appear,  is  the  testimonium  clause  at  the 
end,  which  provides  that  the  policy  ^  shall  not  be  binding 
until  countersigned  by  W.  W.  Webb,  agent,  and  delivered, 
and  the  advance  premium  paid.'  The  question  before  us, 
therefore,  depends  on  the  true  construction  of  that  clause,  or 
rather  of  the  word  '  agent '  contained  in  it.  *  *  From  this  it 
is  clear  that  the  policy  was  not  intended  to  take  effect  by  a 
delivery  to  the  insured  by  the  defendants  immediately  on 


»  Carroll  v.  Charter  Oak  (F.)  Ins.  Co.  40  Barb.  292;  Post  v.  ^tna(F.)  Ins.  Co.  48 
Barb.  361. 

»  Viele  V.  Germania  (F.)  Ins.  Co.  26  Iowa,  9;  North  Berwick  Co.  v.N.  E.  F.  &  M.  Ids. 
Co.  62  Me.  836. 

>  Post  V.  iEtna  (F.)  Ins.  Co.  43  Barb.  .851. 

V  Wall  V.  Home  (F.)  In«i.  Co.  8  Bosw.  697. 

•  Bouton  V.  Am.  Mut.  L.  Ins.  Co.  25  Conn.  542. 
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its  execution  by  the  latter,  or  by  any  other  delivery  than  one 
which  would  be  made  through  an  agent ;  that  it  was  intended 
that  the  delivery  of  it  by  such  agent  was  not  to  make  the 
contract  binding  until  it  should  be  countersigned  by  him^ 
and  the  premium  mentioned  in  it  should  be  paid  in  advance ; 
that  is,  before  the  commencement  of  the  period  for  which  the 
insurance  under  it  should  be  eflfected ;   and  that  Webb  was 
the  particular  and  only  person  or  agent  to  whom  the  pre- 
mium should  be  paid,  and  by  whom  the  policy  should  be 
countersigned  and  delivered  on  behalf  of  the  defendants.   The 
direct  and  immediate  object  of  this  clause  was  to  prescribe 
the  mode  in  which  the  policy  should  take  effect  as  a  contract 
between  the  parties.    That  mode  is  particularly  described, 
and  required  the  interposition  of  an  agent,  and  Webb  was 
designated  as  that  agent.    The  clause  states  exactly  what  is 
to  be  done  by  him,  or  in  other  words,  the  authority  which 
the  defendants  have  conferred  on  him.     The  word  ^  agent  ^ 
added  to  his  name,  considered  as  we  are  now  doing,  with  ref- 
erence only  to  the  said  clause,  imports  no  more  than  that  he 
was  the  agent  of  the  defendants  to  do  and  co-operate  in  the 
things  which  it  was  therein  provided  should  be  done  for  the 
purpose  therein  mentioned,  of  making  the  contract  binding. 
One  of  those  things  was  the  payment  by  the  insured  of  the 
premium  in  advance  to  and  consequently  its  reception  by 
him.     This  being  done,  together  with  the  countersigning  and 
delivery  of  the  policy,  the  contract  became,  but  could  not 
otherwise  become,  consummated  and  complete.   The  question 
now  is  as  to  the  extent  of  the  authority  which  was  thus  con- 
ferred on  Webb  in  regard  to  the  premiums  provided  for  in 
the  contract.     We  think  that  he  was  not  empowered  to  re- 
ceive any  premium  which  was  not  paid  according  to  the  re- 
quirements of  the  policy,  that  is,  in  advance.     That  instru- 
ment was  his  sole  guide  in  regard  to  what  he  should  do  under 
it.     The  contract  was  to  be  made  by  the  defendants,  and  not 
by  him,  excepting  in  the  capacity  of  their  agent;  he  was  not 
authorized  to  alter  or  vary  it,  or  depart  in  any  respect  from 
it,  or  dispense  with  the  fulfilment  of  its  conditions  by  the  in- 
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sured,  or  discharge  it,  or  revive  it  after  it  had  by  its  terms  ceased 
to  be  obligatory  on  his  principal,  by  a  waiver  of  a  compliance 
with  its  provisions  or  otherwise.  These  must  be  done  by  the 
parties  to  the  contract.  He  was  only  authorized  to  act  in 
pursuance  of  it,  and  then  so  far  only  as  it  gave  him  authority. 
He  could  exercise  only  the  power  delegated  to  him,  and  no 
power  is"  delegated  to  him  to  depart  from  the  terms  of  the 
policy.  *  *  If  it  be  admitted  that  by  the  clause  in  question, 
Webb  was  authorized  to  receive  not  only  the  first  premium 
which  was  required  to  be  paid  on  the  policy,  but  also  those 
which  it  provided  might  subsequently  be  paid  upon  it,  which 
has  not  been  denied  by  the  defendants,  the  question  before 
us  may  be  tested  by  inquiring  whether,  in  respect  to  the  first 
premium,  the  policy  gave  Webb  any  authority  to  bind  the 
defendants  by  a  delivery  of  the  policy  before  the  payment  of 
such  premium ;  for  as  he  had  no  greater  power  in  regard  to 
subsequent  premiums  than  he  had  as  to  the  first,  it  is  quite 
clear  that  if  he  was  not  authorized  to  postpone  the  payment 
of  the  first,  he  was  not  as  to  those  accruing  afterward.  To 
this  inquiry  the  policy  furnishes  a  most  explicit  and  decisive 
negative  answer.  It  expressly  says  that  the  policy  shall  not 
be  binding  '  until  the  advance  premium  is  paid.'  The  whole 
authority  of  the  agent  being  here  expressed  on  the  face  of  the 
instrument,  there  is  no  place  for  the  doctrine  which  is  apph- 
cable  to  cases  where  an  agent  with  an  ostensible  general 
authority  is  restricted  by  particular  and  special  private  in- 
structions from  his  principal,  and  which  has  been  adverted  to 
by  the  plaintiffs  counsel  We  are  therefore  of  the  opinion 
that  although  Webb  might  be,  and  we  are  strongly  inclined 
to  think  that  he  w-as,  authorized  by  virtue  of  his  agency,  as 
indicated  in  the  policy,  to  receive  in  advance  the  payment  of 
premiums  which  should  by  its  terms  be  payable  subsequent 
to  its  execution  and  delivery,  he  was  not  thereby  authorized 
to  receive  such  premiums  after  the  day  on  which  it  was  pro- 
vided by  the  policy  that  they  should  be  so  paid  in  advance."  ^ 

'  It  win  be  perceiyed  that  the  yiews  here  expressed  as  to  the  power  of  the  Bgent  to 
waiye  pay  meat  of  the  premium  and  deliyer  the  policy,  differ  from  those  generaUy  enter- 
taiDed. 
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§  306.  The  same  questioa  was  presented  in  a  New  Jersey- 
case,  where,  however,  there  was  an  express  clause  in  the  pol- 
icy on  the  subject*  The  court  say :  "  The  result  of  the  non- 
payment of  that  premium  was  to  forfeit  the  policy,  unless 
the  plaintiff  showed  that  the  company  had  legally  waived  the 
payment  as  it  became  due.  It  was  not  claimed  that  the 
company  had  dispensed  with  the  payment  at  the  time  by 
any  written  agreement  or  consent,  but  the  tendency  of  the 
plaintiff's  evidence  was  to  show  that  Charles  Knopf,  who,  it 
was  said,  was  the  general  agent  of  the  defendants,  had  orally 
consented,  about  the  time  the  third  payment  became  due, 
which  was  December  8th,  1864,  that  the  plaintiff  could  pay 
it  afterwards  when  he  had  it,  and  that  fi'om  that  time  he  had 
seen  Mr.  Knop^  and  told  him  he  could  not  pay  to  the  day, 
and  Mr.  Knopf  had  said,  ^  Don't  be  scared  if  the  money  is 
not  ready^by  the  day ;  when  you  send  it  down  I  will  get  you 
the  receipt,'  and  that  the  other  payments  after  that  were 
sometimes  a  week,  sometimes  two  weeks  afterwards,  and  that 
the  receipts  were  brought  back.  This  is  the  chief  part  of  the 
plaintiff's  case  upon  the  fact  or  act  of  waiver.  It  will  be  seen 
at  once  that  it  is  an  effort  to  show  a  verbal  waiver  of  per- 
formance by  an  agent  of  the  company  in  opposition  to  the 
terms  of  the  written  policy,  and  that  under  seal  It  is  not  pro- 
posed now  to  discuss  the  effect  of  such  verbal  waiver  when 
distinctly  proved,  and  when  made  within  the  scope  of  an 
agent's  authority.  If  Knopf,  the  agent  of  this  company,  had 
no  authority,  in  point  of  fact,  express  or  implied,  to  make 
such  waiver,  that  disposes  of  this  case.  In  the  policy  there 
is  a  clause  that  the  same  shall  not  be  valid  until  the  actual 
payment  of  the  premium  has  been  made  in  ca#h,  and  receipted 
for  at  the  bottom  of  the  policy,  by  Charles  Knopf,  agent  for 
Newark,  N.  J.  The  policy  also  refers  to  certain  conditions 
and  regulations  printed  on  the  back  thereof.  *  *  These 
conditions,  by  force  of  that  stipulation,  became  and  are  a 
part  of  the  contract  of  insurance  or  policy.  The  first,  third, 
and  fifth  of  such  conditions  are  as  follows :  '  1.  Policies  ex- 

»  Catoir  v.  Am.  L.  Ins.  «k  Trust  Co.  83  N.  J.  487. 
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pire  at  noon  on  the  last  day  of  the  period  for  which  payment 
has  been  made.     3.  Agents  are  not  authorized  to  make  con- 
tracts for  the  company,  nor  to  write  upon  the  policy,  except 
his  signature,  when  necessary  to  the  first  receipt  of  premium 
(see  condition  No.  5),  nor  to  waive  forfeiture  of  the  same. 
5.  Thfe  receipts  for  the  premiums,  excepting  the  first  (to  be 
found  on  the  face  of  this  policy),  will  invariably  be  given  on 
a  separate  paper,  and  will  not  be  valid  without  the  seal  of 
the  company.'    The  receipt  for  the  first  premium  is  indorsed 
upon  the  policy,  and  signed  by  Knopf,  as  agent,  in  accord- 
ance with  these  conditions.     This,  then,  is  the  character  of 
policy  on  which  the  plaintiflf  bases  his  suit.     It  contains  an 
express  limitation  upon  the  power  of  agents.      Knopf  is 
termed  such  in  the  policy  and  receipt,  and  his  authority  was 
subject  to  those  conditions.     Whatever  may  have  been  his 
precise  relation  to  the  company,  as  a  medium  throTigh  whom 
the  insurance  was  effected,  at  the  time  the  same  was  effected, 
and  whatever  may  be  the  full  scope  of  the  declared  inability 
of  the  agent  to  make  contracts  for  the  company,  it  is  clear 
that  after  the  policy  was  obtained  by  the  plaintiff,  the  agent 
had  then  no  power  to  contract  with  him  as  against  the  de- 
fendants, to  change  the  terms  of  the  policy,  or  to  dispense 
with  the  performance  of  any  part  of  the  consideration,  even 
by  writing,  much  less  by  word  of  mouth.     That  part  of 
the   condition   against  making   contracts    is  not   the   only 
clause   of  limitation   on   the   act  of  the  agent   sought  to 
be  enforced  against  the  company  in  this  case.     The  words, 
*nor  to  waive  forfeiture  of  the   same,'   equally  limit   his 
power.     To  waive   a  forfeiture,   it  is  not   necessary   that 
the  forfeiture  sliall  first  have  occurred.     If  the  premium  is 
not  paid  when  due,  the  policy  is  void.     The  forfeiture  results 
from  the  non-payment.     If  additional  credit  is  legally  given 
on  the  premium,  that  is,  ipsofado^  a  waiver  of  the  forfeiture. 
It  is  a  waiver  of  the  operation  of  the  clause  of  the  forfeiture 
in  the  policy.     K  the  agent  undertakes  to  give  credit  on  the 
premium,  he  undertakes  to  waive  forfeiture,  and  that  this 
agent  was  restricted  from  doing  when  this  policy  was  received 
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by  the  plaintiflF.  At  that  time  the  company  sought  to  pro- 
tect itself  from  unauthorized  acts  of  its  agents,  by  virtually 
declaring  in  what  respect  their  powers  were  limited,  and  giv- 
ing the  plaintiff  full  notice  thereof  in  the  policy.  He  is 
estopped,  by  accepting  the  policy,  from  setting  up  in  this 
case  powers  in  the  agent  at  that  time  in  opposition  to  the 
limitation  of  the  conditions.  *  *  There  is  no  evidence 
even  from  which  it  could  legally  be  presumed  that  the  com- 
pany had  any  knowledge  of  the  short  delay  in  the  payment 
of  some  of  the  preceding  premiums  by  the  plaintiff,  and  if 
any  presumption  of  such  knowledge  could  exist,  the  effect  is 
entirely  destroyed  by  the  words  in  the  margin  of  the  receipt 
of  June  8,  1865,  the  last  receipt  of  premium,  that  it  is  under- 
stood and  agreed  that  unless  the  next  premium  shall  be  paid 
on  or  before  the  day  it  becomes  due,  at  twelve  o'clock  (noon), 
the  policy  will  be  forfeited  and  void.  That  Knopf  counter- 
signed the  receipt  of  June  8,  1865,  by  stamping  it  with  his 
name,  as  general  agent,  amounts  to  nothing  against  the  com- 
pany, if  for  no  other  reason,  because  he,  Knopf,  is  styled  in 
the  receipt  as  agent,  and  the  attesting  clause  is  ^  witness  the 
seal  of  the  said  company,  and  the  signature  of  the  secretary, 
countersigned  by  Charles  Knopf,  agent.'  There  is  no  evi- 
dence of  any  knowledge  on  the  part  of  the  company,  that 
Knopf  had  styled  himself  general  agent.  He  certainly  did  it 
against  the  requirement  of  the  receipt  in  its  attestation,  and 
the  plaintiff  had  no  right  to  deduce  any  new  authority  from 
that.  In  the  face  of  a  distinct  written  expression  of  a  want 
of  power  in  the  policy,  the  plaintiff  has  no  right  to  infer  a 
power  to  the  contrary  against  the  company  by  any  uncertain 
signs.  The  limitations  are  presumed  to  continue.  *  * 
This  want  of  authority  in  the  agent  to  relieve  from  the  pay- 
ment of  the  premium  when  due,  either  by  writing  or  verb- 
ally, is  a  fatal  defect  in  the  plaintiff's  claim."  ^ 

An  agent  for  issuing  policies  and  receiving  premium 
notes  cannot  waive  a  stipulation  in  a  policy  issued  by  him, 
declaring  that  in  case  the  note  given  for  premium  should  not 

*  Sep,  nlso,  North  v.  N.  A.  L.  In««.  Co.  5  Coast  Rev.  93,  U.  S.  C.  C.  Cal. 
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be  paid  at  maturity,  the  policy  shall  be  void,  especially  after 
a  forfeiture  of  the  policy  has  attached  by  the  non-payment 
of  the  note.  ^ 

§  307.   Clerk's  Power  to  Waiye  Forfeitures.— The  case  of 
Koelges  v.  Guardian  Life  Insurance-  Co.  presented  the  ques- 
tion of  the  power  of  an  agent,  a  clerk,  to  waive  a  forfeiture 
by  receiving  a  premium  on  a  policy  after  the  day  it  was  due. 
It  was  involved  with  the  question  as  to  how  far  the  company 
had  held  the  clerk  out  as  possessing  such  power  and  had 
recognized  the  exercise  of  a  similar  power.    The  case  has 
been  three  times  tried.     On  the  first  trial  a  verdict  was 
directed  for  the  plaintiff,  but  it  was  set  aside  on  appeal,  *  the 
court  saying :  "  At  the  time  of  the  payment  by  plaintiff  to 
Holley  of  the  two  quarterly  premiums,  the  policy  was  for- 
feited by  its  terms.     It  then  became  incumbent  upon  the 
plaintiff,  in  order  to  recover  upon  the  policy,  to  show  a 
receipt  of  the  premium,  by  some  one  authorized  to  receive  it 
after  the  forfeiture,  or  to  show  a  ratification  of  an  unauthor- 
ized receipt  by  the  company,  by  an  acceptance  of  the  money 
with  knowledge  of  the  facts,  or  in  some  other  way.     I  think 
the  case  fails  to  show  Holley's  authority  to  receive  the  money 
after  forfeiture.     He  was  a  clerk  of  defendants ;  had  been  an 
agent  to  receive  applications  for  insurance  in  New  Jersey, 
which  appointment  had  been  revoked.     He  had  been  sent 
by  a  previous  secretary  to  collect  premiums,  but  always  with 
strict  orders  to  collect  none  on  forfeited  policies,     Holley 
signed  the  receipts  for  the  payments  in  question  as  agent  for 
the  then  secretary.    There  is  no  proof  of  his  power  to  act  as 
agent  for  the  secretary.     Neither  Holley  nor  the  secretary  is 
produced  as  a  witness.    If  the  secretary  had  power  to  waive 
the  forfeiture,  he  is  not  proved  to  have  done  it.     Holley  had 
never  done  a  like  act ;   his  power  to  bind  the  company  by 
receiving  money  on  policies  in  life  would  be  no  evidence  of 
power  to  waive  the  forfeiture  by  receiving  the  premiums, 
after  the  policy  had  ceased  to  exist  by  reason  of  non-pay- 

»  Wall  V.  Home  (F.)  Ins.  Co.  8  Bosw.  69Y. 

«  2  Lans.  480 ;  s.  c.  9  Abb.  N.  S.  91 ;  58  Barb.  186. 
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ment.  The  company  have  never  received  the  premiums  col- 
lected by  HoUey.  I  am  unable  to  distinguish  this  case  in 
principle  from  an  unreported  case  in  this  district.  ^  In  that 
case,  the  policy  was  upon  the  life  of  one  E.  P.  Taylor.  Wil- 
liam Wilson  was  the  agent  to  receive  the  premiums ;  he  was 
instructed,  if  the  premimns  were  not  paid  in  thirty  days,  to 
return  the  receipt  to  the  general  agent  in  New  York.  The 
policy  provided  that  it  should  be  void  if  the  premiums  were 
not  paid  within  thirty  days  after  the  same  became  due. 
Taylor  suffered  default  for  over  thirty  days.  About  fifteen 
days  after  the  policy  became  forfeited,  the  assured  paid  the 
premium  to  a  clerk  in  the  office  of  the  agent,  Wilson ;  within 
a  few  days  after  this  payment  the  assured  died.  The  com- 
pany never  received  the  money.  The  clerk  in  the  office  of 
the  agent  had  generally  received  the  premiums  for  his  father, 
the  agent.  The  court  held  that  William  Wilson  had  no 
power  to  waive  the  forfeittu^e,  or  to  bind  the  company  by 
receiving  the  money  after  default.  That  he  was  a  special 
agent,  and  could  not  exceed  his  powers  as  such,  and  bind  his 
principal  by  his  acts,  although  the  assured  knew  nothing  of 
his  limited  powers." 

On  another  appeal  it  appeared  that  the  plaintiff's  evi- 
dence on  a  subsequent  trial  showed  that  the  clerk  to  whom 
the  premium  was  paid  was  commonly  sent  to  collect  pre- 
miums, and  was  accustomed  to  sign  receipts  therefor,  and  it 
was  therefore  held  that  the  question  of  his  authority  to 
waive  a  forfeiture  should  have  been  left  to  the  jury.  The 
court  say,  *  the  opinion  being  delivered  by  the  same  judge  as 
on  the  former  trial,  that  the  plaintiff  "  paid  her  money  due 
for  the  back  premiums  to  a  person  (Holley),  who  was  in  the 
employ  of  the  defendant,  and  whom  she  found  at  a  desk  be- 
hind the  railing  or  counter  at  their  place  of  business.  She 
paid,  after  inquiry  as  to  the  past  payments,  and  after  Holley 
had  examined  the  defendant's  books  and  given  her  the  in- 
formation which  she  sought.     She  asked  if  she  could  pay  the 

'  Taylor  v.  Brit.  Com.  L.  Ins.  Co.         '  ^  10  Abb.  N.  S.  176. 
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back  premiums,  and  was  answered  by  the  said  person, '  Cer- 
tainly you  can.'    The  secretary  was  an  officer  of  the  com- 
pany, and  as  such  had  the  power  to  receive  overdue  pre- 
miums, and  waive  forfeitures.  •  The  by-laws  of  the  company 
admitted  on  this  trial,  and  excluded  on  the  first,  established 
this  power  of  the  secretary.     Castle,  the  cashier,  received 
premiums  on  expired  policies,  and  had  direct  authority  to 
sign  for  the  secretary,  and  by  the  evidence  of  the  then  secre- 
tary of  the  defendants  it  appears  that  various  persons  in  the 
cashier's  absence,  HoUey  among  the  number,  occupied  the 
cashier's  desk  and  acted  for  him.     The  secretary  also  testifies 
that  when  he  found  policies  behindhand,  HoUey  was  sent  to 
collect  them.    ^  What  he  would  take  I  cannot  say.  ^    I  did  not 
sign  one  in  a  thousand  of  the  receipts ;  he  might  sign  them, 
or  somebody  else  might  sign  them ;  many  of  the  clerks  used 
to  sign  for  me,  without  any  authority  that  I  know  o£'    The 
same  witness  testifies,  '  that  the  only  way  of  waiving  a  for- 
feiture was  by  receiving  the  premium  and  giving  a  receipt,' 
and  also  that  the  general  practice  of  the  company  was  to 
waive  forfeiture  by  receiving  the  premiums  when  there  was 
nothing  in  the  case  to  raise  suspicion  or  inquiry.     *     *    * 
Whatever  the  terms  of  the  policy,  whatever  the  rules  and 
regulations  of  the  company,  made  in  its  interest  and  for  its 
protection,  the  defendants  had  power  to  waive  them,  not 
only  by  express  formal  waiver,  but  also  by  its  ordinary  cus- 
tom and  mode  of  dealing  with  its  patrons.     No  corporation 
should  be  permitted  to  annul  the  effect  of  the  customary 
method  of  its  dealings  and  business  by  invoking  the  force  of 
laws  and  regulations  which  it  has  practically  disregarded; 
and  if,  in  this  case  it  has  compromised  the  effect  of  its  rules 
by  their  frequent  and  habitual  suspension,  and  if  it  has 
allowed  those  to  act  or  to  seem  to  act,  as  officers,  who  were 
not  officers,  its  formal  regulation  against  such  a  course  of 
dealing  can  avail  nothing.     Its  liability,  so  far  as  this  action 
is  concerned,  is  to  be  determined  by  its  own  conduct.     If 

'  This  statement  was  in  answer  to  the  question  whether  Hollej  took  with  him  receipts, 
and  by  whom  such  receipts  were  signed.  * 
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Holley,  under  all  the  proof,  has  been  permitted  by  the  com- 
pany to  occupy  a  position  and  discharge  duties  which  author- 
ize the  insured  to  treat  with  him  as  with  an  officer  empow- 
ered to  remit  forfeiture  and  renew  policies,  then  the  plaintiff 
should  recover.  How  the  jury  should  have  found  it  is  not 
for  me  to  say,  but  it  should  have  been  submitted  to  them 
upon  the  whole  case,  to  determine  whether  the  defendants, 
-  by  the  conduct  of  their  business  and  the  character  of  the 
different  duties  performed  by  Holley,  had  or  had  not  author- 
ized the  plaintiff  to  rely  upon  the  transaction  with  Holley  in 
the  matter  of  the  overdue  premium,  as  a  transaction  with 
the  company  itself." 

§  308.  Waiyer  by  Receipt  of  Premium  from  Agent. — Where 
an  agent,  having  authority  to  receive  premiums,  receives  them 
after  there  has  been  a  breach  of  condition  and  consequent 
forfeiture,  and  forwards  the  premiums  to  the  insurers,  who 
retain  them  in  ignorance  of  the  forfeiture,  the  company  are 
as  much  bound  as  if  their  agent  had  informed  them  of  the 
breach  of  condition  before  they  took  the  premium.^  Al- 
though an  agent  has  no  authority  to  bind  them  by  receiving 
payment  of  a  premium  note  after  it  is  due,  the  company  may 
receive  such  payment  at  any  time,  and  if  they  receive  the 
amount  of  the  note  from  their  agent  after  it  is  due,  they  are 
T^ound  to  inform  themselves  of  the  time  when  it  was  paid  to 
him,  and,  by  receiving  it  from  him  without  inquiry,  they 
waive  the  right  to  insist  upon  the  delay  in  payment  as  a 
ground  of  forfeiture.^ 

*  WlDg  y.  Harvey,  6  De  G.  M.  k  6.  2^6 ;  s.  o.  27  Eng.  Law  t  Eq.  140 ;  Sapple  t. 
Cann,  9  Ir.  Law,  N.  S.  1266 ;  s.  c.  4  Ir.  Jur.  N.  S.  72. 

'  Hodsdon  y.  Guardian  L.  Ins.  Co.  97  Mass.  144.    In  Wing  y.  Harvey,  Brace,  L.  J., 
fiays,  "  If  the  directors,  represented  by  the  defendant,  had  themselves  personally  received 
the  premiums  which  Mr.  Lockwood  received,  with  the  same  knowledge  that  he  had, 
there  certainly  would  have  been  a  waiver  of  the  .forfeiture,  and  the  defense  in  this  case 
would  have  been  ineffectual.    But  he  was  their  agent,  for  the  purpose  of  receiving  pre-  , 
.miums  at  least  on  subsisting  policies.    The  premiums  in  question  were  paid  to  him  upon 
the  faith  of  the  policies  continuing  valid  and  effectual,  notwithstanding  Mr.  Bennett's 
departure  for  Canada  and  residence  there— a  faith  in  which  Mr,  Lockw^' 
acquiesced — and  to  which  he  expressly  acceded.    The  premiums  thus  ] 
.transmitted  by  Mr.  Lockwood  to  the  directors  from  time  to  time,  and 


604  LAW  OF  LIFE  INSURANCE.  [§§  309, 310. 

§  309.  Where  a  company  in  the  exercise  of  a  power  re- 
served in  the  policy  instruct  their  agent  to  cancel  a  policy, 
but  he,  instead  of  doing  so  absolutely,  agrees  with  the  in- 
sured that  it  shall  remain  in  force  untU  other  insurance  k 
procured,  the  company  remains  liable.*  So  if  the  agent, 
though  notifying  the  insured  of  the  directions  to  cancel,  fails 
to  pay  or  tender  the  premium,  the  policy  remains  in  force.* 

§  310.  Agent's  Power  to  Delegate  Anthoriiy. — ^Where  the 
appointment  of  subagents  is  the  ordinary  custom  in  the  par- 
ticular business  for  which  the  agent  is  appointed,  he  may 
delegate  his  authority  to  such  a  subagent,  the  rule  being 
that  the  authority  is  exclusively  personal,  unless,  from  the 
express  language  used  or  from  the  usage  of  the  business,  it 
appears  that  a  broader  power  was  intended  to  be  conferred.^ 
In  life  insurance,  it  is  believed,  that  the  local  agents  have  no 
such  power  to  appoint  subagents,  while  general  agents  who 
are  placed  in  charge  of  a  particular  State  or  district  may  have 
such  power.     An  agent  to  issue  policies,  which  were  not  to 
be  valid  till  countersigned  by  him,  cannot  delegate  the  power 
to  countersign.*    But  though  he  cannot  delegate  his  general 
authority,  he  is  entitled  to  perform  and  must  necessarily  per- 
form a  great  number  of  his  acts  and  functions  through  the 
aid  of  persons  to  whom  he  delegates  his  authority ;  and  it 
was  therefore  held  that  where  an  agent  authorized  to  grant 
temporary   insurances,  procured  applications  through  snb- 
agents,  which  he  subsequently  acted  upon  and  forwarded  to 
the  company,  the  latter  was  bound.*    So  it  has  been  recently 


without  objection,  I  think,  whether  Mr.  Lock  wood  informed,  or  did  not  inform  them  id 
fact  of  the  true  state  of  circumstances  in  which  tlie  premiums  were  paid  to  him,  the  direct- 
ors became,  and  that  they  are,  as  between  themselves  and  the  plaintiff,  as  much  bonnd 
as  if  he  had  paid  the  premiums  directly  to  themselves,  they  knowing  at  the  time,  on  each 
occasion,  the  place  of  Mr.  Bennett's  residence.  The  directors,  taking  the  money,  were 
and  are  precluded  from  saying  they  received  it  otherwise  than  for  the  purpose  and  in  the 
faith  for  which  and  in  which  Mr.  Wing  expressly  paid  it.** 

*  Goit  V.  Nat.  Prot  (F.)  Ins.  Co.  26  Barb.;i89 ;  ^tna  (F.)  Ins.  Co.  v.  Maguire,  51 IIL  343. 

*  Franklin  F.  Ins.  Co.  v.  Massey,  38  Penn.  221 ;  McLean  v.  Republic  (F.)  Ins.  Co.  $ 
Lans.  421. 

•  Story  on  Agency,  §  14.  *  Lynn  v.  Burgoyne,  18  B.  Mon.  400. 

•  Rossiter  v.  Trafalgar  L.  Ass.  Assoc.  21  Beav.  877. 
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held  in  New  York  that  an  agent  can  authorize  his  clerk  to 
contract  for  risks,  to  deliver  policies,  and  to  give  credit  for 
premiums,  or  to  demand  cash ;  and  the  act  of  the  clerk  in  all 
such  cases  is  the  act  of  the  agent,  and  binds  the  company  just 
as  effectually  as  if  it  were  done  by  the  agent  in  person.  The 
maxim  of  ddegatus  non  potest  delegare  does  not  apply  in  such 
a  case.*  The  agent  of  an  accident  insurance  company 
who  has  absolute  power  to  insure  against  accidents  may  ap- 
point subagents,  as  the  agency  is  not  one  requiring  skill  or 
discretion,  tickets  being  sold  to  all  who  apply  for  them.®  In 
this  case  the  court  say :  "  These  tickets  insuring  against  acci- 
dents are  made  out  and  signed  at  the  company's  principal 
office,  and  transmitted  to  their  various  agencies,  to  be  sold 
indifferently  to  all  who  apply  for  them.  The  agent  does 
nothing  more  than  deliver  them  to  the  applicant  and  receive 
pay  for  them.  The  person  buying  them  takes  them  subject 
to  the  printed  conditions,  and  if  he  violates  the  conditions  he 
incurs  the  hazard  of  losing  all  the  benefit.  As  well  might  it  be 
said  that  if  certain  articles  of  merchandise  were  deposited  with 
a  merchant  for  sale,  the  merchant's  clerks  would  be  incompetent 
to  selL  It  would  indeed  be  monstrous  to  allow  these  insurance 
companies  to  go  on  and  sell  tickets  and  receive  all  the  profits 
accruing  therefrom,  and  then,  when  an  accident  occurred,  to 
shield  themselves  from  liability  upon  such  a  pretext." 

§  311.  In  Bowman  v.  the  United  States  Casualty  Insur- 
ance Co.,*  a  question  of  the  authority  of  an  agent  was  in- 
volved. It  appeared  that  the  company  issued  blank  policies,, 
signed  by  its  president  and  secretary,  which  contained  a 
clause,  that  they  "  shall  not  be  valid  until  the  premium  is 
actually  paid,  and  the  policy  is  countersigned  by  a  duly  au- 
thorized agent  of  this  company."  One  Furlong,  claiming  to 
be  such  duly  authorized  agent,  received  an  application  from 
the  husband  of  the  plaintiff,  and  issued  to  him  the  policy 

»  Bodine  v.  Exchange  F.  Ins.  Co.  61  N.  Y.  117. 
'  Brown  y.  Railway  Pass.  Ass.  Co.  45  Mo.  221. 

■  Not  reported.    Decided  at  Erie  County  General  Term,  in  Feb.  1869,  and  aflSrmed  by 
Ct.  of  App.  March,  1871. 
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upon  which  the  action  was  brought.  The  question  chiefly 
litigated  was,  whether  Furlong  was,  in  fact,  the  agent  of  the 
company,  so  that  he  had  authority  to  countersign  the  pohcy. 
The  Supreme  Court  at  General  Term,  say :  "  It  was  undisputa- 
bly  proved  on  the  trial,  that  after  C.  F.  Langford  opened  his 
office  in  Buffalo,  he  empowered  Furlong  to  act  as  agent  for 
the  company,  in  soliciting  business,  making  any  contracts  of 
insurance,  receiving  premiums,  filling  up  and  countersigning 
policies ;  treating  and  regarding  him  as  fully  and  completely 
qualified  to  do  the  act  now  the  subject  of  this  controversy, 
and  bind  the  defendant  thereby.  It  is  also  as  unquestionably 
proved,  that  this  employment  of  Furlong,  as  agent,  by  C.  F. 
Langford,  was  never  by  him,  in  fact,  in  any  mode  or  manner, 
communicated  to  the  company,  or  to  the  home  office  in  Ne\? 
York  city,  of  Wm.  Langford  &  Sons,  of  which  firm  he  was 
a  member.  ^  To  sustain  the  proposition,  or  rather  the  ques- 
tion of  fact,  that  Furlong  was  duly  appointed  the  agent  of 
the  defendant,  it  must  be  proved  to  emanate  from  Wm.  Lang- 
ford &  Sons,  the  general  agents  of  the  company.  *  *  I 
am  of  the  opinion,  that  Chas.  F.  Langford,  acting  under  the 
power  of  attorney,  issued  to  him  [by  the  company]  under  the 
date  of  Nov.  16,  1866,  possessed  only  limited  special  power, 
*  to  receive  moneys,  and  to  countersign  and  issue  general  acci- 
dent policies  of  insurance,  and  renewals  of  the  same ; '  and 
that  he  was  unauthoriised  to  appoint  subagents,  vesting  them 
with  the  right  to  make  contracts  of  insurance,  and  countersign 
policies.  Under  this  instrument,  the  duties  he  was  chained 
with  required  the  use  of  his  best  judgment  and  most  cau- 
tious action,  which  he  could  not  transfer  to  another.  *  * 
It  appears  from  the  evidence,  that  Wm.  Langford  &  Sons, 
of  which  firm  Charles  F.  Langford  was  one,  are  the  general 
agents  of  the  company  for  the  State  of  New  York,  and  in- 
cluded in  their  powers  was  the  authority  to  appoint  agents 
to  solicit  business,  countersign  and  issue  policies.  How  and 
when  they  were  appointed  such  general  agents,  the  papei*s 
do  not  state,  but  it  appears  that  they  acted  as  such  from 
October,  1866,  until  after  Bowman's  death.    They  had  an  of- 
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fice  in  the  same  building  and  room  with  the  president  in  the 
city  of  New  York,  gave  themselves  out  to  the  public  as 
general  agents,  corresponded  with  local  agents  of  the  com- 
pany, directing  them  in  business  affairs.  In  the  power  of  at- 
torney to  Charles  F.  Langford,  dated  Nov.  16,  1866,  they  are 
declared  to  be  general  agents.  When  Campbell,  the  former 
agent  of  the  company  at  Buffalo,  applied  to  the  president  to 
be  appointed  agent,  he  was  referred  by  the  president  to  Lang- 
ford  &  Sons,  the  general  agents  of  the  company  for  this 
State.  This  evidence  is  not  disputed,  nor  are  any  circum- 
stances proved  that  tend  to  weaken  it,  and  it  is  but  a  fair 
and  just  implication  that  William  Langford  &  Sons  were 
duly  commissioned  as  general  agents,  in  this  State,  for  this 
foreign  corporation.  It  is  claimed  by  the  defendant,  that 
the  power  of  attorney,  given  to  Wm.  Langford  &  Sons,  limits 
them  to  the  right,  '  to  receive  moneys,  and  to  countersign  and 
issue  policies.'  On  the  13th  of  April,  1866,  two  months 
after  the  corporation  was  created,  this  commission  was  issued 
to  them,  and  is  in  the  nature  of  private  instructions,  which 
do  not  affect  those  who  are  ignorant  of  them,  and  deal  with 
the  agent  as  having  the  general  power  which  he  assumed, 
with  the  implied  assent  and  knowledge  of  the  corporation. 
Charles  F.  Langford  remained  one  of  the  firm  of  Wm.  Lang- 
ford &  Sons,  though  he  had  an  office  in  Buffalo,  and  I  can- 
not see  that  taking  the  special  commission  from  the  defend- 
ant, which  he  did  on  the  16th  of  November,  had  the  effect  to 
abridge  his  power  as  general  agent.  His  acts  show  that 
he  did  not  so  regard  it^  In  the  receipt  which  he  took  from 
Furlong  for  blank  policies,  he  describes  himself  as  general 
agent.  Then,  if  I  am  right  in  the  conclusion  to  which  I 
have  arrived,  that  it  was  within  the  power  of  Wm.  Lang- 
ford &  Sons  to  appoint  local  agents,  with  power  to  counter- 
sign the  policies.  Furlong  had  an  appointment,  duly  made, 
to  act  as  agent  for  the  company.  This  being  a  general  agency, 
to  do  and  transact  the  business  of  the  corporation,  in  its 
various  departments,  and  partaking  of  the  nature  of  mercantile 
business,  one  of  the  firm  of  Wm.  Langford  &  Sons  could  act 
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and  bind  the  company,  and  it  was  not  necessary  to  have  the 
assent  of  all  the  members  of  the  firm  to  the  appointment." 

§  312.  Termination  of  Agent's  Authority. — If  an  agent's 
authority  to  act  is  revoked,  he  cannot  thereafter  bind  the 
company,  but,  if  he  assumes  to  continue  the  exercise  of  the 
powers  which  he  has  previously  had,  he  would  bind  the 
company  in  dealing  with  one  who  knew  of  his  prior  agency, 
and  had  no  knowledge  of  its  termination.  If  two  persons 
are  jointly  appointed  agent^  one  cannot  act  alone,  and  if  one 
dies,  the  power  is  revoked.^  So  if  two  persons  are  appointed 
agents,  not  as  individuals  but  as  partners,  the  principal  has 
a  right  to  suppose  that  the  joint  action  of  both  will  be 
invoked,  and  therefore  the  agency  ceases  on  the  death  of 
one,  so  that  the  survivor  cannot  exercise  it  either  in  his  own 
name  or  in  that  of  the  firm,  and  payments  made  to  the 
survivor  by  one  who  had  notice  of  the  death  do  not  bind 
the  company,* 

§  313.  Personal  Liability  of  Agente. — ^The  directors  are 
considered  to  accept  their  office  as  trustees  for  the  benefit  of 
the  shareholders  and  with  corresponding  duties  and  liabilities. 
If  either  directly  or  through  agents,  they  put  forth  false  or 
fraudulent  statements,  they  are  personally  liable  to  those 
who  are  thereby  deceived.*  Each  is,  however,  liable  only 
for  his  own  acts,  though  by  acquiesence  in  what  was  originally 
an  unauthorized  use  of  his  name,  one  may  become  bound.* 
The  declaration  of  a  fictitious  bonus  is  a  fraudulent  statement.* 
K  the  directors  of  a  company  agree  to  publish  false  state- 
ments of  the  affairs  of  the  company,  for  the  purpose  of  ficti- 
tiously enhancing  the  price  of  shares  for  their  own  benefit^ 
they  are  liable  to  a  person  who  is  thereby  induced  to  purchase 

*  Hartford  F.  Ins.  Co.  v.  Wilcox,  67  HI.  180. 

'  Martine  t.  iDternat.  L.  Ids.  Soc.  62  Barb.  181 ;  s.  o.  6  Lane.  535 ;  affirmed  in  Gt  of 
Appeals,  9  Alb.  Law  Joar.  94. 

•  Watson  V.  Earl  Charlement,  12  Q.  B.  856 ;  Reg.  v.  Welman,  17  Jur.  421 ;  Gerhard 
V.  Bates,  2  E.  tfe  B.  476 ;  Denton  v.  Gt.  N.  R.  Co.  5  E.  <b  B.  860;  Williams  v.  Swansea 
Harbor  Trusteei,  14  C.  B.  N.  8.  845. 

*  Fx  parte  Johnson,  3  Eq.  R.  479;  Beeching  v.  Lloyd,  8  Eq.  R.  787. 

•  Burnes  v.  Pennell,  2  H.  of  Ld.'s  Cas.  497. 


§  814.]  RELATIONS  OF  PRINCIPALS  TO  AGENTS.  609 

shares.  So  if  they  declare  fictitious  or  unearned  dividends.^ 
There  can  be  little  doubt  that  an  agent  may  render  himself 
personally  liable  by  false  statements  made  to  an  applicant 
for  insurance.  If  he  binds  the  company  by  his  statement,  it 
may  be  that  he  will  escape  personal  liability,  but  if  he  is 
held  not  to  have  that  authority,  then  he  undoubtedly  be- 
comes personally  liable  himself.  Where  a  company  proves 
to  have  been  insolvent  at  the  time  the  policy  was  taken,  and 
the  agent  has  represented  it  as  solvent  and  responsible,  this 
personal  liability  may  become  important. 

§  314.  Power  of  Prlneipal  over  Agente,  and  Bights  of  Agente. 
— Differences  between  agents'  of  the  insurers  and  their  prin- 
cipals arise  chiefly  with  reference  to  the  claims  of  the  agents 
for  their  commissions  on  the  renewal  premiums  after  their 
agency  has  terminated.  The  employment  of  such  agent  is,  in 
the  absence  of  stipulations  to  the  contrary,  revocable  at 
pleasure,  and  no  right  exists  to  any  commissions  on  premi- 
imis  or  renewals  received  after  the  termination  of  the 
agency.*    The  principal  may  appoint  other  agents  in  the  same 

'  Bornee  v.  Pennell,  2  H.  of  Ld/s  Gas.  497. 

'  Spanlding  y.  N.  Y.  L.  Ins.  Co.  2  Idb.  Law  Jour.  86S,  Me.  In  this  case  the  coort  sty : 
*'  The  plaintiff,  notwithstaDding  he  has  ceased  to  be  an  agent,  claims  to  recover  a  per- 
centage on  renewals  of  policies  procured  by  him  when  agent,  by  yirtue  of  the  following 
rule,  which  fixes  the  compensation  of  agents :  '  The  commission  to  agents  is  10  per  cent, 
on  first  year's  premium,  and  fire  per  cent,  on  each  renewal  collected  and  transmitted  by 
them.  This  applies  to  business  procured  by  the  agent  under  this  appointment.  Upon 
the  collection  of  other  premiums  (the  risk  being  originally  obtained  by  other  parties) 
and  upon  Interest,  the  commission  is  2^  per  cent'  The  compensation  on  renewals  is  for 
services  rendered.  It  is  due  '  on  each  renewal  when  collected  and  transmitted,'  and  then 
only,  by  the  terms  of  the  rule.  The  agent  has  no  right  to  his  commission,  save  on  collec- 
tion and  transmisedon  of  the  premium.  The  terms  of  the  rule  imply  the  continuance  of 
the  agency.  When  one  ceases  to  be  an  agent,  he  cannot  rightfully  collect,  and  can  have 
nothing  to  transmit.  The  next  sentence  provides  for  the  collection  and  transmission  of 
premiums  collected  by  an  agent  other  than  the  one  originally  procuring  policies,  and  it 
gives  such  agent  2^  per  cent,  commissions.  If  one  who  is  no  longer  an  agent 4;an  have 
his  commissions  on  premiums  collected  and  transmitted  by  another,  then  the  company 
must  pay  a  commission  of  2^  per  cent,  to  the  agent  collecting  and  transmitting  funds,  and 
6  per  cent  to  one  who  has  ceased  to  be  agent,  and  who  has  neither  collected  nor  trans- 
mitted funds.  There  can  be  no  mistake  as  to  the  meaning  of  the  rule.  It  allows  com- 
missions only  to  the  agent  collecting  and  transmitting  premiums  paid  on  renewals,  giving 
to  the  person  procuring  the  original  policy  a  premium  twice  as  large  as  that  to  any  other 
agent  by  whom  premiums  are  collected." 
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place,  unless  there  is  a  stipulation  to  the  contrary/  and,  even 
where  there  is  such  a  stipulation,  if  the  agent  ceases  to 
perform  any  particular  portion  of  his  duty,  as,  for  instance, 
to  canvass  for  applications,  or  if  he  fails  to  remit  funds 
promptly,  or  to  obey  the  orders  of  the  company,  or  if  he  ac- 
cepts another  agency  and  transfers  business  to  it,  he  forfeits  all 
claim  to  renewals  and  commissions,^  K  an  agent  is  improp- 
erly dismissed,  he  has  a  right  to  damages.^  An  agent,  after 
his  discharge,  has  no  right  to  Collect  renewal  premiums,  even 
when  he  has  a  valid  claim  to  a  commission  on  them.*  The 
measure  of  the  damages  does  not  seem  very  satisfactorily  de- 
fined. In  Ens  worth  v.  New  York  Life  Insurance  Co.,Mt 
appeared  that  by  the  contract  between  an  insurance  com- 
pany and  its  agent  they  agreed  that  he  should  receive  ten 
per  cent,  on  the  first  premiums  on  policies  procured  by 
him,  and  five  per  cent,  on  all  renewals  as  long  as  such 
policies  remained  in  force.  He  was  dismissed  from  his 
agency  because  he  procured  policies  for  another  company, 
though  there  was  nothing  in  his  contract  which  forbade  his 
so  doing.  He  thereupon  brought  his  action,  claiming  to  re- 
cover at  once  the  commissions  on  the  renewal  premiums  on 
all  the  policies  procured  by  him,  and  that  the  tables  of  in- 
surance companies  afibrded  a  means  of  estimating  the 
amount.  On  the  other  hand,  the  company  claimed  that,  if 
liable  at  all,  they  were  only  liable  in  that  action  for  renewal 
premiums  theretofore  received  by  the  company,  and  that  he 
must  bring  other  actions,  as  premiums  were  subsequently 
received.  The  court  instructed  the  jury  that,  "  K  it  be  found 
from  the  evidence  that  this  contract  contemplated  that  the 
plaintiff  should  have  the  absolute  right  and  ownership  in  the 
policies  obtained  by  him,  to  the  extent  of  five  per  centum  on 
their  Tenewals,  during  the  life  of  them,  and  that  this  right 

'  MyerB  v.  Knickerbocker  L.  Ids.  Co.  2  Bigelow  Life  tfe  Ace.  Gas.  149,  Ohio  Gommoit 
Pleas. 
*IhtcL 

"  Machette  v.  Hodges  A  N.  E.  Mat.  L.  Ins.  Co.  6  Pbila.  R.  296  ;  s.  c.  1  Brewster,  813. 
*  Myers  y.  Knickerbocker  L.  Ins.  Co.  ubi  supra. 
»  7  Am.  Law  Reg.  N.  S.  3S4,  U.  S.  C.  C.  N.  Dist.  of  Ohio. 
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became  fixed  at  the  moment,  and  could  not  be  divided  from 
other  duties  and  other  matters,  then  it  is  one  entire  contract, 
and  you  must  find  and  fix  his  damages  from  the  evidence 
given  as  to  the  value  of  such  an  interest  in  the  policies.  But 
if  the  contract  contemplated  that  he  was  entitled  to  the  com- 
missions on  the  premiums,  only  as  the  policies  were  renewed 
from  year  to  year,  and  the  premiums  paid  to  the  Life  Insur- 
ance Company,  then  the  contract  is  divisible,  and  he  can  only 
sue  and  recover  damages  after  those  premiums  for  renewals 
are  paid  in.  In  this  case  the  plaintiff  would  be  entitled  to 
recover  the  amount  of  the  commissions  on  the  renewals  only 
down  to  the  day  on  which  he  brought  his  suit." 

For  the  purpose  of  affecting  .the  amount  of  damages  it 
has  been  attempted  to  introduce  evidence  of  a  custom  upon 
this  subject.  In  one  case  ^  it  was  said  "  that  a  well-estab- 
lished custom  among  life  insui*ance  companies  and  their 
agents,  as  to  the  kind  and  extent  of  property  that  agents 
may  possess  in  the  lists  of  policies  they  procure,  may  be  con- 
sidered as  explaining  the  contract  as  claimed,  because  the 
parties  are  presumed  to  make  the  contract  in  reference  to 
that  custom."  But  in  a  case  in  the  Supreme  Court  of  the 
United  States,*  it  appeared  that  the  plaintiff  became  the 
agent  of  the  company  "  by  his  acceptance  of  a  circular,  which 
contained  this  language :  '  The  usual  compensation  of  agents, 
so  far  as  we  know,  is  ten  per  cent,  commission  on  the  pre- 
miums, with  one  dollar  for  each  policy,  and  five  per  cent,  on 
the  premiums  on  the  renewal  of  policies.'  In  about  a  year 
afterwards  he  received  another  circular,  which  contained  in 
lieu  of  the  language  above  cited,  the  following :  '  For  your 
services  as  above,  you  will  be  allowed  a  commission  of  ten 
per  cent,  on  the  first  premiums  (cash  and  note)  and  five  per 
cent,  on  all  subsequent  renewal  premiums,  so  long  as  you 
continue  the  agent  of  this  company ; ' "  and  he  acted  on  this 
latter  paper  fifteen  years,  until  he  was  discharged,  and  after 

*  Ensworth  v.  N.  T.  L.  Ins.  Co.  7  Am.  Law  Rei?.  N.  S.  834,  U.  S.  C.  C.  N.  D.  of  Ohio. 
'  Stagg  Y.  Conn.  Mut.  L.  Ids.  Co.  1  Ins.  Law  Jour.  9.    See  also  Spaulding  y.  N.  Y.  L. 
In&  Co.  2  Ids.  Law  Jour.  853,  Me. 


512  LAW  OF  LIFE   INSURANCE.  [§  3U. 

that  claimed  the  five  per  cent,  commission  on  the  renewal 
premiums  of  policies  originally  made  by  him  as  agent,  whict 
had  been  received  by  the  company  since  he  was  discharged. 
To  support  his  claim,  he  undertook  to  prove  by  other  insur- 
ance agents  that  such  was  the  custom  as  between  insurance 
<5ompanies  and  their  agents,  but  it  was  held,  as  a  matter  of  law, 
that  there  was  an  express  contract,  and  proof  of  custom  could 
not  be  admitted ;  that  the  later  circular  was  substituted  as  a 
new  contract  instead  of  the  first  one,  and  that  its  fair  con- 
struction was  to  limit  the  agency  to  the  pleasure  of  the  com- 
pany, and  to  terminate  the  right  of  the  agent  to  commissions 
on  renewal  premiimis  with  the  revocation  of  his  agency,  and 
that,  after  having  received  ^and  acted  upon  it  for  fifteen  years, 
he  was  estopped  to  deny  that  that  w^as  the  contract  under 
which  he  acted.    In  a  subsequent  case  in  the  same  court,^  the 
agent  was  employed  under  a  letter  in  which  he  was  told, 
"  You  are  working  up  a  business  for  yourself,  and  are  paid 
the  highest  commission  which  we  pay."     After  his  discharge 
he  claimed  to  be  paid  immediately  the  present  value  of  the 
-commission  on  the  renewal  premiums  on  policies  issued 
through  his  agency,  to .  be  ascertained  by  the  actuarial  rule 
used  by  the  company  to  value  policies,  and  in  support  of  his 
claim  sought  to  prove  by  competent  witnesses  that  it  was  the 
usage  between   insurance    companies    generally  and   their 
agents  in  St.  Louis,  where  the  business  of  his  agency  was 
conducted,  to  pay  the  commission  claimed.     But  it  was  held 
that  as  the  language  was  neither  ambiguous  nor  technical, 
the  evidence  was  not  admissible,  for  that  would  have  been 
to  make  a  contract  for  the  parties,  differing  materially  from 
the  written  one,  under  which  they  had  both  acted  for  some 
time. 

In  a  recent  case  in  New  York  the  plaintiff  was  engaged 
under  a  contract  by  which  he  was  to  receive  during  the  time 
he  acted  as  agent,  five  per  cent,  commission  upon  the  amount 
of  annual  premiums  due  and  payable  in  each  year  after  the 
first  year  of  their  continuance,  upon  all  policies  solicited  and 

*  Partridge  7.  Phoeoiz  Mut.  L.  Ins.  Co.  15  Wall  678;  b.  o.  2  Ina.  Law  Jour.  458. 
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secured  by  him,  and  in  case  of  his  death  while  so  acting  as 
agent,  defendant  agreed  to  pay  to  his  wife,  if  she  survived 
him,  the  commissions  accruing  thereafter  to  which  he  would 
have  been  entitled  if  he  had  lived  and  continued  to  act. 
The  contract  contained  a  provision  that  either  party  might 
•cancel  it  after  giving  three  months'  notice  of  such  intent,  and 
if  defendant  should  cancel  it,  it  should  continue  to  pay 
plaintiff  or  his  wife  the  commissions  as  aforesaid,  provided 
he  should  perform  the  necessary  service  in  procuring  pay- 
ment of  the  premium.  After  two  years  the  agreement  was 
rescinded  by  mutual  consent,  and  the  agency  terminated. 
Plaintiff  claimed  to  recover  his  commissions  upon  premiums 
thereafter  received  upon  policies  solicited  and  secured  by 
him.  But  it  was  held  ^  that  by  the  terms  of  the  contract  a 
commission  .upon  the  premiums  accruing  upon  the  policies 
secured  by  plaintiff  during  each  year  of  the  continuance  of 
the  agency,  was  a  full  compensation  for  the  year's  service, 
save  where  defendant  canceled  the  contract  as  provided,  and 
plaintiff  having  voluntarily  surrendered  the  right  to  perform 
future  services  and  to  receive  the  compensation  therefor,  had 
no  right  to  greater  compensation  for  past  services,  and  could 
not  recover. 

In  an  action  by  an  agent  to  recover  for  his  salaiy  under 
a  contract,  it  is  a  good  defense  to  show  that,  as  an  induce- 
ment to  the  company  to  enter  into  it,  he  made  false  state- 
ments as  to  the  amount  of  business  he  had  procured  for 
another  company.  * 

K  the  physician  or  next  friend  referred  to  in  the  applica- 
tion makes  a  wilfully  untrae  statement,  or  colludes  with  the 
party  making  the  proposal,  he  may,  though  not  personally 
interested  in  the  contract,  render  himself  liable  to  an  action 
if  loss  should  ensue.  It  is  not  necessary  that  the  statement 
should  be  false  to  the  knowledge  of  the  party  making  it ;  if 
untrue  in  fact  and  not  believed  to  be  true,  and  made  for  a 

»  Sbaw  V.  Home  L.  Ins.  Co.  49  N.  T.  681. 

*  Barker  y.  KDickerbocker  L.  Ins.  Co.  24  Wise.  630. 
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fraudulent  purpose,  it  is  both  a  legal  and  moral  fraud.  ^  But 
a  statement,  false  in  fact,  but  not  known  to  be  so  by  the 
party  making  it,  or  not  made  with  intent  to  deceive,  but  on 
the  contrary  believed  to  be  correct,  does  not  make  him  liable 
in  an  action,  though  the  company  may  have  relied  on  it,  for 
the  scienter  must  be  proved.  * 

§  315.  Where   an   agent  without   the   authority  of  the 
company  agreed  with  a  physician,  that  if  he  would  take  out 
a  policy  in  the  company,  he  the  agent  would  furnish  him 
applicants  for  insurance  to  be  medically  examined,  sufficient 
at  an  agreed  price  for  each  examination  to  pay  the  premiums 
as   they  matured,  and   the   agent   failed  to   furnish    such 
applicants  owing  to  his  having  sold  his  agency,  and  the 
physician  thereupon  without  requesting  the  agent  to  pay  the 
premiums  suffered  the  policy  to  lapse,  and  sued  the  agent,  it 
was  held  *  that  the  measure  of  damages  was  the  amount  of 
the  premium   due,  and   for  the  non-payment  of  which  the 
policy  was  suffered  to  lapse,  with  interest  thereon,  it  having 
been  the  duty  of  the  insured,  if  he  desired  the  insurance  to 
continue,  to  have  paid  in  cash  to  the  company  each  premium 
as  it  became  due,  and  then  to  have  looked  to  such  agent  for 
repayment  of  the  premiums. 

The  court  say :  "  The  plaintiff  next  claims,  that  there  is  a 
contract  with  the  defendant  to  pay  the  plaintiff  $5,000  in 
fifteen  years,  or  to  his  representatives  at  his  death,  in  case  he 
should  die  before  the  expiration  of  that  time ;  and  that  the 
measure  of  the  plaintiff's  damages  is  the  cfish  value  of  the 
$5,000  so  payable  at  this,  the  time  of  the  trial ;  and  that 
the  price  of  the  services,  had  they  been  performed,  is  not  to 


"  BunyoB,  39,  citing  Paaley  v.  Freemao,  8  T.  R.  61 ;  Wateon  v.  Poulson,  15  Jnr.  1111 ; 
Taylor  y.  Aahton,  11  M.  <b  W.  416 ;  Whitmore  t.  MackesoD,  16  Bear.  126. 

■  Shrewsbury  v.  Blount,  2  M.  <&  G.  475 ;  Rawlings  v.  Bell,  1  C.  B.  961 ;  Chandelor  t. 
Lopus,  1  Smith  Lead.  Gas.  77.  The  effect  of  war  and  of  the  recent  rebellion,  in  termin- 
ating or  suspending  an  agent's  power,  and  other  similar  questions,  are  considered  in  the 
chapter  on  the  Effect  of  War.  The  question  how  far  the  insured,  his  friend  and  physician 
are  to  be  considered  the  agent  of  the  assured  in  answering  inquiries  made  of  them,  has- 
been  considered  in  treating  of  Warranty  and  Representation. 

•  Bnckner  v.  Grosvenor,  Superior  Ct.  of  Cincin. 
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be  deducted  from  such  amount,  because  they  would  have 
required  no  material  labor  or  loss  of  time  on  the  part  of  the 
plaintiff.  We  do  not  think  the  claim  made  by  the  plaintiff  is 
the  fair  construction  to  be  given  his  contract  with  the 
defendant;  plaintiff's  contract  for  $5,000,  to  be  paid  in 
fifteen  years,  provided  he,  the  plaintiff,  paid  the  annual 
premiums  as  stipulated,  was  with  the  insurance  company, 
not  with  the  defendant.  The  defendant  merely  agreed  that  he 
would  furnish  him  for  medical  examination  enough  applicants 
for  insurance  in  the  company  as  would,  at  three  dollars  each, 
enable  him,  the  plaintiff,  to  pay  to  the  company  such  annual 
premiums ;  and  this  is  the  contract  which  the  defendant  has 
broken.  In  this  view  of  the  case,  it  was  the  duty  of  the 
plaintiff,  when  the  first  unpaid  premium  became  due,  Novem- 
ber 1st,  1869,  as  he  then  knew  that  applicants  for  insurance 
had  not  been  sent  him  for  examination  sufficient  to  pay  the 
same,  to  have  requested  the  defendant  to  pay  it,  and  in 
default  to  have  paid  such  premium  to  the  company  in  money 
himself,  and  then  have  sued  the  defendant  for  its  recovery, 
with  interest,  and  so  of  each  payment  of  premium  during 
the  period  of  time  the  policy  had  to  run.  Not  having  done 
so,  it  is  his  own  fault  that  the  policy  has  been  permitted 
to  lapse,  and  he  is  only  entitled  to  recover  from  the  defend- 
ant, Grosvenor,  the  amount  of  the  premium  due  from  him  to 
the  company,  on  November  Ist,  1869,  when  he  suffered  the 
policy  to  lapse  because  of  the  defendant's  breach  of  the 
collateral  agreement  with  him,  and  interest  due  on  the  same, 
up  to  the  present  time." 

K  a  person  without  authority  procures  an  existing  valid 
policy  to  be  canceled,  he  substitutes  himself  in  the  place  of 
the  insurer,  and  is  liable  to  the  beneficiary  for  the  amount.^ 
An  agent  is  liable  to  his  principal,  for  the  proper  per- 
formance of  his   duties.*     One  having  general  authority  to 

- 

*  Gray  t.  Murray,  8  Johns.  Ch.  167 ;  Murray  v.  Robinson,  7  Albany  Law  Jour.  416, 
N.  Y.  Supreme  Ct. 

•  Smith  ▼.  Lascelles,  2  T.  R.  187;  Wilkinson  v.  Coverdale,  1  Esp.  75;  Hurrell  v. 
Bullard,  8  F.  <k  F.  445 ;  Smith  v.  Price,  2  F.  <k  F.  748. 
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procure  insurance,  cannot  without  special  permission  procure 
it  in  a  mutual  company,  as  that  makes  his  principal  an 
insurer  of  others.^  It  has  been  doubted,  whether  a  person 
who  takes  to  a  company  a  check  for  a  premium,  payable  on 
a  renewal  of  an  expired  policy,  has  any  authority  to  sign  a 
memorandum,  agreeing  that,  in  case  of  death,  proof  that  the 
insured  was  in  good  health  at  the  time  of  the  renewal,  shall 
be  furnished.^ 

§  816   The  Agent  of  the  Assured. — ^The   assured    is,  un- 
doubtedly, bound  by  the  acts  and  representations  of  his 
agent  who  applies  for  a  policy ;  *  and  if  he  claims  the  benefit 
of  a  policy,  which  recites  that  it  is  issued  on  an  application 
filed  with  the  company,  he  cannot  deny  that  the  party  who 
procured  it,  was  his  authorized  agent,  though,  in  the  applicar 
tion,  the   agent  makes   a  fatal   misstatement,  without  the 
knowledge  of  the  assured.*    Concealment  or  misrepresentation 
by  the  agent  employed  to  procure  the  insurance,  of  course, 
binds  the  assured.     The  latter  cannot  claim  the  benefit  of 
the  acts  of  the.  agent,  without  being  bound  by  aU  his  acts 
and  declarations  in  procuring  the  policy.*^    If  the  policy  is 
obtained  by  the  fraud  of  an  agent,  even  if  the  fraud  is  not 
known  to  the  principal,  he  cannot  retain  the  benefit  of  it, 
and  be  relieved  from   the   consequences  of  the  fraudulent 
means  by  which  it  was  obtained,  and  in  an  action  to  recover 
back  a  sum  paid  upon  a  policy  obtained  by  the  fraud  of  an 
agent,  it  is  not  necessary  to  prove  the  participation  in  or 
knowledge  of  the  fraud  by  the  principal.*     An  agent  em- 
ployed to  surrender  a  policy  cannot  keep  it  in  force  for  his 
own  benefit.*' 

*  White  V.  Madison,  26  N.  Y.  117.  •  Peacock  v.  N.  T.  L.  Ins.  Co.  1  Bobw.  838. 
■  Baker  t.  Union  Mut.  L.  Ins.  Co.  43  N.  Y.  28P. 

*  Draper  v.  Charter  Oak  F.  Ins.  Co.  2  AUen,  669. 

*  Fitzherbert  v.  Mather,  1  T.  R.  12;  Gladstone  v.  King,  1  M.  <fe  S.  85;  Baker  v. 
Union  Mut.  L.  Ins.  Co.  43  N.  Y.  288 ;  Carpenter  t.  Am.  (F.)  Ins.  Co.  1  Story,  67  ;  NicoU 
y.  Am.  (F.)  Ins.  Co.  8  Woodb.  A  M.  629. 

*  Nat.  L.  Ins.  Co.  y.  Minch,  63  N.  Y.  144;  a.  c.  2  Ins.  Law  Jour.  820.  To  same 
effect,  Lewis  y.  Phcenix  Mut.  L.  Ins.  Co.  89  Conn.   100 ;  a.  c.   8  Ins.  Law  Jour.  123. 

^  Dutton  y.  Wilner,  62  N.  Y.  812,  fully  stated  in  the  next  chapter. 


CHAPTER  X. 

THE     PERSONS     ENTITLED     TO     CLAIM   UNDER   A   POLICY   AND   TO 
MAINTAIN  AN  ACTION,  INCLUDING.  HEREIN  THE  ASSIGNMENT 
.     AND    SURRENDER    OF   POLICIES. 

§  317.  It  is  not  always  easy  to  decide  who  is  entitled  to 
claim  the  money  under  a  policy  of  life  insurance,  whose  re- 
ceipt is  suflScient  to  discharge  the  company,  and  who  is  en- 
titled to  maintain  an  action,  if  one  becomes  necessary.  If 
the  policy  when  issued  expressly  designates  a  person  as  en- 
titled to  receive  the  insurance  money,  such  designation  is 
conclusive,  unless  some  question  arises  as  to  the  rights  of  the 
creditors  of  the  person  who  paid  the  premiums  and  procured 
the  insurance.  The  receipt  of  the  designated  person  will 
discharge  the  company,  and  he  will  be  entitled  to  maintain 
an  action.  But  various  modifications  and  complications  of 
this  simple  state  of  facts  may  arise.  In  some  cases  the  per- 
son who  procures  the  insurance  subsequently  changes  his 
mind  and  attempts,  by  assignment  or  otherwise,  to  deprive 
the  person  originally  named  in  the  policy  of  all  interest  in 
it.  .  Vai'ious  questions  have  arisen,  also,  where  an  assignment 
has  been  made  or  attempted  of  a  policy,  even  where  no 
nominee  other  than  the  insured  was  named  in  it ;  and  still 
other  questions  arise  when  the  insurance  is  on  the  life  of  a 
husband  for  the  benefit  of  his  wife,  and  she  attempts  to  as- 
sign it  during  her  husband's  life  time.  Questions  also  arise 
in  some  of  the  States  out  of  their  rules  as  to  the  proper  par- 
ties to  actions. 

§  318.  On  Issue  of  Policy  Title  is  Tested  in  Beneftciary 
named  In  it. — We  apprehend  the  general  rule  to  be  that  a 
policy,  and  the  money  to  become  due  under  it,  belong  the 
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moment  it  is  issued  to  the  person  or  persons  named  in  it  as 
the  beneficiary  or  beneficiaries,  and  that  there  is  no  power  in 
the  person  procuring  the  insurance,  by  any  act  of  his,  by 
deed  or  by  will,  to  transfer  to  any  other  person  the  interest 
of  the  person  named.     An  irrevocable  trust  is  created.^    The 
person  designated  in  the  policy  is  the  proper  person  to  receipt 
for  and  to  sue  for  the  money.  Qhe  legal  representatives  of 
the  insured  have  no  claim  upon  the  money,  and  cannot  main- 
tain an  action  therefor,  if  it  is  expressed  to  be  for  the  benefit 
of  some  one  elsej  If  the  circumstances  are  such  that  the 
creditors  of  the  person  who  paid  the  premium  have  any  claim 
on  the  money,  they  must  assert  that  claim  by  a  creditor's 
bill  in  the  same  manner  that  they  follow  any  other  property 
which  their  debtor  has  f)ut  out  of  his  possession.  Such  seems 
to  be  the  accepted  rule,  though  the  express  adjudications  are 
not  numerous.^    In  a  recent  case  in  New  York,'^  the  adminis- 
tratrix of  a  deceased  person  brought  her  action  upon  two 
policies  obtained  by  her  intestate  upon  his  own  life,  which 
were  on  their  face  payable  to  the  wife  and  widow  of  the  in- 
sured.    The  plaintiff  claimed  that  the  intestate  left  debts 
which  his  personal  estate  was  insufficient  to  pay,  and  there- 
fore claimed  the  right  to  receive  the  insurance  moneys  and 
apply  them  in  payment  of  such  debts,  to  the  exclusion  of  the 
parties  named  in  the  policies,  on  the  ground   apparently, 
that  the  premiums  had  been  paid  from  his  estate  when  he 
was  insolvent.     The  company  resisted  this  claim,  insisting 
that  the  administratrix  as  such  could  not  maintain  an  action 
for  the  money,  but  that  the  parties  named  in  the  policies 
must  bring  their  action,  and  that,  if  the  creditors  had  any 
claim  upon  the  money  they  must  assert  it  by  a  creditor's  bill; 
but  the  court  held  that  the  administratrix  could  maintain 
the  action  under  the  statute  of  New  York,  which,  while  re- 
quiring all  actions  to  be  in  the  name  of  the  real  parties  in 


'  Barry  y.  Eqtdtable  L.  Asa.  Soc.  MSS.  N.  Y.  Supreme  Ct. 

'  McCord  Y.  Nojes,  8  Bradl  189 ;  Succession  of  Hearing^,  MSS.  Second  Dist.  Ct.  of 
New  Orleans ;  Succession  of  Kugler,  23  La.  Ann.  455  ;  pott,  §§  8f9to  847. 
'  Greenfield  y.  Mass.  Mnt.  L  Ins.  Co.  47  N.  Y.  480. 
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interest,  allows  "  a  trustee  of  an  express  trust "  to  maintain 
an  action  without  joining  the  cestui  que  trust}  If  the  per- 
son procuring  the  policy  for  the  benefit  of  another  reserves 
the  right  to  change  the  designation  in  whole  or  for  a  part 
of  the  amount,  he  can  do  so.* 

It  has  been  held  in  England  that  where  a  person  pays  a 
premium  upon  a  policy  on  his  own  life,  the  presumption  is 
that  it  is  for  his  own  benefit,  and  that  where  another  claims 
the  benefit  of  it  the  burden  of  proof  lies  upon  him,  even 
though  the  policy  is  in  his  name,*  but  such  would  hardly  be 
the  decision  in  this  country.  So  where  one  obtains  a  policy 
on  the  life  of  a  third  person  declaring  that  he  is  interested  in 
it,  the  policy  pi^ma facie  belongs  to  him,  and  the  presumption 
is  not  rebutted  by  proof  that  a  third  party  paid  some  of 
the  premiums.* 

§319.  Meaning  of  "  Representatiyes." — ^There  is  a  differ- 
ence of  opinion  as  to  the  meaning  to  be  given  to  the  word  "  rep- 
resentatives "  in  a  policy.  In  one  case  ^  an  action  was  brought 
by  the  plaintiff  on  a  policy  of  insurance  on  the  life  of  one 
Loos,  in  which  it  was  provided  that  the  sum  insured  should 
be  payable  to  Loos,  if  he  should  be  living  at  the  expiration 
of  the  term  of  fifteen  years,  or,  in  case  of  his  prior  decease, 
^^  to  his  heirs  or  representatives."  Loos  died,  and  his  daugh- 
ter sued  as  sole  heir,  to  recover  the  amount.     "  Whether  the 


'Pending  the  action  the  claims  of  the  differing  parties  who  demanded  the  money  had 
been  reconciled,  and  the  debts  had  been  paid,  so  that  all  the  claimants  were  willing  that 
the  administratrix  should  receive  the  money.  The  judgment,  howerer,  directed  how  it 
should  be  distributed. 

In  Meyers  y.  Keystone  Mut.  L.  Ins.  Co.  27  Penn.  268,  an  action  was  brought  by  the 
widow  of  the  insured  upon  a  policy  issued  on  his  life  for  her  use.  The  question  was 
raised  that  the  action  could  not  be  brought  by  the  widow,  but  must  be  in  the  name  of  the 
personal  representatives  of  the  deceased.  The  court  expressed  a  different  impression, 
but  as  they  held  the  action  not  maintainable  on  other  grounds  they  did  not  decide  the 
question. 

■  Hutchings  v.  Miner,  46  N.  Y.  466. 

'  Pfleger  v.  Browne,  28  Beay.  891.  Otherwise  where  the  policy  payable  to  the  credit- 
or was  80  taken  in  pursuance  of  an  agreement  with  the  debtor.  Cook  y.  Black,  2  Jones 
■^on  Annuities. 

*  Triston  y.  Hardy,  14  Beav:  232. 

'Loos  y.  John  Hancock  Mut  L.  Ins.  Co.  41  Mo.  538. 
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action  accmed  to  the  plaintiff^  or  should  properly  have  been 
brought  by  the  executor  or  administrator  of  Loos,  must  de- 
pend upon  the  meaning  to  be  affixed  to  the  word  '  represent- 
atives.' Legal  representatives  and  personal  representatives^ 
in  the  general  or  professional  sense,  mean  simply  executors 
or  administrators.  Although  this  is  the  primary  legal 
meaning,  they  are  often  construed  differently,  if  it  is  clear  that 
the  intention  was  to  vest  the  estate  in  a  different  class  of  per- 
sons. *  *  The  language  used  by  the  assured  would  seem 
to  indicate  that  it  was  his  intention,  in  case  of  his  untimely 
decease,  to  make  some  provision  for  the  surviving  members 
of  his  family,  and  not  that  the  money  arising  fix>m  the  policy 
should  go  to  his  executors  or  administrators,  to  be  adminis- 
tered on  as  ordinary  assets.  Policies  for  a  term  of  life  in- 
surance of  this  description  are  of  frequent  occurrence,  and 
where  it  is  meant  that  the  money  resulting  from  the  policy 
shall  descend  and  be  used  as  common  assets,  the  invariable 
language  is,  *  to  pay  to  the  said  assured,  his  executors,  ad- 
ministrators, or  assigns.'  The  changing  of  the  language  and 
using  terms  of  different  expression  clearly  import  that  the 
money  was  intended  for  the  benefit  of  his  heirs,  or  next  of 
kin,  and  that  it  was  not  to  be  administered  on  as  assets  by 
the  executor  or  administrator.  The  plaintiff  is  the  only  child 
and  sole  heir,  and  she  is  entitled  to  the  money ;  the  word 
*  representatives,' used  in  the, policy  in  conjunction  with  heirs, 
cannot  divest  her  title  or  divert  the  money  to  another  source." 
In  Massachusetts  a  contrary  rule  exists.  In  Wason  v.  Col- 
bum  ^  there  was  an  endowment  policy  by  which  the  com- 
pany promised  to  pay  the  sum  insured  "  to  the  said  assured, 
or  in  case  of  prior  decease,  to  his  heirs  or  representatives." 
The  court  held  that  the  policy  "  was  primarily  intended  to 
be  for  the  benefit  of  the  assured  himself,  being  an  endowment 
policy  for  the  period  of  ten  years.  In  case  of  his  decease 
within  that  period,  it  was  made,  by  its  terms,  payable  '  to 
his  heirs  or  representatives.'  Evidence  of  his  oral  declara- 
tions, made  after  he  received  it,  is  inadmissible  to  vary  its 

'  99  Mass.  842. 
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construction.  Nor  are  mere  statements  that  it  was  intended 
for  the  benefit  of  his  son  sufficient  to  constitute  a  trust. 
Upon  his  death,  intestate  within  the  ten  years,  his  adminis- 
trator, who  is  his  personal  representative,  became  entitled, 
by  well  settled  principles  of  law,  to  collect  the  amount  due, 
and  hold  it  as  part  of  the  estate  of  the  intestate."  After 
referring  to  the  case  just  cited  from  Missouri,  they  say :  "  The 
term  *  representatives '  legally  indicates  administrators,  and 
we  cannot  construe  it  as  excluding  them."  This  view  seems 
to  us  more  correct  than  that  adopted  in  Missouri. 

§  320.  Who  is  ^^  the  Assured/'  who  can  Maintain  an  Action.— 

In  Hogle  V.  Guardian  Life  Insurance  Co.,*  an  action  was 
brought  by  the  daughter  of  one  Warner,  who  himself  pro- 
cured his  life  to  be  insured.  The  company  claimed  that,  as 
the  loss  was  payable  to  "  the  assured,  his  executors,  adminis- 
trators or  assigns,"  the  plaintiff  could  not  maintain  the  action, 
though  the  policy  recited  that  it  was  for  her  benefit.  The 
court  held,  however,  that  the  word  "  assured"  meant  not  the 
person  whose  life  was  insured,  but  the  person  for  whose 
benefit  the  insurance  was  made.  "  It  is  for  her  benefit.  No 
one  can  recover  the  sum  assured  until  after  his  death.  Sub- 
sequent to  that  event  he  cannot  sue.  The  fruits  of  the  con- 
tract are  solely  hers.  Upon  these  facts  she  certainly  can 
maintain  the  action  unless  there  is  some  legal  rule  which  pre- 
vents it.  She  is  the  party  in  interest,"  and  as  such,  entitled 
to  maintain  the  action  under  a  provision  of  the  New  York 
Code  which  requires  actions  to  be  in  the  name  of  the  real 
party  in  interest.  This  is  held  to  be  so,  though  the  policy 
speaks  of  the  "  assured,  his  executors,"  <fec.  "  We  must  there- 
fore assume  that  the  promise  was  to  pay  the  plaintiff,  which 
brings  the  case  within  all  the  authorities.  The  contract  was 
with  Warner,  whose  life  was  insured  for  her  benefit,  and  the 
promise  is  to  pay  her.  The  action  is  properly  brought  in 
her  name,  but  whether  this  is  so  or  not,  the  plaintiff  is  the 
real  party  in  interest  and  can  maintain  the  action.    The  in- 

*  6  Robertson,  667 ;  s.  o.  4  Abb.  N.  S.  846. 
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surance  was  effected  by  Warner.  He  applied  for  it,  paid  the 
premium,  took  all  the  initiatory  steps  for  procuring  it.  It 
was  delivered  to  Warner,  and  nothing  is  clearer  than  that 
Warner  could  make  the  loss  payable  to  whom  he  pleased. 
He  did  so,  making  it  payable  to  her,"  In  another  case  the 
court  said :  ^  "  The  policy  recites  that  the  consideration  was 
paid  by  the  plaintiff,  and  the  promise  therein  is  to  pay  the 
fissured.  The  term  '  assured,'  can  mean  none  other  than  the 
party  paying  the  consideration  and  asking  for  the  insurance 
for  his  benefit." 

In  Campbell  v.  New  England  Mutual  Life  Insurance  Co./ 
the  action  was  by  a  wife  on  a  policy  on  her  husband's  life 
and  payable  to  him,  his  administrators  and  assigns  for  her 
benefit.  After  two  trials  the  defense  for  the  first  time  took 
the  objection  that,  as  she  was  not  the  administratrix,  she  could 
not  maintain  the  action,  but  the  court  held  that  the  objection 
was  raised  too  late.  They  say :  "  In  the  present  case  the 
plaintiff,  though  not  the  assured,  was  the  person  for  whose 
benefit  the  policy  was  made,  and  was  therefore  the  owner  of 
the  entire  equitable  interest,  and  might  have  maintained  an 
action  upon  it  in  the  name  and  without  the  consent  of  the 
administrator,  or,  if  the  latter  had.  collected  the  amount  of 
the  policy,  might  have  sued  him  for  the  proceeds.  The  plaint- 
iff had  the  equitable  interest  in  the  policy,  although  not  the 
title  to  support  an  action  at  law  in  her  own  name  against  the 
insurers.  The  objection  now  made  goes  to  the  foundation  of 
the  action,  and,  if  valid  and  seasonably  taken,  would  have 
rendered  the  other  grounds  of  defense  immaterial." 

Where  by  the  terms  of  the  policy  the  money  was  to  be 
paid  to  the  wife  of  the  assured,  but  it  was  provided  that  in 
case  of  the  death  of  the  said  wife  before  the  decease  of  the 
husband,  the  amount  should  be  payable  to  their  children,  for 
their  use,  or  to  their  guardian,  if  under  age,  and  the  wife  died 
before  her  husband,  it  was  held,  that  the  action  was  well 
brought  by  the  guardian  ad  litem  of  the  children,  being  under 

*  Smith  V.  ^tna  L.  Ins.  Co.  5  Lans.  545.  '  98  Mass.  881. 
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age,  and  that  it  was  not  necessary  to  bring  the  same  in  the 
name  of  a  general  guardian,  the  decision  being,  however,  in 
a  measure  affected  by  the  statute  of  the  State.  The  court  say : 
*'  Admitting  that  the  guardian  named  in  the  policy  is  the 
general  guardian,  we  think  that  while  the  words  ^  payable 
*  *  to  their  guardian,'  eta,  give  the  defendant  the  privilege 
and  make  it  its  duty  to  pay  the  sum  assured  to  such  guard- 
ian, if  the  children  are  under  age,  within  ninety  days,  it  does 
not  follow  that  an  action  brought  to  recover  the  sum  assured 
must  be  brought  in  the  name  of  such  general  guardian.  The 
children  are  the  real  parties  in  interest,  and  therefore  the 
action  is,  under  the  statute,  well  brought  by  them  in  their 
own  names,  they  appeaHng  by  a  guardian  ad  litem.  Even  if 
the  general  guardian  be  regarded  as  a  trustee  of  an  express 
trust,  the  statute  authorizing  such  trustees  to  bring  actions 
in  their  own  names,  is  not  imperative,  but  permissive  in  its 
terms."  ^ 

Where  a  declaration  in  an  action  brought  by  the  daugh- 
ters of  the  insured  and  their  respective  husbands  stated  that 
they  by  a  third  person,  their  trustee  and  agent,  made  the  con- 
tract of  insurance,  and  it  showed  that  all  the  agreements  in 
the  policy  were  with  the  trustee,  it  was  held,  that  the  action 
was  properly  brought  in  the  name  of  the  plaintiffs.  "  The 
general  rule  is  that  the  suit  may  be  brought,  on  these  policies, 
when  in  the  form  of  simple  contracts,  in  the  name  of  the  party 
having  the  beneficial  interest.  It  is  true  that  the  agent,  who 
effected  the  insurance,  is  styled  in  it  a  trustee,  but  that  does 
not  make  him  such,  as  his  powers  and  capacities  appear  to 
be  those  only  of  an  agent."  * 

A  policy  was  taken  by  a  husband  on  his  own  life  for  the 
benefit  of  his  wife  or  her  assigns.  It  contained  th^  usual  pro- 
vision for  a  forfeiture  in  case  of  the  non-payment  of  premiums, 
and  a  provision  for  a  notice  to  and  assent  by  the  company  in 
case  of  an  assignment.  A  year  after  the  date  of  the  policy 
the  husband  and  wife  executed  under  seal,  the  following  as- 

*  Price  V.  PhoBnix  Mut.  L.  Ins.  Co.  17  Minn.  497 ;  8.  c.  2  Ine.  Law  Jour.  228. 

•  Hillyard  v.  Mut.  Ben.  L.  Ins.  Co.  85  N.  J.  416  ;  a.  c.  2  Ins.  Law  Jour.  137. 
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signment  of  the  policy :  "  For  value  received,  we  do  hereby 
assign,  <fca,  to  W.,  his  heirs,  or  assigns,  the  above  named  . 
policy  of  insurance,  and  all  sum  or  sums  of  money,  interest, 
benefit  and  advantage  whatsoever,  now  due,  or  hereafter  to 
arise,  or  to  be  had,  or  made  by  virtue  thereof,  to  have  and  to. 
hold  unto  the  said  W.,  his  heirs,  or  assigns."  Upon  the  exe- 
cution of  this  assignment,  the .  policy  was  delivered  to  W., 
and  at  the  same  time,  he  gave  to  the  assignors  the  follow- 
ing receipt:  "Received  of  D.  and  wife,  an  assignment  of 
Policy  No.  9,238,  &c.,  as  security  for  the  prompt  payment  at 
maturity,  of  their  note  at  four  months  from  date,  amounting 
to  $220.25;  said  assignment  to  be  null  and  void,  upon  the 
payment  of  said  note  at  its  maturity— otherwise,  to  continue 
for  sole  use  of  W."  The  note  referred  to  in  this  receipt,  was 
dated  June  17th,  1862,  and  payable  to  the  order  of  W.;  it 
was  signed  with  the  name  of  the  wife,  jt?^  D.  the  husband, 
and  his  name  was  signed  upon  the  back  of  it.  This  note  was 
not  paid  at  maturity,  nor  at  any  time  thereafter.  Notice  in 
writing  of  the  assignment,  though  not  of  the  receipt,  was  given 
to  the  company  by  W.,  on  Dec.  17,  1862,  and  on  the  follow- 
ing day,  the  company  returned  to  W.,  their  written  assent  to 
it,  subject  to  the  conditions  of  the  policy.  On  Nov.  28, 1865, 
W.  surrendered  the  policy  to  the  company,  and  received  there- 
for $1,248.51,  he  having  paid  the  premiums  thereon  up  to 
that  date.  On  June  28,  1866,  D.  and  wife  brought  an  action 
of  trover  against  the  insurance  company,  to  recover  damages 
for  the  conversion  of  the  policy.  It  was  held,  that  the  as- 
signment and  receipt  formed  one  contract,  and  constituted  a 
sale  or  mortgage,  rather  than  a  pledge  as  collateral  security 
for  the  note,  and  consequently,  the  plaintiffs  had  not,  at  the 
time  of  tl^e  alleged  conversion  and  suit  brought,  the  interest 
and  title  of  bailors,  to  enable  them  to  maintain  trover} 

§  321.  To  Whom  does  the  Policy  Descend. — In  a  recent  case 
in  Connecticut,  the  court  say :  *  "  The  company  promise  to  pay 
the  sum  insured  to  the  above  named  party,  to  whose  benefit 


'  Dungan  v.  Mat.  Ben.  L.  Ine.  Co.  8  Ids.  Law  Jour.  106,  Supreme  Court  of  Md. 
■  Keller  v.  Gaylor,  3  Ins.  Law.  Jour.  803. 
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this  insurance  shall  inure,  whenever  the  same  becomes  due, 
his  executors,  administrators  or  assigns,  within  three  months, 
<fec.,  and  in  case  of  the  death' of  said  party  for  whose  benefit 
this  insurance  is  made,  before  the  decease  of  the  said  party 
whose  life  is  hereby  insured,  the  amount  of  this  insurance 
shall  be  payable,  after  the  death  of  the  latter,  to  his  children 
by  her,  for  their  sole  use,  or  to  their  guardian,  if  under  age." 
Inasmuch  as  Mr.  Gaylor  had  no  children,  nothing  became 
payable  under  the  clause  in  the  policy  in  their  favor.  Upon 
the  death  of  Mrs.  Gaylor,  no  one  except  Mr.  Gaylor's  ad- 
ministrator had  or  could  have  a  right  to  the  insurance  money. 
By  the  terms  of  the  policy  (there  being  no  children)  the 
money  was  payable  to  him.  He  accordingly  received  it,  and 
it  is  in  his  hands  as  part  of  the  assets  of  Mr.  Gaylor's  estate. 
Thus  far  the  contending  parties  are  substantially  agreed. 
The  whole  question  between  them  resolves  itself  into  this — 
whether,  there  being  no  debts,  the  insurance  money  in  the 
hands  of  the  administrator  of  Mr.  Gaylor  shall  be  distributed 
to  Mr.  Gaylor's  heirs  at  law  as  intestate  estate,  or  whether  it 
shall  go  to  the  representatives  of  Mrs.  Gaylor  under  the 
residuary  clause  of  Mr.  Gaylor's  will.  In  behalf  of  the  heirs 
at  law  it  is  claimed  that  Mr.  Gaylor  had  no  interest  in  the 
policy  at  the  time  of  his  death,  and  that  whatever  interest 
his  estate  ultimately  had  in  the  policy  came  into  existence 
after  his  death,  and  not  until  it  had  become  certain  that  he 
could  have  no  posthumous  child  to  take  the  insurance  money. 
It  must  be  conceded  that  until  some  period  after  his  death 
there  was  an  uncertainty  whether  a  child  might  not  be  born 
to  him,  which  child,  on  the  death  of  Mrs.  Gaylor,  might  be 
entitled  to  the  insurance  money,  and  the  question  is,  (1.) 
Whether  this  uncertainty  makes  the  interest  of  Mr.  Gaylor 
in  the  policy  so  uncertain  as  not  to  be  the  subject  of  testa- 
mentary disposition  ;  and  (2.)  Whether,  if  devisable,  the 
terms  of  the  will  are  such  as  to  pass  the  benefit  of  the  policy 
to  Mrs.  Gaylor.  On  the  first  point,  we  think  it  clear  that 
Mr.  Gaylor  at  the  time  of  his  death  had  an  interest  in  the 
policy  which  could  be  bequeathed.      The  contract  under 
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which  the  insurance  money  became  payable  was  made  with 
him,  and  is  by  its  express  terms  for  his  benefit.  In  a  certaiii 
event,  which  never  happened,  the  insurance  money  would 
indeed  have  become  payable  to  his  children.  The  inser- 
tion of  this  clause  in  favor  of  his  children,  however,  did 
not  divest  Mr.  Gaylor  of  his  interest  as  contracting  party 
in  the  contract.  No  other  person  than  Mr.  Gaylor  ever 
had  any  interest  in  the  policy  before .  his  death,  and  his 
interest  then  immediately  passed  to  his  personal  represen- 
tatives. Mr.  Gaylor  had  at  his  death  a  vested  interest, 
liable  indeed  to  be  divested  by  the  birth  of  a  child.  Had 
Mr.  Gaylor  died  intestate,  this  policy  would  have  passed 
to  the  administrator  as  assets,  and  in  general  under  our 
law  whatever  may  thus  pass  is  devisable.  On  the  second 
point  the  residuary  legatee  is  JicBres  foetus^  and  generally 
takes  whatever  the  JuBrea  natus  would  take.  But  it  is 
said  that  the  will  speaks  from  the  death  of  the  testator, 
and  only  carries  such  interests  as  were  in  esse  at  the  testator's 
death,  and  not  interests  which  accrue  to  the  estate  of  the 
testator  after  death.  The  words  of  Mr.  Gaylor's  will  in 
favor  of  his  wife  are  very  strong.  He  gives  to  her  '  All  the 
rest  and  residue  of  [his]  estate,  both  real  and  personal,  in 
whatever  it  may  consist,  or  wherever  situated,  to  be  hers 
without  restraint  and  absolutely.'  We  think  this  language 
conveys  to  her  all  that  came  to  his  estate  as  assets.  She  is 
by  this  clause  of  the  will  constituted  sole  heir  of  his  estate, 
to  the  exclusion  of  statute  heirs.  She  became  entitled  to  the 
policy  of  insurance  as  a  chose  in  action  belonging  to  him  at 
his  death.  Her  representatives  are,  therefore,  we  think,  en- 
titled to  the  insurance  money  received  by  the  administrator, 
Mr.  Budan." 

§  322.  The  proceeds  of  a  policy  on  the  testator's  life  pass 
under  a  bequest  of  "  any  money  that  he  might  die  possessed 
of,  or  which  might  be  due  and  owing  to  him  at  the  time  of 
his  decease."  *    In  Roberts  v.  Roberts,*  it  appeared  that  a 

*  Petty  V.  WiUson,  4  L.  R.  Ch.  Ap.  674.  •  64  North  Car.  695. 
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by-law  of  the  company  provided  that  the  proceeds  of  policies 
should  be  paid  "  to  the  widow  *  *  for  the  benefit  of  her- 
self and  the  dependent  children  of  the  deceased,"  with  a  per- 
inissiDn  to  the  insured  to  appoint  an  executor  to  disburse 
such  proceeds,  and  a  prohibition  against  any  disposal,  "  by 
will,  or  otherwise,  so  as  to  deprive  his  widow  or  his  depend- 
ent children  of  its  benefits."  The  widow  owned  two  thou- 
sand dollars'  worth  of  other  property,  and  it  was,  therefore,, 
held  that  a  bequest  by  which,  of  a  policy  of  four  thousand 
dollars,  one  quarter  was  given  to  the  widow  and  the  re- 
mainder to  an  only  child,  who  had  no  other  property,  was 
not  an  unreasonable  exercise  of  the  discretion  vested  in  the 
insured. 

§  323.  Statutes  for  Benefit  of  Wiyes  and  Children.— Refer- 
ence has  already  been  made  to  the  statutes  allowing  an 
insurance  to  be  made  for  the  benefit  of  a  wife.^  Their 
general  object  is  to  secure  the  insurance  money  to  the  wife 
and  children  free  from  all  claims  of  the  husband's  creditors.* 
Statutes  similar  to  those  already  quoted  exist  in  most  of  the 
States,  though  they  vary  somewhat  in  details.  In  all  the 
States  in  which  such  statutes  exist,  except  Connecticut, 
Massachusetts,  Michigan,  New  Hampshire,  Rhode  Island, 
Vermont  and  Wisconsin,  it  seems  that  the  life  to  be  insured 
must  be  that  of  the  husband  of  the  woman  for  whose  benefit 
it  is  insured,  but  in  the  States  named,  any  life  may  ap- 
parently be  insured  for  the  benefit  of  any  married  woman. 
Michigan,  besides  a  provision  in  favor  of  the  wife,  has 
another  and  separate  one  in  favor  of  children.  In  Iowa  the 
provision  is  very  sweeping  that  "  a  policy  of  insurance  on  the 
life  of  an  individual,  in  the  absence  of  an  agreement  or 
assignment  to  the  contrary,  shall  inure  to  the  separate  use  of 
the  husband  or  wife  and  chUdren  of  said  individual,  inde- 
pendently of  his  or  her  creditors ;  and  an  endowment  policy, 

payable  to  the  assured,  on  attaining  a  certain  age,  shall  be 

1 • — 

'  AnU,  §  25. 

'  They  seem  to  'be  regarded  sometimes  as  eDabliog  statutes,  giving  the  wife  a  power 
to  insure  her  husband's  life,  which,  it  was  supposed,  she  would  not  haye  possessed  with- 
out them. 
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•exempt  from  liability  for  any  of  his  or  her   debts."     The 
amount  of  insurance  which  is  exempted  from  the  claims  of 
•creditors   varies    greatly.      In    Massachusetts,  Illinois,  New 
Hampshire,    Pennsylvania,   Maryland,   Michigan,  Venaont, 
Tennessee  and  Iowa,  there  seems  to  be  no  limit,  but  in  Illi- 
nois, Massachusetts  and  New  Hampshire,  if  the  insurance  is 
found  to  be  in  fraud  of  creditors,  an  amount  equal  to  the 
premium  is  deducted  for  the  benefit  of  creditors.    In  Ala- 
bama and  California  the  annual  premium  may  be  $500,  and 
in  Wisconsin  $300,  and  any  insurance  in  excess  is  not  good 
as  to  creditors,  while  in  Connecticut,  Delaware,  New  Jersey 
and  West  Virginia,  the  amount  is  $100,  and  in  Khode  Island, 
North  Carolina,  and  Missouri,  $300,  but  by  the  strict  reading 
of  the  laws  in  the  latter  States,  it  would  seem  that  if  the 
annual  premium  is  in  excess  of  these  sums  respectively,  no 
portion  of  the  amount  is  free  from  the  claim  of  creditors.^ 

§  324.  In  Libby  v.  Libby,  administrator,*  the  court  state 
the  facts  and  the  law  applicable  to  them,  as  follows: 
"Charles  Libby,  on  January  27,  1852,  procured  a  policy  of 
insurance  on  his  own  life,  payable  to  his  wife,  who  became 
legally  entitled  to  the  benefit  of  it  by  the  provisions  of  the 
statute.  Upon  her  decease,  on  April  18,  1852,  her  son  and 
only  child,  Oscar  Libby,  became  entitled  to  it  by  inherit- 
Ance;  and  upon  his  decease  on  June  11,  1852,  his  father, 
Charles  Libby,  being  his  heir  at  law,  became  entitled  to  the 
benefit  of  it ;  and  by  the  common  law,  the  amount  payable 
upon  his  decease  would  have  constituted  a  part  of  his  per- 
sonal estate,  in  which  his  creditors  might  have  had  an 
interest.  It  is  provided  by  statute,  'whenever  upon  the 
death  of  any  person  who  shall  leave  a  widow  and  issue,  or 
either,  upon  whose  decease  any  sum  or  sums  of  money  shall 
become  due  on  account  of  any  insurance  on  his  life,  obtained 

*  An  Engliah  statate  (88  <fe  84  Vict  c.  98,  a.  10)  allows  a  married  woman  to  iosare 
her  liusband'e  life  for  her  own  benefit,  and  a  husband  may  make  a  similar  insuraDce  for 
his  wife  and  children,  free  from  the  claims  of  his  creditors,  bat  if  it  is  done  with  intent  to 
defraud  the  creditors  thej  are  entitled  to  an  amount  equal  to  the  premiums  paid. 

*  37  Me.  859. 
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and  effected  by  said  deceased  person,  such  sum  of  money 
which  is  over  and  above  the  amount  of  premium  paid  by 
said  deceased  for  such  insurance,  together  with  interest  on 
said  premium,'  *  shall  not  make  any  part  of  the  estate  of  the 
deceased,'  *  but  the  same  shall  be  distributed,  if  the  deceased 
died  intestate,  without  diminution,  as  provided  in  the  sec- 
tions following.'  By  the  third  section  it  is  provided,  that  the 
issue  shall  be  entitled  to  the  whole,  except  the  premium  and 
interest  thereon,  if  there  be  no  widow.  To  bring  a  case 
within  the  provisions  of  the  statute,  it  must  be  shown  that 
the  policy  was  effected  by  the  deceased  person  upon  his 
own  life  for  an  amount  payable  upon  his  decease,  and  that 
he,  at  the  time  of  his  decease,  was  entitled  to  the  benefit  of 
that  insurance,  and  that  he  died  leaving  a  widow  or  issue. 
No  provision  is  found  in  the  statute  requiring  that  the 
amount  insured  should,  by  the  policy,  be  made  payable  to 
the  person  whose  life  is  insured.  It  is  suflScient  that  he  was, 
at  the  time  of  his  decease,  legally  entitled  to  the  beneficial 
interest  secured  by  the  policy,  and  that  there  has  been  a 
compliance  with  the  other  requirements  of  the  statute. 
Deducting  the  premium,  with  interest  upon  it,  to  the  time 
of  the  decease  of  Charles  Libby,  the  plaintiff  [who  was  the 
child  of  the  insured  by  a  former  wife]  will  be  entitled  to 
the  remainder." 

In  a  recent  case  in  the  same  State  ^  it  appeared  that  a 
statute  provided  that  "  A  sum  of  money  received  for  insur- 
ance on  his  life,  deducting  the  premiums  paid  therefor  within 
three  years  with  interest,  does  not  constitute  a  part  of  his 
estate  for  payment  of  debts  or  purposes  specified  in  the  first 
section  of  chapter  sixty-six,  when  the  intestate  leaves  a  widow 
or  issue,  but  descends  one-third  to  his  widow  and  the  remain- 
der to  his  issue ;  if  no  issue,  the  whole  to  the  widow,  and  if 
no  widow,  the  whole  to  the  issue.  It  may  be  disposed  of  by 
will,  though  the  estate  is  insolvent."  Another  section  pro- 
vided that  there  should  be  omitted  from  the  inventory  and 

^  Hathaway  v.  Sherman,  61  Me.  466 ;  s.  c.  3  Ins.  Law  Jour.  407. 
34 


530  LAW   OF   LIFE  INSURANCE.  [§324. 

not  administered  upon  as  assets,  but  disposed  of  as  pronded 
in  the  section  first  quoted,  "  Any  sum  of  money  becoming 
due  on  the  death  of  the  deceased  from  an  insurance  on  his 
life  efi^ected  by  him,  after  deducting  the  amount  of  premium 
paid  therefor  within  three  years  with  interest,  provided  such 
deceased  left  a  widow  or  issue,"     Under  these  sections  it  was 
held  that  one  who  died  insolvent  can  make  no  testamentary 
disposition  of  the  fund  accruing  from  an   insurance  policy 
upon  his  life  if  he  leave  neither  widow  nor  child ;  in  eucli 
event,  the  insurance  money  becomes  assets  for  the  payment 
of  debts,  but  that  if  he  leaves  a  widow  and  children  he  may 
bequeath  the  insurance  money  among  them  as  he  pleases,  but 
he  cannot  bestow  it  by  will  upon  any  other  persons,  the 
power  to  dispose  of  the  money  by  will  being  limited  in  case 
of  insolvency  to  a  disposition  among  his  \^ddow  and  children. 
The  court  say,  "  A  hasty  reading  of  this  section,  without  ref- 
erence to  other  statute  provisions,  would  be  likely  to  carry 
the  idea  that  any  sum  of  money  thus  accruing  after  death, 
however  large  in  proportion  to  the  estate  left  by  the  decedent 
at  his  death,  no  matter  what  the  condition  of  his  estate  as  to 
indebtment,  was  not  to  be  subject  to  the  payment  of  his 
debts,  but  might  be  disposed  of  by  him  in  his  will  to  whom- 
soever he  pleased,  precisely  as  he  might  dispose  of  any  sur- 
plus property  after  his  debts  were  paid.     A  little  considera- 
tion, however,  satisfies   us   that   there   are  conditions  and 
limitations  here  which  must  not  be  overlooked.     It  is  mani- 
fest that  the  legislature  looked  upon  this  fund,  which  from 
its  very  nature  can  never  be  possessed  or  enjoyed  by  the 
decedent,  in  a  different  light  from  that  in  which  they  viewed 
his  estate   and  property  generally.     *     *    The  questions 
arising  hei'e  are,  what,  if  any,  are  the  conditions  and  limita- 
tions of  this  power  to  bequeath  ?     Is  it  effectually  exercised 
when  a  testator  in  his  will  simply  gives  legacies  which  his 
property,  after  paying  his  debts,  is  found  insuflScient  to  meet, 
and  concludes  by  a  general  residuary  bequest  ?     As  to  the 
conditions  and  limitations  of  the  power  to  dispose  of  this 
fund  by  will,  we  remark  in  the  first  place  that  it  is  only 
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when  the  insured  leaves  a  widow  or  issue  that  he  can  exer- 
cise any  testamentary  power  whatever  over  this  fund  if  his 
estate  proves  insolvent.     If  he  leaves  neither  widow  nor  is- 
sue, those  special  provisions  have  no  application  to  his  case 
at  all.     The  fund  is  to  be  inventoried  by  his  executor  or 
administrator  as  part  of  his  assets,  subject  to  the  payment  of 
debts,  and  it  is  only  upon  the  residue,  after  answering  all 
prior  legal  calls,  that  any  testamentary  provisions  he  may 
make  will  take  effect.     Is  it  conceivable  that  when  the  legis- 
lature have  made  the  existence  of  a  widow  or  issue  an  essen- 
tial condition  to  the  exercise  of  any  power  over  this  fund  by 
an  insolvent  testator,  they  intended  to  allow  him  to  bestow 
it  where  he  pleased,  as  if  he  left  neither  widow,  issue,  or 
creditors  ?    There  is  such  an  inconsistency  here  as  induces  us 
to  believe  that  such  could  never  have  been  the  design.   *     * 
We  think  that  if  the  legislature  had  intended  in  the  revision 
so  to  enlarge  this  testamentary  power  as  to  permit  the  in- 
solvent testator  to  divert  the  fund  or  any  part  of  it  from  his 
widow  and  issue,  they  would  not  at  the  same  time  have 
made  its  existence  stiU  dependent  upon  his  leaving  a  widow 
or  issue  to  survive  him.     Why  make  the  survivorship  of  a 
widow   or  issue   an  indispensable   condition  of  a  grant  of 
power  to  a  testator  to  divert  the  fund  not  only  from  his 
creditors,  but  also  from  these  very  parties  who  seem  to  have 
been  designed  by  the  legislature  in  these  provisions  to  be  the 
exclusive  beneficiaries  from  this  species  of  investment  ?     The 
object  of  the  legislature  seems  to  have  been  to  designate  this 
very  peculiar  species  of  property  as  a  disposition  of  his  funds 
in  advance  which  any  man  may  make  so  firmly  that,  with 
the  exception  of  certain  premiums  paid  to  secure  it,  the 
whole  shall  go  after  his  death  for  the  benefit  and  enjoyment 
of  those  who  are  in  general  dependent  upon  him  for  support 
while  he  lives,  without  regard  to  the  claims  of  creditors,  and 
to  give  him  power  simply  to  regulate  the  proportions  in 
which  it  should  be  divided  among  those  interested  according 
to  his  views  of  their  necessities,  or  their  deserts.     *     *     A 
man  who  makes  an  investment  of  this  sort  with  these  statutes 
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before  him  should  understand  that  he  makes  it  for  the  exclu- 
sive benefit  of  his  widow  or  issue,  or  some  of  them,  if  they, 
or  any  of  them,  siu'vive  him,  and  that  in  case  of  the  surviv- 
orship his  testamentary  power  over  it  extends  only  to  the 
designation  of  those  among  them  who  shall  receive  it,  and 
the  shares  which  each  or  any  shall  respectively  receive. 
This,  at  any  rate,  must  be  the  construction  in  all  cases  where, 
aside  from  the  fund  thus  created,  the  estate  is  insolvent,  i  d, 
in  all  cases  where,  but  for  this  provision  of  the  statute,  the 
decedent  could  make  no  valid  disposition  of  the  money  as 
against  creditors. 

"Whether  the  statute  provision  ought  to  be  considered  as 
limiting  the  power  of  a  solvent  testator,  or  of  one  who  by 
appropriating  a  portion  of  the  insiu^ance  money  to  the  pay- 
ment of  his  debts  might  make  his  estate  solvent,  over  money 
thus  accruing  in  cases  where  the  decedent  leaves  a  widow  Jr 
issue,  we  deem  it  unnecessary  now  to  decide,  because  we  find 
in  the  will  before  us  no  language  which  we  think  authorizes 
us  to  conclude  that  it  was  the  intention  of  the  testator  to  dis- 
pose of  this  fund.  *  *  As  to  the  claim  that  the  fund  would 
pas«  under  the  bequest  of  the  residue  of  the  testator's  prop- 
erty, we  remark  that  the  legislature  have  placed  all  funds 
thus  accruing  in  the  same  category  with  the  wearing  apparel 
of  the  deceased  and  that  of  his  wife  and  minor  children,  and 
the  provisions  consumed  in  his  family  before  the  appraisal  of 
his  estate.     Provided  he  leaves  a  widow  or  issue,  the   legis- 
lature have  so  distinguished  between  moneys  thus  accruing 
after  his  death  and  the  rest  of  his  property,  that  they  are  not 
assets  in  the  hands  of  his  administrator  for  any  of  the  ordi- 
nary purposes  to  which  the  property  of  persons  deceased  is 
devoted  by  law ;  but  on  the  contrary  they  are  classed  with 
certain  items  of  a  character  so  peculiar  that  none  of  them  can 
be  considered  as  liable  to  be  sold  for  the  payment  of  pecuniary 
legacies,  or  as  passing  under  a  general  residuary  clause.     It 
may  be  competent  for  a  solvent  testator  who  leaves  a  widow 
and  minor  children,  to  make  by  his  will  a  diflferent  disposi- 
tion of  his  wearing  apparel  from  that  which  the  law  would 
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otherwise  make,  but  assuredly  not  an  article  of  it  would  be 
considered  as  passing  under  a  general  residuary  clause,  or  as 
liable  to  be  sold  for  the  payment  of  legacies,  unless  ^specif- 
ically so  ordered.  So  with  the  moneys  accruing  froi!n  life  in- 
surance policies  after  the  death  of  the  testator.  If  it  be  held 
that  under  the  general  statute  authorizing  the  disposition  of 
property  by  will,  a  solvent  testator,  or  one  whose  estate  would 
be  solvent  with  the  addition  of  the  fund  thus  created,  may 
authorize  his  executor  to  use  this  fund  for  the  payment  of  his 
debts,  and  otherwise  dispose  it  in  a  manner  different  from 
that  which  the  law  contemplates  or  will  allow  in  the  case  of 
an  insolvent  estate,  we  think,  in  order  to  effect  his  object,  the 
testator  must  use  language  directly  significant  of  his  intention 
in  this  respect ;  that,  classed  by  the  legislature  as  this  fund 
is,  it  is  not  to  be  appropriated  to  the  payment  of  debts  or  of 
any  pecuniary  legacies  couched  in  general  terms  merely,  even 
to  the  widows  or  children,  unless  it  is  expressly  referred  to 
as  the  fund  from  which  such  payment  is  to  be  made,  and  that 
it  does  not  pass  by  any  general  residuary  clause — ^in  short, 
that  the  testator's  intention  to  change  the  direction  which  the 
law  gives  to  this  very  peculiar  species  of  property,  is  not  to 
be  inferred  from  general  provisions  in  his  will,  the  fulfillment 
of  which  might  require  the  use  of  such  money,  but  must  be 
explicitly  declared." 

§  325.  Where  a  company  having  authority  by  its  charter 
to  issue  policies  for  the  benefit  of  any  married  woman,  which 
should  be  for  her  sole  benefit,  issued  a  policy  to  the  wife  on 
her  husband's  life,  payable  to  her,  her  executors,  administra- 
tors or  assigns,  and  she  died  before  the  husband,  leaving 
children,  it  was  decided  that  her  administrator,  on  receiving 
the  proceeds,  held  them  for  the  benefit  of  the  children,  and 
that  the  husband's  administrator  had  no  interest  in  them, 
though  the  husband  had  paid  the  premiums  after  her  death.^ 

Where  a  wife  insured  her  husband's  life  for  her  "  sole 
use,"  and  the  agreement  was  to  pay  "  the  said  assured,  her 

'  Swan  T.  Snow,  11  Allen,  224 ;  See  Burrougbd  y.  State  Mat.  L.  Ass.  Co.  97  Mass.  859. 
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executors,  administrators  or  assigns  for  her  sole  use,"  but  that 
in  case  the  wife  died  before  the  husband  it  should  be  paya- 
ble "  tQ  her  children,  for  their  use  or  to  their  guardian,"  and 
the  wife  died  before  the  husband  without  ever  having  had  a 
child,  it  was  held  that  the  policy  was  her  separate  estate  and 
passed  to  her  personal  representatives,  not  to  the  husbandV 
administrator.^ 

§  326.  Who  Entitled  to  Honey  where  Policy  is}  Procured  for 
the  Purpose  of  Securing  Debts. — ^In  England,  numerous  cases 
have  arisen. where  an  insurance  has  been  obtained  as  security 
for  a  debt,  the  question  being  whether  the  debtor  or  the 
creditor  is  entitled  to  the  proceeds  of  the  policy  after  the 
payment  of  the  debt.  The  rule  seems  to  be  that,  if  the  in- 
surance is  effected  at  the  expense  of  the  debtor,  either  with 
his  prior  consent  or  by  his  not  objecting  to  charges  for  pre- 
miums in  the  accounts,  and  it  appears  to  have  been  intended 
as  a  security  only,  the  debtor  or  his  representative  is  entitled 
to  the  surplus  after  payment  of  the  debt,  but,  if  the  creditor 
insure  with  his  own|^funds,  the  debtor's  representatives  have 
no  claim.  And  the  same  rule  seems  to  be  applied  to  the  case 
where  the  grantee  of  an  annuity  insures  the  life  of  the  grantor. 
Even  if  the  debtor  knows  that  the  creditor  intends  to  insure 
his  life  and  that  he  regulates  his  dealings  with  the  debtor 
with  reference  to  that  intention,  if  there  is  no  agreement  be- 
tween them  as  to  the  insurance,  the  debtor  and  his  represent- 
atives have  no  claim  to  the  money.^  Where  an  army  agent, 
to  secure  himself  on  a  running  account  with  an  officer,  effected 
insurances  in  his  own  name  upon  the  officer's  life,  and  charged 
the  premiums  to  the  officer,  it  was  held  by  the  Vice  Chan- 
cellor,^ that  the  agent  could  retain  out  of  the  proceeds  of  the 
policy  only  enough  to  pay  his  debt,  and  that  the  balance  be- 


*  Boe  V.  Mut.  L.  Ins.  Co.  MSS.  N.  Y.  Supreme  Ct.  per  Charles  O'Coimor,  Referee. 

•Ccurleray  v.  Wright,  2  Giff.  837;  s.  c.  6  Jur.  N.  9.  1283;  9  W.  R.  153;  Moorland 
V.  Isaac,  20  Beav.  889 ;  Holland  v.  Smith,  6  Esp.  11 ;  see  also  Freme  r.  Brade,  2  De  G.  <fe 
J.  682 ;  8.  c.  4  Jur.  N.  S.  746 ;  27  L.' J.  Cli.  697 ;  Lea  v.  Hinton,  6  De  G.  M.  A  G.  823 ;. 
Gottlieb  V.  Cranch,  4  De  G.  M.  AG.  440;  s.  c.  22 L.  J.  Cli.  912;  17  Jur.  704;  Triston 
T.  HarJey,  14  Bet  v.  282  ;  Knox  v.  Turner,  6  L.  J.  Ch.  Ap.  617. 

»  Bruce  v.  Garden,  8  L.  R.  Eq.  Cas.  430;  e.  c.  17  W.  R.  990  ;  20  L.  T.  N.  S.  1002. 


§  327.J  EFFECT  OF  DEBTOR'S    BANKRUPTCY.  535 

longed  to  the  officer's  estate,  though  there  was  no  evidence 
that  the  officer  knew  of  the  insurance  other  than  he  had  ac- 
cepted bills  drawn  on  him  for  the  balance  of  the  account 
which  included  the  premium,  though  such  bills  were  for 
round  sxuns.  On  appeal  to  the  Lord  Chancellor  this  decision 
was  reversed.^  "  The  court  requires  distinct  evidence  of  a 
contract,  that  the  creditor  has  agreed  to  effect  a  policy,  and 
that  the  debtor  has  agreed  to  pay  the  premiums,  and  in  that 
case  the  policy  will  be  held  in  trust  for  the  debtor."  Where 
a  debtor  gave  a  bond  with  a  surety  to  secure  a  debt  and  the 
premiums  on  a  policy  on  the  debtor's  life,  and  some  premiums 
were  paid,  but,  after  a  time,  the  surety  refused  to  pay  any 
more  and  the  creditor  paid  them,  it  was  held  that  the  surety 
was  still  entitled  to  the  benefit  of  the  policy  after  the  debt* 
was  paid.  The  creditor  had  kept  the  pledge  alive,  and  the 
benefit  of  it  accrued  to  the  pledgor,^ 

§  327.  Effect  of  Bankruptcy. — Where  a  debtor  took  a 
policy  on  his  own  life,  to  secure  and  in  favor  of  his  creditor^ 
and  paid  the  premiums  thereon,  a  question  arose  as  to  the 
effect  of  the  debtor  being  adjudicated  a  bankrupt.  The 
court  say  :'  "  It  is  contended  on  the  part  of  the  assignee,  that 
as  the  bankrupt  took  out  the  policy  and  for  two  years  paid 
the  premiums,  the  assignee  had  a  claim  to  whatever  surplus 
of  the  amount  insured  there  may  be,  after  paying  the  debt 
due  Mrs.  Van  Antwerp,  and  that  she  could  not  retain  the 
surplus,  as  against  the  assignee ;  that  the  payment  of  the 
amount  insured  will  pay  her  debt ;  that  dividends  to  her 
must  cease  when  the  amount  insured  is  paid ;  and  that  if  she 
shall  receive  dividends  on  the  three  thousand  four  hundred 
and  fifty  dollars,  or  on  that  amount  less  the  thirteen  dollars 
and  thirteen  cents,  or  less  the  one  hundred  and  fifty-eight 
dollars,  and  then  the  amount  insured  shall  be  paid,  she  will 


*  6  L.  R.  Ch.  App.  32 ;  22  L.  T.  N.  S.  595  ;  39  L.  J.  Ch.  334;   18  W.  R.  384. 

« Drysdale  v.  Pijjj^ott,  8  De  G.  M.  <&  G.  646 ;  s.  c.  2  Jur.  N.  S.  1078 ;  26  L.  J.  Cli. 
878;  Prendergast  V.  Turton,  1  Y.  <fe  C.  C.  C.  98;  Johnson  v.  Swire,  8  Giff.  194;  Myers 
V.  U.  G.  A  L.  A.  Co.  8  Eq.  R.  580. 

» In  re  Newland,  7  Baokrupt  Reg.  477,  U.  S.  C.  C.  South.  Dist.  of  N.  Y. 
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have  received  the  dividends,  and  the  three  thousand  four 
hundred  and  fifty  dollars  in  addition.  Hence  the  assignee 
insists  that  Mrs.  Van  Antwerp  ought  to  surrender  to  the 
assignee  her  interest  in  the  policy,  and  prove  her  claim  for 
the  three  thousand  four  hundred  and  fifty  dollars,  as  a  debt 
unsecured,  or  else  look  to  the  policy  as  fiill  security,  and  re- 
linquish all  claim  on  the  assets  of  the  estate. 

"  For  the  creditor,  Mrs.  Van  Antwerp,  it  is  contended  that 
this  policy,  the  bankrupt  being  alive,  has  now  no  fixed 
definite  value,  other  than  its  present  cash  surrender  value  of 
thirteen  dollars  and  thirteen  cents;  that,  outside  of  that 
everything  is  contingent,  as  well  as  the  continued  payment 
of  the  premiums,  as  the  duration  of  life  insured,  and  the  con- 
,  tinned  solvency  of  the  company ;  that,  if  the  future  payment 
of  the  premiums  shall  be  made  by  the  creditor,  she  will  be 
giving  to  the  policy  all  its  value ;  that  the  future  payment  of 
the  premiums  may  be  made  by  the  bankrupt  out  of  after- 
acquired  property,  if  he  does  not  thereby  contravene  any 
provision  of  the  bankruptcy  act ;  that  it  would  not  be  equi- 
table to  require  the  creditor  to  deduct  from  her  claim  more 
than  the  present  cash  surrender  value  of  the  policy ;  that 
such  value  is  the  entire  present  value  produced  by  the  pay- 
ments of  premiums  by  the  bankrupt ;  that  the  entire  security 
which  the  bankrupt  has  furnished  to  the  creditor,  by  making 
such  payments,  is  the  present  cash  surrender  vAlue  of  the 
policy ;  that  the  contingencies  before  mentioned  make  it  im- 
possible to  consider  the  present  value  of  the  policy  as  being 
four  thousand  dollars ;  that  the  one  hundred  and  fifty-eight 
dollars  as  the  amount  of  a  paid-up  policy,  which  would  now 
be  issued  for  the  premiums  already  paid,  ought  not  to  be 
taken  as  the  present  value  of  the  four-thousand-dollar  policy, 
because  of  the  continorencies  as  to  the  duration  of  the  life 
insured,  and  as  to  the  continued  solvency  of  the  company ; 
and  that,  consequently,  the  only  certain  present  value  is  the 
thirteen  dollars  and  thirteen  cents  cash  surrender  value.  *  * 
The  creditor  must,  in  some  proper  way,  credit  on  the  debt 
the  present  value  of  the  security.     It  seems  to  me  impossible 
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to  say  that  the  present  value  of  the  policy  is  more  than  its 
€ash  surrender  value.  But  for  its  cash  surrender  value  it 
could  not  be  said  to  have  any  appreciable  value.^  It  is  true 
that  the  bankrupt  paid  the  premiums  for  two  years,  but  has 
given  no  appreciable  value  to  the  policy  other  than  its  cash 
surrender  value.  It  is  true,  that,  if  the  policy  were  now  due, 
the  creditor  could  not  hold  as  against  the  assignee,  the  sur- 
plus beyond  her  debt.  But  it  may  require  the  payment  of 
the  premiums  for  many  years  before  the  death  of  the  person 
insured  will  make  the  policy  due ;  and  those  premiums,  with 
the  accumulating  interest  on  the  debt,  may,  with  the  debt, 
amount  to  a  sum  much  larger  than  the  amount  of  the  policy. 
It  would  not  be  proper,  even  if  the  creditor  should  so  desire, 
to  compel  the  assignee  to  assume  the  payment  of  the  premi- 
ums on  the  policy  for  the  future.  In  fifty  years,  and  the 
assured  may  live  that  length  of  time,  the  premiums,  not  cal- 
culating interest  on  them,  would  amount  to  about  four  thou- 
sand dollars.  Besides,  the  estate  could  not  be  kept  unsettled, 
to  carry  this  policy ;  and  if  the  assignee  took  it  now,  it  would 
be  now  worth  to  him  to  dispose  of,  in  its  present  shape,  no 
larger  a  sum  than  its  cash  surrender  value.  That  amount  he 
is  entitled  to  have  allowed  at  once  on  the  debt,  the  balance 
of  it  being  proved.  It  is  not  proper  to  require  the  creditor 
to  prove  for  nothing,  and  look  to  the  policy  alone,  because 
the  policy  is  now  worth  only  the  thirteen  dollars  and  thir- 
teen cents."  The  court  therefore  held,  that  the  assignee  could 
not  require  the  creditor  to  elect,  either  to  surrender  the 
policy  to  him  and  take  a  dividend  on  his  claim,  or  to  retain 
the  policy  and  withdraw  her  proof  of  debt,  and  that  she  was 
only  obliged  to  deduct  from  the  amount  of  her  debt  the  sur- 
render value,  and  could  prove  for  the  balance '  against  the 
.  bankrupt's  estate.  The  creditor  subsequently  received  a 
dividend  from  the  estate,  but  kept  the  policy  alive  by  pay- 
ing the  premiums  from  her  own  property.  The  insured  died, 
and  the  creditor  claimed  the  whole  amount  of  the  policy. 


'  Parker  v.  Marquis  of  Anglesey,  20  W.  R.  162 ;  s.  c.  25  L.  T.  X.  S.  482. 
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being  considerably  in  excess  of  her  credits,  and  it  was  held/ 
that  the  court,  in  fixing  the  surrender  value  of  the  policy  at 
the  terms  stated  by  the  company,  fixed  it  as  it  then  stood— 
as  a  security  created  and  upheld  by  the  payment  of  the 
bankrupt's  money,  and  one  to  which  he  had  given  all  the 
value  it  then  had ;  and  that  the  policy,  after  the  creditor 
commenced  paying  the  premiums  on  it,  was  substantiaUy  a 
new  security,  and  when  her  debts  were  paid  from  the  proceeds 
of  the  policy  she  ceased  to  be  a  creditor* 

Where  a  wife  possessed  of  a  separate  estate  procured  a  pol- 
icy of  insurance  upon  her  life  payable  upon  her  death  to  her 
husband,  and  paid  the  premiums  out  of  her  own  estate  for  a 
year,  before  the  end  of  which  he  was  adjudicated  a  bankrupt, 
and  she  paid  out  of  her  own  estate  the  premiums  for  the  two 
following  years,  and  before  the  fourth  premium  became  due 
she  died,  it  was  held,*  that  the  husband,  as  against  the  assignee 
in  bankruptcy,  was  entitled  to  the  proceeds  of  the  policy. 
The  court  say :  "  The  counsel  for  the  assignee  claims  that  at 
the  date  of  the  bankruptcy  of  the  husband,  November  30th, 
1869,  the  husband  had  a  right  of  property  in  the  policy 
(which,  it  is  contended,  is  a  chose  in  action)  of  such  a  nature 
that  it  vested  in  the  assignee  by  virtue  of  adjudication  in 
bankruptcy.^  Under  this  section,  property  and  rights  which 
are  acquired  by  the  bankrupt  after  the  commencement  of  the 
proceedings  in  bankruptcy  do  not  vest  in  the  assignee ;  and 
to  make  good  his  claim,  the  assignee  must  show  that  the 
right  to  the  benefit  of  the  policy  was  one  which  not  only  ex- 
isted in  the  husband  at  the  time  he  was  proceeded  against 
in  bankruptcy,  but  is  one  of  such  a  nature  as  to  vest  in  the 
assignee  as  of  that  time  by  virtue  of  the  provisions  of  the 
bankrupt  act.  *  *  If  the  wife's  death  had  happened  before 
the  bankruptcy,  there  being  no  statute  protecting  the  hus- 
band's rights  under  the  policy,  the  right  to  collect  and  hold 
the  money  would,  it  may  be  admitted,  pass  to  the  assignee. 

» In  re  Newland,  2  Ids'.  Law  Jour.  860,  U.  S.  C.  C.  S.  Diet,  of  N.  Y. 
*  In  re  Owen  v.  Murrin,  8  Nat.  Bankrupt  Reg.  6  ;  s.  c.  2  Ins.  Law  Jour.  624  ;    U.  S. 
C.  C.  East.  Diflt.  of  Mo. 
»  Bankrupt  Act,  §  14. 
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But  her  death  did  not  happen  until  over  two  years  afterward^ 
during  which  time  the  wife  continued  to  pay  the  premiums. 
It  is  admitted  that  she  could  not  have  been  compelled  to 
pay  them,  either  by  the  husband  or  by  the  assignee.  Her 
payment  of  them  proceeded  purely  from  her  bounty.  It  is 
certain  to  a  practical  intent,  that  if  she  had  not  paid  the 
subsequent-  premiums,  the  first  payment,  made  before  the 
bankruptcy,  would  have  been  of  no  benefit  either  to  the 
assignee  or  to  the  husband,  for  she  did  not  die  during  the 
year.  It  is  also  certain  to  a  practical  intent  that  had  the  last 
premium  not  been  paid,  there  would  have  been  no  proceeds 
here  about  which  to  litigate.  Her  intention,  her  object  in 
making  these  payments,  in  virtue  of  which  the  policy  was 
kept  in  esse,  must  have  been  to  make  provision  for  her 
husband ;  and  what  equity,  let  me  ask,  have  creditors,  or  the 
assignee  representing  them,  to  thwart  the  purpose  which  she 
had  in  view,  and  for  which  she  paid  her  money — money  to 
which  they  had  no  claim  ?  The  assignee,  if  it  be  conceded 
that  he  could  have  done  so  for  the  benefit  of  the  estate,, 
which  I  do  not  admit  nor  decide,  took  no  steps  to  pay  the 
premiums,  but  asks  the  benefit  of  those  paid  by  the  wife. 
It  is  inconceivable  that  she  made  or  intended  to  make  the 
payments  for  the  benefit  of  the  assignee,  and  she  doubtless 
died  in  the  confident  belief  that  she  had  made  provision  for 
her  husband.  *  *  I  am  quite  confident  that  the  husband  at 
the  time  of  his  bankruptcy  had  no  such  interest  in  these 
policies  as  to  give  the  assignee  the  right  to  retain  their 
proceeds  as  against  the  manifest  intention  and  purpose  of 
the  wife.  Could  the  assignee  as  against  the  wish  of  the  wife 
have  said,  *  I  demand  the  policy,  and  intend  to  keep  up  the 
premiums  for  the  benefit  of  the  estate  V  If  it  were  necessary 
to  answer  this  question,  it  would  seem  that  he  would  have, 
no  such  right ;  and  that  she  could  properly  say :  *  This  is  a 
matter  of  my  own,  a  provision  originating  in  my  bounty, 
one  upon  which  my  husband's  creditors  have  no  claim^  and 
with  which  they  have  no  right  to  interfere.'  But  the  assignee 
took  no  such  steps ;  on  the  contrary,  he  allowed,  or  did  not 
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prevent  the  wife  from  making  the  payments  which  kept  the 
policy  alive;  and  I  rest  my  judgment  against  him  on  the 
broad  ground  that  under  the  circumstances  of  the  case, 
the  creditors,  for  whose  benefit  the  money  is  sought,  have 
not  the  shadow  of  a  shade  of  equity  to  it,  nor  to  defeat 
the  provident  and  just  provision  which  the  wife  intended  to 
secure  for  her  husband,  not  for  them.  The  policy  was  kept 
up  by  her  for  the  benefit  of  her  husband  after  her  death, 
not  for  the  benefit  of  his  creditors  before  his  bankruptcy." 

§  328.  Policy  is  Assignable. — A  policy  of  insurance  is  as- 
signable as  well  absolutely  as  by  way  of  mortgage  or  pledge 
to  secure  a  debt.^  Policies  are  choses  in  action,  governed  by 
the  same  principles  applicable  to  other  agreements  involving 
pecuniaiy  obligations,^  though  in  States  in  which  the  strict 
rules  of  the  common  law  prevail,  such  assignments  are  recog- 
nized only  in  equity,  the  assignor  being  treated  after  the  as- 
signment as  a  trustee  for  the  assignee,  and  compelled  to  al- 
low the  latter  to  use  his  name  in  an  action.*  Where  a  person, 
who  had  obtained  policies  on  his  own  life,  assigned  them  in 
in  part  as  security  for  a  debt,  the  remainder  to  be  paid  to  his 
widow,  and  the  company  were  notified  of  the  assignment,  it 
was  held  that  the  assignment  completely  transferred  the  title 
to  the  assignee  and  the  wife,  and  that  the  husband's  admin- 
istrator had  no  claim.  The  court  say :  *  "  Whether  creditors, 
who  did  not  intervene  before  the  transfer  of  title  was  perfect- 
ed, can  impeach  the  assignment  of  a  contract  which  rested 
merely  in  contingency,  and  which  was  of  such  a  character  as 
the  law  sanctions  by  its  policy  in  view  of  the  relation  of  hus- 
band and  wife  and  the  rights  of  creditors,  is  a  question  I  do 
not  think  necessary  for  me  to  pass  upon.  The  assignments 
being  valid,  so  far  as  the  intestate  and  his  representatives  are 


'  ADthracite  Ina.  Co.  v.  Sears.  MSS.  Supreme  Ct.  of  Mass. ;  Emrick  t.  Cookley,  4 
Chicago  Legal  News,  466,  Court  of  Appeals,  Md. ;  Norwood  t.  Guerdon,  MSS.  Supreme 
Court  of  ni. 

■  St.  John  V.  Am.  Mut.  L.  Ins.  Co.  2  Duer,  419 ;  s.  c.  8  Kern.  31 ;  Palmer  v.  Merrill, 
6  Gush.  282;  Ashley  v.  Ashley,  3  Simons,  149, 

»  Ashley  y.  Ashley  3  Sim.  149.  *  McCord  v.  Noyes,  3  Bradf.  139. 
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concerned,  and,  if  fraudulent  as  to  creditors,  only  invalid  to 
the  extent  of  their  claims,  they  have  their  remedy  in  equity, 
if  any  wrong  has  been  done  against  the  assignee  and  the 
cestui  que  tnist  The  latter  both  claim  adversely  as  against 
the  estate  of  the  intestate.  *  *  K  a  court  of  competent  juris- 
diction shall  adjudge  the  assignments  void  as  respects  cred- 
itors, the  case  will  present  a  new  appearance." 

So,  where  ^  a  policy  was  assigned  under  an  agreement  that 
the  proceeds  should  be  received  by  the  assignee,  and  in  case 
other  securities  held  by  him  were  insufficient  to  pay  the  debts 
of  the  assignor  to  him,  the  proceeds  were  to  be  applied  to  pay 
those  debts,  and  the  residue  was  to  be  paid  to  the  assignor's 
wife  for  her  sole  and  separate  use,  it  was  held  the  claim  of 
the  assignee  to  collect  the  whole  money  was  indisputable, 
and  that  the  wife  was  entitled  to  the  surplus,  after  paying 
the  debts,  as  against  the  administrator  of  the  assignor. 

§  329.  T^Tiat  Constitutes  an  Assignment. — ^The  question  as 
to  what  acts  constitute  an  assignment  of  a  policy  seems  not 
to  have  been  raised  in  this  country  except  in  a  single  case  in 
Massachusetts,  in  which  *  it  was  held  that  where  the  assured 
by  indorsement  on  the  policy  assigned  a  part  interest  in  the 
policy  to  a  third  party,  and  gave  notice  thereof  to  the  com- 
pany, but  retained  possession  of  the  policy,  and  subsequently 
died  insolvent,  the  assignee  acquired  no  preference  over  other 
creditors.  The  court  say :  "  The  claim  of  the  plaintiff  is,  that 
this  was  an  assignment  pro  tanto  of  the  policy,  as  collateral 
security  for  several  notes  described  in  the  report.  After  the 
decease  of  Spaulding,  and  notice  to  the  insurers,  the  plaint- 
iff demanded  of  them  the  $400,  part  of  the  loss,  which  the 
insurers  declined  paying,  on  the  ground  that  the  assignment 
was  not  in^the  form  usually  required  by  them,  arid  besides, 
that  they  did  not  think  themselves  obligated  to  pay  the 
amount  of  the  policy  in  instalments.  Subsequently  on  the 
demand  of  the  defendant  as  administrator,  the  insurers  paid 
the  fall  amount  to  him.     The  question  is,  whether  the  case 

'  Harrison  v.  McConkey,  1  Md.  Ch.  Dec.  34.  ="  Palmer  t.  Merrill,  6  Cash.  282. 
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shows  an  assignment  which  vested  any  interest  in  this  policy, 
legal  or  equitable,  in  the  plaintiff.  The  policy  was  an  exec- 
utory contract,  a  chose  in  action,  available  as  a  legal  contract 
only  to  Asa  Spaulding  and  his  personal  representatives.  Ac- 
cording to  the  modem  decisions,  courts  of  law  recognize  the 
assignment  of  a  chose  in  action,  so  far  as  to  vest  an  equitable 
interest  in  the  assignee,  and  authorize  him  to  bring  an  action 
in  the  name  of  the  assignor,  and  recover  a  judgment  for  his 
own  benefit.  But  in  order  to  constitute  such  an  assignment, 
two  things  must  concur :  first,  the  party  holding  the  chose 
in  action  must,  by  some  significant  act,  express  his  intention 
that  the  assignee  shall  have  the  debt  or  right  in  question,  and 
according  to  the  nature  and  circumstances  of  the  case,  deliver 
to  the  assignee  or  to  some  person  for  his  use,  the  security,  if 
there  be  one,  bond,  deed,  note,  or  written  agreement,  upon 
which  the  debt  or  chose  in  action  arises ;  and,  secondly,  the 
transfer  shall  be  of  the  whole  and  entire  debt  or  obliga^ 
tion  in  which  the  chose  in  action  consists,  and  as  far  as 
practicable  place  the  assignee  in  the  condition  of  the  assignor, 
so  as  to  enable  the  assignee  to  recover  the  fiill  debt  due,  and 
to  give  a  good  and  valid  discharge  to  the  party  liable. 
The  transfer  of  a  chose  in  action  bears  an  analogy,  in  some 
respect,  to  the  transfer  of  personal  property ;  there  can  be  no 
actual  manual  tradition  of  a  chose  in  action,  as  there  must 
be  of  personal  property,  to  constitute  a  lien ;  but  there  must 
be  that  which  is  similar,  a  delivery  of  the  note,  certificate, 
or  other  document  if  there  is  any,  which  constitutes  the  chose 
in  action,  to  the  assignee,  with  fiill  power  to  exercise  every 
species  of  dominion  over  it,  and  a  renunciation  of  any  power 
over  it  on  the  part  of  the  assignor.  The  intention  is,  as 
far  as  the  nature  of  the  case  will  admit,  to  substitute  the  as- 
signee in  place  of  the  assignor  as  owner.  It  appears  to  us 
that  the  order  indorsed  on  this  policy,  and  retained  by  the 
assured,  fails  of  amounting  to  an  assignment  in  both  of  these 
particulars.  We  do  not  question  that  an  assignment  may  be 
made  of  an  entire  fund,  in  the  form  of  an  order  drawn  by  the 
owner  on  the  holder  of  the  fund  or  party  indebted,  with  au- 
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thority  to  receive  the  property  or  discharge  the  debt.  But 
if  it  be  for  a  part  only  of  the  fund  or  debt,  it  is  a  draft  or 
bill  of  exchange  which  does  not  bind  the  drawee  or  transfer 
any  proprietary  or  equitable  interest  in  the  fund  until  ac- 
cepted by  the  drawee.  It  therefore  creates  no  lien  upon  the 
fund.  *  *  It  seems  to  us  quite  clear  that  the  plaintiff  ac- 
quired no  such  interest  in  this  policy  as  would  enable  him  to 
maintain  an  action  against  the  insurers.  He  seems  himself 
to  have  thought  so  too;  for  although  he  demanded  the 
amount  of  them,  which  they  refused  to  pay  for  reasons  which 
seem  to  be  conclusive,  he  yet  declined  bringing  any  suit 
against  them,  but  permitted  them  to  pay  the  money  over  to 
the  administrator.  If  the  plaintiff  had  no  such  legal  or 
equitable  interest  in  the  debt  due  on  the  policy  as  would  en  ■ 
able  him  to  maintain  an  action  or  suit  in  equity,  either  in  his 
own  name  or  in  the  name  of  the  administrator  of  the  assignor, 
for  his  own  benefit,  it  seems  difficult  to  perceive  on  what 
ground  he  had  any  equitable  lien  on  the  debt  due  by  the 
policy ;  and  if  he  had  not,  then  the  a(ftninistrator  took  it  as 
general  assets,  charged  with  no  trust  for  the  plaintiff.  It 
appears  to  us  that  a  contrary  doctrine  would  tend  to  a  great 
confusion  of  rights.  A  man  cannot  by  his  own  act  charge 
a  personal  chattel,  a  carriage  and  horses,  for  instance,  Avith  a 
lien  in  favor  of  a  particular  creditor,  and  yet  retain  the  do- 
minion and  possession  of  them  till  his  death ;  a  fortiori, 
where  he  retains  the  memorandum  or  instrument  of  transfer 
of  such  chattel  in  his  own  possession  and  under  his  own 
control,  it  seems  to  us  equq,lly  impracticable  to  charge  a 
debt  due  to  him,  by  an  order  or  memorandum  retained  in 
his  own  possession,  purporting  to  give  to  a  particular  creditor 
an  equitable  lien  by  the  assignment  of  such  chose  in  action, 
without  a  transfer  or  delivery  of  the  security  by  which  it  is 
manifested.  Such  an  assignment  would  not  constitute  the 
debtor  himself  a  trustee  to  the  creditors ;  what  trust  then 
devolves  on  the  administrator  ?  Were  the  law  otherwise,  an 
administrator,  instead  of  succeeding  to  the  property  and 
rights  of  his  intestate,  to  be  administered  and  distributed 
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equally  amongst  all  the  creditors,  might  be  obliged  to  dis- 
pose of  it  in  very  unequal  proportions,  according  to  such 
supposed  declaration  of  trust.  These  considerations  apply 
with  peculiar  force  to  a  policy  of  insurance  on  the  life  of  the 
assured  himself,  on  which  no  money  can  become  due  until 
the  death  of  the  assured,  at  which  time  all  his  rights  devolve 
on  his  personal  representative.  If,  therefore,  it  is  intended 
to  supersede  the  right  of  the  personal  representative,  it  must 
be  done  in  the  mode  required  for  a  complete  assignment  of 
the  whole  contract."  ^ 

In  Pomeroy  v.  Manhattan  life  Insurance  Co.,  *  an  assign- 
ment of  a  part  interest  in  a  life  policy  was  held  good  ia 
equity.  It  is  not  stated  whether  there  was  any  delivery  of 
the  policy  to  the  assignee,  but  the  court  do  not  seem  to  con- 
sider delivery  essential. 

In  St.  John  v.  American  Mutual  Life  Insurance  Co.,*  the 
only  proof  of  the  wife's  interest  in  the  policy,  seems  to  have 
been  derived  from  an  entry  made  in  the  books  of  the  company 
at  the  time  of  its  issue,  that  it  was  for  her  benefit,  and  the 
court  held  that  this  made  her  the  equitable  owner  of  the 
policy  as  soon  as  it  was  issued,  and  that  though  delivered  to 
the  husband,  he  held  it  merely  as  trustee  for  her.  In  a  Lou- 
isiana case,*  simultaneously  with  the  application  for  the  policy 
on  the  husband's  life,  a  transfer  to  his  wife  was  executed  by  him, 
and  the  court  say  that  the  transaction  was  "  precisely  the  same 
it  would  have  been  if  her  name  had  been  inserted  in  the 
policy  with  the  written  approbation  of  her  husband." 

§  330.  The  English  Bole  as  to  what  Constitates  an  Assign- 
ment.— ^The  question  of  what  is  necessary  to  constitute  an  as- 
signment has  been  repeatedly  raised  in  England.     It  is  there 

*  Bigelow,  in  his  Life  <fe  Accident  Insurance  Reports,  says:  "In  the  copy  of  6  Cneb., 
in  the  Social  Law  Library,  Boston,  there  is  a  slip  pasted  at  the  end  of  this  case  which 
reads  as  follows :  '  It  haviog  been  suggested  in  the  argument  that  other  facts  existed,  not 
appearing  in  the  report,  showing  that  the  assignments  had  been  delivered  to  the  respect- 
ive assignees,  at  the  time,  notice  thereof  given  to  the  company,  and  assented  to  by  them, 
expressly  or  by  implication,  a  new  trial  was  granted,  on  which  the  plaintiffs  obtained 
verdicts  and  judgments.' " 

*  40  111.  898.  »  2  Duer,  419,  430.         *  Succession  of  Richardson,  14  La.  Ann.  1. 


§880.]  ENGLISH   RULE  AS  TO  ASSIGNMENT.  545 

involved  witli  various  questions  not  applicable  in  this  country. 
Chief  among  these  is  the  provision  of  the  bankrupt  laws, 
which  conclusively  holds  to  be  the  property  of  the  debtor 
any  property  which,  with  the  consent  of  its  owner,  is  left  in 
the  debtor's  possession  or  under  his  control.  As  a  result  of 
this,  the  actual  physical  transfer  of  the  policy,  and  a  notice 
to  the  insurer  of  the  assignment  becomes  important,  if  not 
necessary,  as  against  the  claim  of  the  assignee  in  bankruptcy.^ 
Moreover,  questions  of  what  is  a  good  transfer  in  equity, 
though  not  so  in  law,  arise  from  the  adherence  to  the 
common-law  doctrine  that  a  chose  in  action  is  not  assignable 
at  law.  In  Chowne  v.  Baylis,*  where  a  letter  had  been  writ- 
ten by  the  owner  of  the  policy,  saying,  "  Please  to  take  notice 
that  I  wish  to  transfer  my  interest  in  the  policies,''  to  a  per- 
son named,  and  this  was  shown  to  the  company  and  noted 
upon  their  books,  it  was  held  that  this  constituted  a  good 
equitable  assignment,  as  against  a  subsequent  assignee  who 
had  obtained  possession  of  the  policies.  A  mere  direction 
to  the  office,  noted  on  its  books,  to  send  letters  relating  to  a 
policy  to  a  particular  firm  of  solicitors,  who  thereafter  paid 
the  premium  for  their  principal,  is  not  notice  of  an  assignment 
sufficient  to  prevent  the  policy  from  passing  to  the  assignees 
in  bankruptcy  as  property  in  the  reputed  ownership  of  the 
bankrupt.'  A  delivery  and  deposit  of  the  policy  for  the  pur- 
pose of  an  assignment,  with  notice  to  the  company,  operates 
as  such  without  any  writing,  as  against  the  assignee  in  bank- 
ruptcy.* And  a  deposit  with  a  letter  agreeing  to  assign,  but 
without  notice  to  the  company,  is  a  valid  assignment  within 
a  clause  making  the  policy  good  in  the  hands  of  a  honafide 
assignee  in  case  of  the  suicide  of  the  insured.*^  Under  a  simi- 
lar clause  making  the  policy  void  in  case  of  suicide,  unless  it 
"  shall  have  been  legally  assigned,"  it  was  held  that  this 
meant  "  validly  and  effectually  assigned,"  and  that  an  equi- 

'  Kyall  v.  Rowles,  1  Ves.  Sen.  848;    a.  o.  1  Atk.  165 ;   Dearie  y.  Hale,  8  Rass.  1,  24; 
Edwards  y.  Martin,  1  L.  R.  Eq.  Caa.  121. 

•  31  Beav.  851.         "  West  v.  Reid,  2  Hare,  249.       *  In  re  Styan,  1  Phillips  Oh.  105. 

•  Cook  V.  Black,  1  Hare,  390.     See  also  Moore  v.  Woolsey,  4  E.  <fc  B.  243 ;  s.  c.  24  L. 

J.  Q.  B.  40;  1  Jur.  K.  S.  468 ;  28  Eng.  Law  <k  Eq.  248;   arUe,  §  245. 
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table  charge  by  a  mere  deposit  of  the  policy,  without  notice 
to  the  company,  came  within  the  exception.*  So  where  it 
was  to  be  void  unless  it  should  have  been  assigned  to  a  third 
party  for  a  valuable  consideration  not  less  than  six  months 
before  the  death,  it  was  held  that  a  letter  to  a  third  party, 
written  three  years  before  the  death,  charging  the  policy  with 
a  floating  balance  due  to  him,  brought  the  poli<jy  within  the 
•exception.*  Where  a  person  insured  his  life,  and  by  deed 
subsequently  assigned  the  policy,  and  the  assignee  gave  notice 
to  the  company,  and  subsequently  paid  all  the  premiums, 
though  he  never  received  the  policy,  it  seems  to  have  been  held 
that  he  acquired  the  title  to  it,  even  against  one  who  had  in- 
nocently advanced  money  on  it  to  the  assignor  after  the  as- 
signment.' 

The  possession  of  the  policy  is  not  conclusive  proof  of  the 
right  to  receive  the  insurance  money.  The  right  to  the 
money  may  be  assigned  without  any  reference  to  the  policy.* 
But  payment  of  the  premium,  without  any  contract  with  the 
person  entitled  to  the  benefit  of  the  policy,  gives  no  title  to 
it.*^  A  deposit  of  a  policy  on  a  loan  of  money  gives  an  equi- 
table lien,®  and  may  cover  subsequent  advances,  though  the 
mere  possession,  without  further  evidence,  does  not.^  The 
question  is,  what  was  the  agreement  of  the  parties? 
•  A  voluntary  gift  must  be  complete ;  the  grantor  must  not 
liave  reserved  any  locits  pcenitenticB.  If  the  grantee  of  a  policy 
expressly  declares  himself  a  trustee  of  the  moneys  assured,  it 
is  enough.  So  is  a  direction  to  a  trustee,  or  to  the  company, 
or  a  depositary,  to  hold  for  a  particular  person  when  assented 
to  and  acted  upon.®     All  that  is  necessary  is  something  to 

'  Dufaur  y.  Professional  L.  Ass.  Co.  26  Beav.  699;  s.  c.  4  Jar.  N.  S.  841 ;  27  L.  J. 
Ch.  817. 

*  Jones  T.  Consol.  Invest  Ass.  Co.  26  Beay.  256 ;  s.  c.  6  Jur.  N.  S.  214 ;  28  L.  J.  Ch. 
>66.     See  cases  cited  ante,  §  246.  *  Neale  v.  MollDeoz,  2  C.  <fc  E.  672. 

*  Wood  V.  Phoenix  Mat.  L.  Ins.  Co.  22  La.  An.  617. 

»  Burridge  v.  Row,  I  Y.  A  C.  C.  C.  188 ;  Aylwin  v.  Witty,  SO  L,  J.  Cb.  860. 

*  Maugham  y.  Ridley,  8  L.  T.  N.  S.  809;  ex  parte  Langston,  17  Ves.  227;  «c  park 
Whitbread,  19  Yes.  209;  ex  parte  EensiDgton,  2  Y.  <b  B.  79;  Ede  t.  Enowles,  2  Y.  <b  C. 
C.  0.  172;  Wells  v.  Archer,  10  S.  <fc  B.  412. 

"*  Chapman  y.  Chapman,  13  Beay.  808. 

*  In  re  Ma^rawley^s  Trust,  6  De  G.  A  S.  1 ;  see  McFadden  y.  Jenkins,  1  Phil.  153. 
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show  an  intention  to  give  in  such  a  way  as  to  place  it*beyond 
the  power  of  the  donor.  But  the  question  of  difficulty  is  to 
decide  in  a  particular  case,  whether  the  voluntary  settlement 
has  been  properly  executed.  The  chief  point  of  dispute  has 
been,  whether  there  was  an  irrevocable  settlement  in  a  case 
where  the  policy  was  retained  by  the  grantor,  and  no  notice 
was  given  to  the  insurer.  In  Fortescue  v.  Barnett,^  the  court 
seems  to  have  held  that,  in  such  a  case,  the  settlement  was 
good,  as  against  every  one  but  the  company,  which  had  ac- 
cepted a  surrender  of  the  policy,  without  notice ;  but  in  Ward 
V.  Audland,*  it  was  held  that  a  voluntary  assignment,  with- 
out notice  to  the  company,  where  the  grantor  retained  the 
policy,  was  not  complete.  The  subsequent  case  of  Kekewich 
V.  Manning,^  seems,  however,  to  overrule  the  case  last  cited.* 
Bunyon  suggests*^  the  question  whether,  inasmuch  as  a  volun- 
tary settlement  may  be  made  valid  by  an  ex  post  facto  con- 
sideration, such  a  consideration  is  not  created  if  the  person 
alters  his  position,  as  by  the  payment  of  premiums  ?  A  vol- 
untary assignment  is  void  as  to  creditors.*  A  policy  may  be 
the  subject  of  a  donatio  mortis  causa?  A  policy  on  the  life 
of  a  debtor  passes  under  a  general  bequest,  as  that  of  "  debts 
and  debentures."  ® 

§  331.  American  Rule  less  Technical. — ^In  this  country,  it  is 
believed  that  nearly  or  quite  all  of  these  refinements,  as  well 
as  those  relating  to  notice,  are  of  comparatively  little  impor- 
tance. Subject  to  the  claims  of  creditors  to  avoid  a  transfer 
made  in  fraud  of  their  rights,  any  act  which  indicates  an  in- 
tention to  transfer  the  interest  in  the  policy,  whether  volun- 
tarily or  for  a  consideration,  will  be  held  good,  and  the  first 

■^  ■        II  ■  ■ 

'  8  M.  <b  E.  36;  see  Edmunds  y.  Jooes,  1  My.  <fc  Or.  226.    In  a  note  to  this  case  many 
decisions  are  collected. 

■  8  Beav.  201.  ■  1  De  G.  Mac.  <fc  G.  176. 

*  See,  also,  Richardson  y.  Richardson,  8  L.  R.  Eq.  Gas.  686, 698 ;  Bnnyon,  pp.  882  to  887. 

*  P.  338.    He  cites  in  fayor  of  this  view  Godsal  y.  Webb,  2  Keen,  99;  Smith  y.  Cher- 
rill,  4  L.  R.  Eq.  Cas.  890. 

*  Stokoe  y.  Cowan,  29  Beay.  687;    s.  o.  7  Jar.  N.  S.  901;  80  L.  J.  Ch.  882;  9  W.  R, 
801 ;  4  L.  T.  N.  S.  696. 

^  Amis  y.  Witt,  88  Beay.  619;   see  Witt  y.  Amis,  80  L.  J.  Q.  B.  818;  8.  o.  9  W.  R. 
691 ;  7  Jut.  N.  S.  499;  4  L.  T.  N.  S.  288. 

■  Phillips  y.  Eastwood,  Lloyd  &  G.  Cas.  temp.  Sugd.  270. 
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assignee  gets  an  absolute  title,  though  he  does  not  obtain  pos- 
session  of  the  policy  nor  give  notice  to  the  company.  Where 
an  insured  assigned  a  policy  by  a  written  instrument  to  a 
third  person  in  trust  for  his  children,  and  deposited  it  in  the 
safe  of  the  firm,  of  which  the  assignee  was  a  member,  in  an 
envelope  addressed  to  the  assignee,  with  his  name  and  resi- 
dence, with  the  words :  "  Please  send  this  to  him  after  my 
death,"  it  was  held,  that  the  assignment  having  been  made 
when  the  assignor  was  solvent,  there  was  a  sufficient  delivery 
to  the  trustee  to  make  it  valid  as  against  the  creditors  of  the 
assignor,  who  had  died  insolvent.  But  it  was  held  that  the 
creditors  could  claim  from  the  proceeds  the  premiums  paid 
after  the  assignor  became  insolvent.^ 

§  332.  Rights  of  Assignee. — Of  course  the  assignee  takes 
the  policy  subject  to  all  the  equities  which  attached  to  it  in 
the  hands  of  the  assignor.*  If  invalid  in  the  assignor's  hands 
by  reason  of  a  breach  of  condition,  or  of  a  false  representa- 
tion, it  is  equally  so  in  the  hands  of  the  assignee,  unless  there 
is  some  provision  to  the  contrary  in  the  policy,  as  in  the  case 
of  suicide.^  The  assignment  of  the  policy  carries  with  it  all 
dividends  or  other  benefits  then  accrued  or  which  may  there- 
after accrue  upon  it,  and  the  same  is  true  if  the  transfer  is  by 
gift  or  legacy,  even  though  in  the  will  it  is  referred  to  as  a 
policy  for  the  original  sum.* 

Fraud  on  the  part  of  the  assignee  in  procuring  the  assign- 
ment will  vitiate  the  transaction.  Thus,  if  the  assignee 
knows  of  the  death  or  dangerous  illness  of  the  assured,  and 
conceals  that  fact  from  the  assignor,  and  depreciates  by  his 
conversation  the  value  of  the  policy,  an  assignment  of  it  will 
be  held  void.*^     Where  the  person,  during  whose  life  an  an- 

>  EBtate  of  Trough,  8  Phila.  R.  214. 

'  Mitchell  y.  Mut.  L.  Ids.  Go.  Superior  Court  of  Baltimore,  not  reported ;  Swick  t. 
Home  L.  Ins.  Co.  2  Dillon,  160;  a.  o.  2  Ins.  Law  Jour.  416;  see  Gatajes  y.  Flather,  34 
Beay.  887 ;  Mangles  y.  Dixon,  8  H.  of  Ld.'s  Gas.  702. 

*  Dormay  y.  Borradaile,  10  Beay.  885. 

*  Roberts  y.  Edwards,  9  Jur.  ^.  S.  1219;  Parkes  y.  Bott,  9  Sim.  888;  Gonrtneyv. 
Ferrers,  1  Sim.  187;  Johnson  y.  Johnson,  16  Jnr.  714;  Gilly  y.  Burley,  22  Beay.  619  r 
a.  0.  2  Jur.  N.  S.  897. 

*  Jones  y.  Keene,  2  Mood.  <fe  Rob.  848;  see  Turner  y.  Harvey,  Jac.  169;  Brealey  v. 
CoUins,  You.  817. 
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nuity  was  payable,  was  actually  dead  at  the  time  of  a  sale  of 
the  annuity,  though  that  fact  was  unknown  to  both  vendor 
and  vendee,  it  was  held  that  the  transaction  was  void,  and 
the  purchaser  entitled  to  recover  what  he  had  paid,  as  having 
been  paid  without  a  consideration.^  So  if  the  assignment  is 
procured  by  undue  influence,  or  by  moral  duress,  as  by 
threats  of  imprisonment  of  the  husband  of  the  assured.^ 

§  333.  Notice  of  Assignment. — ^Notice  of  assignment  is  not 
necessary  in  this  country  unless  required  by  the  policy. «  In 
Mutual  Protection  Insurance  Co.  v.  Hamilton,  *  the  court  say : 
^'The  question  as  to  the  necessity  of  the  knowledge  and 
assent  of  the  underwriters  to  the  assignment  of  a  policy,  is 
very  different  with  reference  to  fire  policies,  from  life  and 
marine  policies.  The  assent  of  the  insurer  to  the  assignment, 
in  order  to  give  it  validity  as  against  the  office,  in  the  case 
of  a  fire  policy,  is .  generally  admitted ;  and  notice  of  the 
assignment  must  therefore  be  given,  or  the  assignee  will  not 
be  entitled  to  demand  the  insurance  money.  The  reason  of 
this  requirement  in  fire  policies  is  obvious.  In  such  cases, 
the  personal  character  of  the  assured  for  integrity  and  pru- 
dence is  a  most  important  consideration.  In  the  language  of 
the  books,  there  is  infused  into  the  contract  of  fire  insurance 
something  of  the  nature  of  a  choice  of  persons.  The  insurer 
might  be  quite  willing  to  underwrite  a  policy  for  one  person, 
but  not  for  another  of  different  character  and  habits.  The 
known  reputation  of  the  assured  might  be  an  ample  guaranty 
that  he  would  not  secretly  destroy  his  own  property,  with  a 
view  to  recover  the  insurance  money,  while  that  of  the 
assignee  might  furnish  no  such  assurance.  But  no  such  rea- 
son exists  in  the  case  of  an  insurance  on  the  life  of  an  indi- 
vidual, nor  in  the  case  of  a  marine  policy.  And  in  the  latter 
cases,  the  assent  of  the  insurer  to  the  assignment  of  the 
policy,  or  notice  of  such  assignment,  is  not  indispensable,  in 
order  to  entitle  the  assignee  of  the  policy  to  recover  the 
money  from  the  insurer.     We  are  of  opinion,  therefore,  that 

*  Strickland  v.  Turner,  1  Exch.  208.  •  Eadie  v.  Slimmons,  26  N.  Y.  9. 

■  Mut.  Prot.  InB.  Co.  v.  Hamilton,  6  Sneed,  269;  N.  Y.  L.  InB.  Co.  v.  Flack,  8  Md.  841. 

*  5  Sneed,  269. 
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as  between  the  instirer  and  the  assignee  of  a  life  policy,  no- 
tice of  the  assignment  is  not  required  to  complete  the  right 
of  the  latter  to  receive  the  insurance  money  from  the  former. 
Upon  this  principle,  as  it  seems  to  us,  the  right  of  the 
assignee  must  be  held  to  be  perfect  in  a  case  like  the  present, 
by  force  of  the  assignment  alone.    This  must  be  so,  if  we  are 
correct  in*  the  assumption,  that  by  the  transfer  he  becomes 
instantly  invested  with  the  legal  interest  in  the  policy,  for  if 
he  takes  nothing  more  than  a  mere  equitable  interest  under 
the  assignment,  it  will  perhaps  inevitably  follow  that  the 
debt  still  continued  subject  to  the  order  and  disposition  of 
the  assured,  so  far,  at  least,  as,  after  his  death,  a  payment  to 
his  personal  representative,  without  notice  of  the  assignment, 
would  protect  the  insurer  from  paying  the  money  a  second 
time  to  the  assignee.    That  the  assured  has  an  assignable 
interest,  and  that  a  life  policy  is  assignable,  admits  of  no 
question.    This  is  so ;  first,  upon  the  general  principle  of  law 
applicable  to  this  subject.     Secondly,  it  is  so  by  the  express 
stipulation  of  the  contract.     By  the  terms  of  this  policy,  the 
contract  is  with  'the  assured,  his  personal  representatives 
and  assigns ; '  and  the  promise,  in  fact  and  in  law,  is  to  pay 
the  money  to  the  personal  representative  or  assignee,  as  the 
case  may  be,  within  sixty  days  after  due  notice  and  proof  of 
the  death  of  the  person  assured.     *    *    We  have  seen  that 
the  assignment,  ipso  factOj  eflfects  the  latter  object,  by  divestr 
ing  the  assured  of  all  interest  in,  and  power  of  disposition 
over,  the  policy.    And  as  regards  the  underwriter,  no  such 
hazard  can  be  supposed  to  exist.     He  cannot  be  required  to 
pay  the  insurance  money  without  the  production  of  the  pol- 
icy, if  in  existence ;   or,  if  lost,  without  sufficient  proof  of 
that  fact.     Neither-  can  he  be  required  to  pay  without  suffi- 
cient proof  that  the  person  demanding  payment  occupies  the 
relation  or  character  assumed  by  him ;  and  that  he  is  by  law, 
as  the  rightful  assignee  of  the  policy,  or  personal  representa- 
tive,  entitled  to  receive  the  money.     Such  being  the  law,  the 
underwriter  is  exposed  to  no  risk,  except  such  as  may  be  the 
result  of  his  own  carelessness,  aglinst  which  the  law  entitles 
him  to  no  protection."     After  this  decision  had  been  ren- 
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dered,  it  appeared  that  at  the  foot  of  the  policy  was  the  fol- 
lowing :  "  N.  B.  If  assigned,  notice  to  be  given  the  company ; " ' 
and  after  farther  consideration  the  court  add:  "The  only 
reason  for  such  notice  would  be  to  secure  the  company 
against  the  hazard  of  loss  from  paying  the  money  to  the  per- 
sonal representative  of  the  assured,  and  being  compelled  to- 
pay  a  second  time  to  the  assignee.  What  might  have  been 
the  consequences  to  the  assignee  if  the  money  had  been  paid 
to  the  personal  representative,  or  if  it  had  been  attached  by 
the  creditors  before  the  knowledge  of  the  assignment  on  the 
part  of  the  company,  we  need  not  stop  to  consider,  as  neither 
of  these  things  occurred  in  the  present  case.  And  as  the 
company  sustained  no  possible  injury  for  want  of  such  notice, 
the  omission  cannot  be  set  up  as  a  defense  against  the  right 
of  the  assignee  to  recover  the  money." 

Where  the  policy  provided  that  it  should  be  paid  to  "  the 
legal  representatives  "  of  the  insured,  but  it  was  made  with 
the  "  assured,  his  executors,  administrators  and  assigns,"  and 
at  the  bottom  were  the  words,  "  N.  B.  If  assigned,  notice  to 
be  given  to  the  company;"  it  was  held  that  the  insured 
could,  during  his  lifetime,  assign  the  policy,  and  that  notice 
of  the  assignment,  given  after  death,  but  within  two  days 
after  the  assignment,  was  sufficiently  early.  ^  The  couii  say :: 
"Taking  into  consideration  the  whole  instrument,  our  opinion 
is  that  the  provision  to  pay  to  the  legal  representatives  was 
designed  to  apply  only  to  a  case  where  the  assured  died 
without  having  previously  assigned  the  policy,  and  not  to  be 
construed  as  in  any  sense  limiting  the  power  of  the  party 
insured  to  assign.  The  nota  bene  at  the  close  of  the  policy 
was  evidently  inserted  for  the  protection  of  the  company. 
Knowledge  of  the  assignment  could  only  be  important  to  it 
in  one  view :  to  prevent  the  possibility  of  its  being  compelled 
to  pay  both  the  assignee  and  the  legal  representatives  of  the 
insured." 

§  884.  Where  the  policy  provided  that  any  assignment 
without  the  assent  of  the  insurers  should  be  void,  and  the 

'  N.  Y.  L.  Ins.  Co.  v.  Flack,  3  Md.  341. 
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insured  made  sucli  an  assignment  to  one  who  had  no  interest 
in  his  life,  it  was  held  that  the  assignment  conveyed  no  right 
either  in  law  cfr  equity  to  the  proceeds  when  due.^  In  Lou- 
isiana it  is  held,  under  a  provision  of  its  civil  code,  that  a& 
assignment  of  a  life  policy,  without  notice  to  the  company, 
has  no  effect  as  to  creditors  of  the  assured,  where  there  is  no 
proof  of  the  acceptance  of  the  assignment  by  the  assignee, 
and  the  policy  remains  in  the  hands  of  the  assignor.' 

§  335.  It  is  held  in  England  that  a  subsequent  assignee, 
who  takes  without  notice  of  the  prior  assignment  and  first 
gives  notice  to  the  company,  has  the  prior  claim,  even  though 
the  first  assignee  gets  possession  of  the  policy ,•  unless  the 
subsequent  assignee  has  been  guUty  of  negligence  in  inquir- 
ing after  and  seeking  to  obtain  possession  of  the  policy,*  but 
it  is  believed  that  in  this  country  the  first  assignment  would 
be  held  the  valid  one.  As  to  notice,  a  statement  that  a  per- 
son is  the  holder  is  sufficient,**  so  is  a  verbal  notice,*  but  a 
casual  mention  to  a  clerk  in  paying  the  premium  is  not  suf- 
ficient ;  ^  nor  a  casual  mention  by  the  insured  to  the  secre- 
tary that  the  policy  has  been  deposited.®  Notice  to  an  agent 
authorized  to  receive  notice  is,  of  course,  good,  even  though 
he  fails  to  transmit  it  to  the  company,*  but  this  does  not  ex- 
tend to  a  case  Where  the  agent  is  himself  interested  in  the 
policy.^®  Bunyon  says  ^^  that  "  as  between  the  vendor  and 
vendee  the  contract  is  conclusive,  but  in  order  to  render  it 
altogether  indefeasible  notice  of  the  assignment  to  the  in- 
surers is  requisite,  and  it  is  in  all  cases  proper  that  the  policy 
should  be  delivered  to  the  purchaser.  *  *  Until  notice 
has  been  given,  the  vendor,  moreover,  has  it  in  his  power  to 

defeat  the  assignment  by  surrendering  the  policy,  or  any 

ii 

•  Stevens  v.  Warren,  101  Mass.  664 ;  ante,  §  80,  note. 
'  Snccession  of  Risley,  11  Rob.  La.  298. 

■  Foster  v.  Cockerell,  9  Bligh,  N.  S.  832,  876 ;  Keale  v.  Molyneaux,  2  C.  <fc  E.  672. 

•  Stocks  y.  Dobson,  17  Jur.  228,  689 ;  s.  o.  4  De  G.  M.  <t  G.  11. 

•  M  parte  Stright,  2  Dea.  A  Chit  314. 

•  North  Brit.  Ins.  Co.  v.  Hallett,  7  Jur.  N.  S.  1263;  s.  c.  9  W.  R.  880;  Gale  v.  Lewis, 
9  Q.  B.  742. 

'  Edwards  v.  Scott,  2  Scott,  N.  R.  266.        "  Edwards  v.  Martin,  1  L.  R.  Eq.  Cat  122. 

•  Gale  V.  Lewis,  9  Q.  B.  730.         "  Brown  v.  Savage,  4  Drew.  1020.  "  P.  208. 
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bonuses  which  have  accnied  thereon,  to  the  office,  and  for 
this  purpose  it  is  not  necessary  that  any  money  should 
actually  pass,  but  a  bona  fide  settlement  of  accounts  *  * 
would  be  conclusive  against  the  prior  incumbrancer  who  had 
neglected  to  give  notice."  ^  But  no  acknowledgment  of  notice 
is  necessary.*  If,  after  notice,  the  company  pays  to  another, 
it  may  be  compelled  to  pay  a  second  time.® 

§  836.    Right  to  Maintain  an  Action  on  the  Policy. — ^A 

policy  of  insurance  is  not  under  the  common  law  such  a  chose 
in  action  as,  if  assigned,  gives  to  the  assignee  a  right  to  main- 
tain an  action  upon  it  in  his  own  name.  In  most  of  our 
States  the  assignability  of  a  policy  of  insurance  is,  however, 
recognized  by  statutes,  applicable  alike  to  them  and  to  other 
choses  ip  action.*  Where  such  is  not  the  case,  the  assignee 
is  allowed  to  bring  an  action  in  the  name  of  the  assignor 
either  at  law  or  in  equity.*^  In  England  by  a  recent  statute  • 
it  is  provided  that  any  person  becoming  entitled  by  assign- 
ment or  other  derivative  title  to  a  policy,  and  possessing  at 
the  time  of  bringing  the  action  the  right  in  equity  to  receive 
and  the  right  to  give  an  effectual  discharge  to  the  insurance 
company,  may  sue  in  his  own  name  under  certain  restrictions.'^ 
Where  a  policy  of  insurance  was  made  to  one  and  pay- 
able to  him,  it  was  held,®  that  the  person  whose  life  was 
insured  could  not  maintain  an  action  to  avoid  the  policy  on 

'  stocks  y.  Dobson,  Vl  Jar.  228,  689 ;  b.  o.  4  De  G.  M.  A  6.  11. 

'  Ez  parte  South,  8  Swanst.  892 ;  Lett  y.  Morris,  4  Sim.  607. 

'  Bunyon,  p.  258.  Bunyon  says,  with  reference  to  iDqulries  made  by  intending  mort- 
gagees or  purchasers  as  to  notices  r^eived  by  the  company,  "that  it  is  the  daty  of  the 
insurers  to  answer  all  inqairies  made  bofiajide  for  this  purpose :  that  it  is  not  obligatory 
upon  them  to  yolunteer  information,  unless  from  the  terms  of  notice  or  inquiry,  they  are 
distinctly  informed  of  a  state  of  facts  in  which  a  pecuniary  loss  would  be  sustained  by 
reason  of  their  withholding  it"    See  Mangles  y.  Dixon,  8  H.^f  Ld.'s  Gas.  702. 

*  St.  John  y.  Am.  Mut.  L.  Ins.  Co.  2  Duer,  419;  s.  o.  8  Kern.  31. 

*  Pomeroy  y.  Manhattan  L.  Ins.  Co.  40  Ul.  898 ;  Palmer  y.  Merrill,  6  Gush.  262. 
'  80,  81  Vict.  c.  144 ;  s.  1.     As  to  this  Act  see  Bunyon,  xziy. 

^  Among  other  restrictions  it  is  proyided  that  no  assignee  of  a  policy  can  sue  on  a 
policy  until  he  has  giyen  notice  of  the  date  and  purport  of  the  assignment  to  the  company 
at  its  principal  place  of  business,  and  eyery  company  is  obliged  in  its  policies  to  designate 
such  place.  Eyery  company  receiying  notice  is  obliged,  on  request,  to  gi^e  an  acknowl- 
edgment of  its  receipt  The  same  statute  regulates  priority  of  claim  under  any  assign- 
ment by  the  date  of  notice.     See  Bunyon,  p.  240,  242. 

"  N.  A.  L.  Ins.  Go.  y.  Wilson,  M3S.  Supreme  Ct  of  Mass. 
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the  ground  of  fraud,  and,  even  though  the  money  paid  for 
premiums  was  his  own,  could  not  recover  it  back. 

§  337.  No  One   other  than  the  Beneficiary  Named  in  the 
Policy  can  Assign,  Devise,  or  Surrender  it. — Where  the  policy 
designates  a  person  to  whom  the  insurance  money  is  to  be 
paid,  the  person  who  procures  the  insurance  and  who  con- 
tinues to  pay  the  premiums  has  no  authority,  by  will  or  deed, 
to  change  the  designation  or  title  to  the  moneys.^    He  is  un- 
der no  obligation  to  continue  to  pay  the  premiums,  unless  he 
has  covenanted  so  to  do,  but  if  he  does  so,  the  person  origin- 
ally designated  in  the  policy  will  derive  the  benefit    The 
change  of  designation  can  only  be  made  by  the  person  orig- 
inally designated,  and  therefore  all  of  such  persons  must  con- 
cur in  the  change.     If  the  policy  is  for  the  benefit  of  a  woman 
and  her  children,  the  children  as  well  as  the  woman  must 
concur.*    In  Gould  v.  Emerson,*  it  appeared  that  the  father 
of  the  plaintiff  had  procured  a  policy  on  his  life  by  which 
the  company  agreed  to  pay  the  sum  insured  to   him,  his 
executors,  administrators  or  assigns,  "  for  the  benefit  of  his 
widow,  if  any,  and  his  then  surviving    child  or  children;' 
The  father  subsequently  made  a  will,  in  which  he  in  terms 
excluded  the  plaintiff,  his  daughter,  and  gave  to  his  wife, 
whom  he  appointed  his  executrix,  the  money  to  be  received 
on  the  policy.     She  collected  the  money  and  the  plaintiff 
brought  her  action  for  half  of  the  amount.     The  court  say : 
"  The  rights  of  the  parties  are  regulated  by  the  statute  \bw 
of  Massachusetts.     It  is  unnecessary,  therefore,  to  consider 
whether,  by  the  general  principles  of  equity  jurisprudence, 
the  policy  of  insurance  on  the  life  of  Alonzo  P.  Gould,  for 
the  benefit  of  his  wife  and  children,  would  have  constituted 
an  executed  voluntary  settlement  which  he  could  not  have 
revoked  by  a  subsequent  like  settlement  or   by  will,  and 
which  could  have  been  enforced  against  his  representatives. 
The  general  statutes  in  accordance  with  which  this  policy 

'  Succession  of  Rogler,  23  La.  Ann.  455. 

*  See  cases  under  next  sections ;  see,  also,  Fortescne  v.  Bamett/  S  My  <fe  E.  86. 

'  99  Mass.  164. 
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was  issued,  provide  that  a  *  policy  of  insurance  on  the  life 
of  any  person,  expressed  to  be  for  the  benefit  of  any  mar- 
ried woman,  whether  procured  by  herself,  her  husband,  or 
any  other  person,  shall  inure  to  her  separate  use  and  benefit 
and  that  of  her  children,  independently  of  her  husband  or 
his  creditors,  or  the  person  effecting  the  same  or  his  creditors.' 
*  *  ft  proceeds  upon  the  theory  that  the  interest  of  a 
man's  wife  and  children  in  his  life,  and  his  duty  to  make 
reasonable  provision  for  their  support,  are  not  wholly  subor- 
dinate to  the  claims  of  his  creditors ;  and  that  he  may  make 
an  irrevocable  settlement  of  a  policy  of  insurance  on  his  life 
for  the  benefit  of  his  family.  The  words  of  the  statute  are 
too  clear  to  be  misunderstood.  Even  ^  if  the  premium  is  paid 
by  any  person  with  intent  to  defraud  his  creditors,'  only  '  an 
amount  equal  to  the  premium  so  paid,  with  interest  thereon, 
shall  inure  to  the  benefit  of  his  creditors.'  The  security  is 
declared  by  the  statute  to  be  not  merely  independent  of  the 
creditors  of  the  husband  or  of  those  of  the  person  effecting 
insurance,  -but  independent  of  the  husband  or  the  assured 
himself.  The  manifest  purpose  is,  not  only  to  prevent  the 
creditors  from  reaching  the  fund  by  proceedings  in  law  or 
equity,  but  to  restrain  the  debtor  from  revoking,  in  a  mo- 
ment of  caprice  or  embarrassment,  the  trust  which  he  has 
once  created  upon  a  meritorious,  and  by  the  statute,  a  suffi- 
cient consideration.  *  *  The  policy  upon  the  life  of  Alonzo 
P.  Gould  is  expressly  made  payable,  upon  his  death,  *  for  the 
benefit  of  his  widow,  if  any,  and  his  then  surviving,  child 
or  children.'  The  rights  of  the  widow  and  the  surviving 
child  are  fixed  by  .the  policy ;  and,  as  their  proportions  are 
not  otherwise  specified,  they  must  take  equal  shares.  The 
assured  could  not  affect,  by  his  will,  the  construction  of  the 
policy  or  the  distribution  of  the  proceeds  thereof  The  con- 
tract of  the  insurance  company  having  been  made  with  the 
assured,  his  executors,  administrators,  and  assigns,  the  de- 
fendant, as  his  administrator,  might  by  law  collect  the  amount 
of  the  policy.  But  it  was  not  general  assets  in  his  hands, 
liable  to  the  payment  of  debts,  or  to  distribution  under  the 
will  of  the  deceased  or  the  law  of  his  domicil.     The  defend- 
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ant  held  it  in  trust,  to  be  paid  over  to  the  widow  and  child 
of  the  deceased  in  equal  parts.  The  plaintiff  does  not  claim 
AS  a  creditor,  legatee,  or  distributee,  but  as  cestui  qv£  trust  of 
money  in  regard  to  which  the  trustee  has  no  duty  but  im- 
mediate payment.  The  plaintiff  may,  therefore,  upon  familiar 
principles,  recover  the  amount  due  to  her,  as  money  had  and 
received  to  her  use.  The  defendant  is  entitled  to  deduct,  out 
of  the  money  collected,  his  expenses  of  collection,  which  may 
include  the  expenses  of  taking  out  administration  here,  if 
this  was  the  only  estate  of  the  deceased  in  this  common- 
wealth." As  in  such  case  the  administrator  has  a  title,  and 
can  maintain  an  action  against  the  company,  the  ceatuis  que 
trust  cannot,  but  must  settle  their  rights  otherwise.^ 

§  338.  In  Ruppert  v.  Union  Mutual  Insurance  Co.,*  a 
policy  on  the  life  of  a  testator  provided  that  it  was  "  for  the 
sole  and  separate  use  and  benefit  of  his  three  children,'' 
naming  them,  the  said  sum  to  be  paid  "to  the  said  assured, 
their  executors,  administrators,  or  assigns."  After  the  issue 
of  the  policy,  the  testator  by  will  devised  it  to  his  executors, 
in  trust  for  other  purposes,  and  they  brought  their  action 
upon  it,  but  the  court  held  that  as  the  charter  of  the  com- 
pany provided  that  policies  might  be  issued  for  the  benefit 
of  any  minor,  and  should  inure  to  his  benefit,  "independently 
of  the  one  whose  life  may  be  thus  insured,"  the  children  of 
the  insured  became  vested,  immediately  upon  the  delivery  of 
the  policy,  with  the  entire  beneficial  interest  in  the  sum 
insured,  and  that  it  was  then  beyond  the  control  of  the  testa- 
tor, and  that  the  children,  and  not  the  executors,  could 
recover  the  money.  Under  a  general  law  which  allowed  a 
married  woman  to  cause  her  husband's  life  to  be  insured  "  by 
herself,  and  in  her  own  name,"  and  a  charter  which  provided 
that  a  policy  issued  on  the  life  of  a  husband  for  the  benefit 
of  his  wife  should  be  payable  to  her  sole  use,  it  was  held  that 
such  a  policy  was  placed  beyond  the  reach  of  the  husband, 
and  that  a  surrender  by  him  was  unauthorized  and  void* 


'  BaUey  y.  N.  E.  Mut.  L.  Ins.  Co.  S  Ids.  Law  Jour.  442,  Supreme  Ct.  of  Mass. 

*  7  Robert.  156.  *  Fraternal  Mut.  L.  Ins.  Co.  v.  Applegate,  7  Ohio  SUte,  292. 
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§  339.  Where  Policy  wrongfully  Surrendered  Bights  of  Bene- 
ficiary attach  to  Snbstitated  Policy. — In  a  case  in  Connecticut,^ 
it  appeared  that  a  policy  on  the  husband's  life  had  been 
issued  to  the  wife,  payable  to  her,  or  in  case  of  her  death 
before  her  husband,  payable  to  her  children.     She   died 
before  the  husband,  and  he,  after  her  death,  surrendered  the 
policy,  and  took  out  another  for  the  same  amount,  but  for 
his  own  sole  benefit.     The  new  policy  was  dated  back  so  as 
to  bear  the  same  date  as  the  original  one,  was  for  the  same 
premium,  and  bore  the  same  number.     The  husband  paid  a 
year's  premium,  and  then  died  insolvent,  and  in  a  contest 
between  his  creditors  and  the  children,  it  was  held  that  in 
equity  the  latter  were  entitled  to  the  insurance  money.    The 
court   say :  "  It  is  not  claimed,  that  the  husband  had  any 
power  to   destroy  the  vested  interest  of- the  children  by 
surrendering  up  the  policy  to  the  company  after  the  death  of 
his  wife,  but  that,  as  he  was  under  no  obligation  to  go  on 
paying   the  premiums  in  order  to  prevent  a  forfeiture,  he 
became  liable  to  the  children  on  surrendering  it,  and  taking 
a  new  policy  for  his  own  benefit,  only  for  the  cash  value  of 
the  policy  at  the  time,  and  that  that  cash  value,  with  perhaps 
interest  upon  it,  is  all  that  is  now  equitably  due  to  the 
children  out  of  the  avails  of  the  new  policy  that  he  took  in 
his  own  name,  and  for  his  own  benefit.     It  may  be  true  that 
as  guardian  of  the  children  he  might  have  had  power  to  sell 
the  policy  to  the  company  for  the  benefit  of  the  children, 
and  hold,  himself  accountable  to  them  for  the  avails.    But 
he  did  not  assume  or  attempt  to  do  this.     His  object  rather 
was  to  deprive  the  children  of  any  benefit  they  were  entitled 
to  under  or  by  reason  of  it,  and  to  take  the  benefit  wholly  to 
himself  in  the  shape  of  a  new  policy  of  the  same  tenor  and 
date  as  the  former  one,  and  like  it  in  all  respects,  except  that 
his  own  name,  as  sole  payee,  for  whose  use  alone  the  new 
policy  appears  on  its  face  to  be  issued,  is  substituted  for  that 
of  his  wife  and  children.     It  was  an  attempt,  therefore,  to 

»  Chapin  v.  Fellowes,  86  Conn.  132. 
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renew  the  old  policy  for  his  own  benefit,  making  it  what  it 
would  have  been,  had  it,  in  fact,  been  so  issued  at  the  time 
the  policy  was  so  made   to  his  wife;  and  he,  therefore, 
instead  of  holding  the  cash  value  of  the  policy  for  the  benefit 
of  his  children,  undertook  to  destroy  their  whole  interest  in 
it,  and  take  it  to  himself.     The  cash  value  of  the  children's 
interest,  therefore,  went  into  and  became  the  consideration 
upon  which  the  new  policy  was  issued  to  himself.    They,, 
therefore,  may  well  be  held  to  have  paid  for  the  new  policy, 
and  the  premiums  thereafter  paid  upon  it  were  precisely 
what  would  have  been  paid  upon  the' policy  to  his  wife, 
had  that  been  kept  alive.     The  obvious  object  of  the  trans- 
action was,  therefore,  to  retain  the  old  policy  as  a  subsisting 
operative  instrument,  with  the  substitution  of  his  own  name 
as  payee  fot*  that  of  his  wife  and  children.     But  he  had  no 
power  to  make  any  such  substitution,  and  we  think  a  court 
of  equity  ought  to  treat  the  substituted  policy  as,  in  fact, 
belonging  to  the  children,  and  the  premiums  paid  upon  it  as 
paid  under  those  provisions  of  the  charter  and  of  the  statute 
which  authorize  a  husband  to  insure  his  own  life  for  the 
benefit  of  his  wife  and  children." 

In  Lemon  v.  Phoenix  Mutual  Life  Insurance  Co.,^  it 
appeared  that  one  Peterson,  was  insured  by  the  defendants 
in  January,  1868,  for  $3,000,  payable  to  his  estate  at  his 
death,  provided  he  died  before  reaching  the  age  of  fifty,  but 
to  himself  upon  his  arriving  at  that  age ;  afterwards,  in  the 
same  year,  Peterson  entered  into  an  engagement  of  marriage 
with  the  petitioner.  Miss  Lemon,  and  the  engagement  con- 
tinued at  the  time  of  his  death,  in  1869 ;  in  November,  1868, 
he  had  the  old  policy  canceled  and  a  new  one  issued  for  the 
same  amount,  payable,  in  case  of  the  death  of  the  insured, 
to  the  petitioner,  and  sent  the  new  one  to  the  petitioner's 
brother.  A  month  later  he  procured  the  policy  from  Mr. 
Lemon,  without  fraud  but  without  petitioner's  consent,  and 
in  January,  1869,  without  her  knowledge  surrendered  this 

>  88  Cohd.  294 ;  b.  o.  1  Ids.  Law  Jour.  520. 
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policy,  No.  2,  and  took  a  new  one,  No.  3,  in  its  place,  payable 
to  his  brother.     His  health  was  not  then  such  that  he  could 
have  passed  the  necessary  examinations,  and  he  had  before 
the  actual  surrender  gone  south  for  his  health.    The  court 
say,  "  It  is  not  claimed  that  the  mere  fact  of  making  the  pol- 
icy payable  to  Miss  Lemon,  without  more,  vested  in  her  a 
complete  title.     It  is  conceded  that  so  long  as  Mr.  Peterson 
retained  it  in  his  own  possession  he  might  control  it  as  his 
own.     On  the  other  hand  it  is  not  doubted,  but  that  if  Mr. 
Peterson  delivered  it  to  Miss  Lemon  as  a  gift  to  her,  such 
delivery  would  vest  in  her  a  complete  title.    The  difficulty 
in  the   case  is  in  determining  whether  on  the  facts  found 
the  policy  may  properly  be  regarded  as  having  been  in  legal 
effect  delivered  to  her.     *    *     1st.  The  fact  that  Mr.  Peter- 
son caused  the  policy  to  be  made  payable  to  Miss  Lemon  in- 
dicated a  settled  purpose  in  his  mind  that  she  should  have 
the  benefit  of  it,  and  his  acts  immediately  after  will  naturally 
be  construed  as  intended  to  carry  out  such  purpose.     2d. 
When,  therefore,  the  policy  is,  by  Mr.  Peterson's  order,  sent 
to  Miss  Lemon's  brother,  we  naturally  regard  it  as  sent  to 
him /or  A^,  as  depositary  for  her,  and  for  her  benefit,  rather 
than  as  depositary  for  Mr.  Peterson  himself.     3d.  It  appears 
that  the  intended  change  in  the  policy  for  her  benefit  was 
communicated  to  her  before  it  was  made,  and  that  it  was 
upon  her  suggestion  that  the  policy  was  placed  in  the  hands 
of  her  brother.     4th.   After  the  policy  was  changed,  and 
made  payable  to  Miss  Lemon,  and  sent  to  her  brother,  she 
was  informed  by  Mr.  Peterson  of  what  he  had  done.     Upon 
these  considerations,  in  view  of  all  the  facts  in  the  case,  we 
think  we  must  find  that  there  was  an  executed  gift  of  the 
policy  to  Miss  Lemon,  and  that  the  delivery  to  her  brother 
was  as  depositary  for  her.     *     * .  It  is  clear  that  the  consid- 
eration for  policy  No.  3  was  the  surrender  of  policy  No.  2. 
Mr.  Peterson's  health  was  such  that  No.  3  would  not  have 
been  issued  if  the  defendant  had  not  been  bound  by^No.  2, 
and  inasmuch  as  policy  No.  2  belonged  to  the  petitioner,  it 
was  lier  property,  that,  without  her  consent,  was  used  to  pro- 
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cure  No.  3.     She  is  therefore  equitably  entitled  to  the  benefit 
of  this  policy." 

In  a  recent  case  a  policy  was  obtained  by  a  husband  for 
the  benefit  of  his  wife,  was  indorsed  by  her  in  blank,  and  a 
loan  was  obtained  thereon  by  the  husband.  Apparently  by 
collusion  between  the  latter  and  the  agent  of  the  company, 
the  policy  was  permitted  to  lapse  by  the  non-payment  of  the 
premium,  the  creditor  being  quieted  by  the  assurances  of  the 
agent,  and  then  a  new*  policy  was  issued  to  the  wifcj  its 
terms  being  the  same  as  in  the  first  one,  and  the  portion  of 
the  premium  which  was  paid  on  the  first  being  applied  upon 
the  second.  It  was  held  ^  that  the  creditor's  lien  attached  to 
the  fund  under  the  second  policy  in  the  same  manner  that  he 
had  held  it  under  the  first. 

§  340.  Assignments  by  Harried  Women. — With  reference 
to  assignments  by  married  women  of  policies  issued  under 
statutes  for  their  sole  benefit,  it  is  held  in  New  York  that 
the  wife  cannot,  by  any  act  of  hers,  alienate  even  her  own  in- 
terest in  the  policy  during  her  husband's  lifetime.  The  court 
say :  *  "  We  think  the  intent  of  the  statute  was  to  make  these 
policies  a  security  to  the  family  of  any  married  man,  and  a 
provision  for  their  use  and  benefit,  and  that  this  intent  would 
be  defeated  if  they  were  held  to  be  assignable  by  the  wife 
like  ordinary  choses  in  action  belonging  to  her  in  her  own 
right  as  her  separate  property."  And  again,  "  By  the  com- 
mon law,  a  person  could  insure  his  own  life  for  any  sum  for 
which  he  might  choose  to  pay  the  premium,  and  which  the 
insurers  would  engage  to  insure ;  but  if  one  desired  to  in- 
sure the  life  of  another,  he  could  only  insure  the  interest 
which  he  had  in  such  other  life.  If  he  undertook  to  insure 
a  gross  sum,  and  the  contract  was  not  susceptible  of  a  con- 
struction  which  would   limit  the   recovery  to  the    actual 


*  Norwood  V.  Guerdon,  MSS.  Supreme  Court  of  III 

*  Eadie  y.  Slimmon,  26  N.  Y.  9.  It  may  be  observed  that  the  original  papers  show 
that  the  children  were  also  named  in  the  policy  in  this  case,  though  no  reference  is  made 
to  that  fact  in  the  case  as  reported.  As  to  this  case,  see  Burroughs  v.  State  Mut.  L.  Ass. 
Co.  97  Mass.  869 ;  Kerman  v.  Howard,  28  Wise.  108. 
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damages  sustained,  the  contract  would  be  void  under  the 
statutes  against  betting  and  gaming.  This  principle  the 
legislature,  by  the  act  of  1840,  relaxed  in  respect  to  insur- 
ance as  effected  by  a  married  woman,  for  any  sum  which  she 
and  the  insurance  company  might  see  fit  to  contract  for.  It 
was  provided  that  in  the  case  of  her  surviving  her  husband, 
the  amount  payable  by  the  teims  of  the  policy  should  be 
payable  to  her  for  her  own  use,  free  from  all  claims  of  the 
representatives  of  her  husband  or  of  his  creditors.  There  is 
another  feature  in  the  act  which  shows  that  it  was  an  ena- 
bling and  not  a  declaratory  provision.  By  the  general  rules 
of  law  a  policy  on  the  life  of  one  sustaining  only  a  domestic 
relationship  to  the  insured,  would  become  inoperative  by  the 
death  of  such  insured  in  the  lifetime  of  cestui  qus  vie;  or  if  it 
could  be  considered  as  existing  for  any  purpose  after  that 
event,  it  would  be  for  the  benefit  of  the  personal  representa- 
tives of  the  insured ;  but  by  this  act  the  contract  may  be 
continued  in  favor  of  the  children  of  the  insured  wife  after 
her  death.  These  features  distinguish  this  case  from  that  of 
an  ordinary  chose  in  action  belonging  to  a  married  woman 
as  her  separate  estate.  The  provision  is  special  and  peculiar, 
and  looks  to  a  provision  for  a  state  of  widowhood,  and  for 
orphan  children ;  and  it  would  be  a  violation  of  the  spirit  of 
the  provision  to  hold  that  a  wife,  insured  under  this  act,  could 
sell  or  traiffic  with  her  policy  as  though  it  were  realized  per- 
sonal property  or  an  ordinary  security  for  money."  In  an- 
other case  in  the  same  State,  where  a  married  woman  made 
a  contract  to  insure  her  husband's  life,  payable  to  her,  her 
executors,  administrators  and  assigns,  and  the  wife  died  be- 
fore her  husband,  leaving  two  children,  it  was  held  ^  in  an 
action  brought  by  the  administrator  of  the  wife  against  the 
husband's  representatives,  that  the  life  insurance  acts  did  not 
contemplate  this  description  of  property  as  a  "  chose  in  action," 
but  as  a  provision  looking  to  a  state  of  widowhood  or  orphan- 
age, and  that  the  administrator  of  the  wife  was  entitled  tore- 

"-■-■■■  —  ■  ■  ■ ■'■■■■■  -     I-  II  ■  ,■  ^^^^MM  ■  ,  ■■-■■■  ^■^^—  ■  ^ll  I  ■■■  -     ^ 

*  Secor  V.  Dalton,  not  reported,  Supreme  Court  of  N.  Y.  per  Leonard,  Referee,  late 
Judge  of  Commission  of  Appeals. 
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tjover  the  money,  charged  with  a  trust  to  pay  it  to  the  children 
of  the  wife.     In  Barry  v.  Equitable  Assurance  Society/  the 
policy  on  a  husband's  life,  was  payable  to  his  wife  in  case  she 
survived  him,  and  if  she  did  not  so  survive,  then  to  their 
-children,  and  it  was  held  that  even  if  the  act  giving  a  mar- 
ried woman  power  over  her  "  separate  property,"  could  ap- 
ply to  a  life  policy,  in  this  case  her  interest  in  the  policy 
was  not  property,  but  Qnly  a  contingent  interest,  and  was 
therefore  not  affected  by  that  act.     In  a  subsequent  case  de- 
<jided  by  the  same  judge,  it  was  claimed  that  an  assignment 
made  by  a  married  woman,  was  invalid  under  the  decision  in 
Eadie  v.  Slim m on,*  but  the  court  drew  a  distinction  saying: 
"  It  seems  to  me  therefore  evident,  that  a  policy  may  be  is- 
sued to  the  wife  upon  the  life  of  her  husband  in  two  forms; 
one  under  the  act  of  1840,  the  premiums  upon  which  the  hus- 
band may  pay,  to  the  extent  allowed  by  statute,  without 
subjecting  it  to  the  claims  of  creditors,  and  which  must  be 
made  payable  to  the  children,  in  case  of  the  death  of  the  wife 
during  the  life  of  her  husband,  and  which  is  to  be  looked 
upon  as  a  provision  made  by  the  husband  for  his  family  in 
<;ase  of  his  death,  and  which  is  therefore  unassignable,  it  be- 
ing in  the  nature  of  a  trust  and  irrevocable.     And  the  other, 
under  the  general  authority  conferred  by  the  acts  of  1848 
and  1849,  to  make  contracts  for  herself,  over  which  policy 
«he  has  complete  control,  and  which  is  not  protected  from  the 
*  claims  of  the  creditors  of  the  husband,  in  case  he  is  insolvent 
during  the  time  that  he  pays  the  premiums.     Such  a  policy 
she  can  devise  by  will,  or  assign,  or  dispose  of,  in  any  man- 
ner which  she  sees  fit.     She  may  make  such  a  policy  payable 
to  whom  she  pleases  in  case  of  her  death  before  her  husband. 
To  such  a  policy  the  reasoning  of  the  cases  of  Eadie  v.  Slim- 
inons,  and  Barry  v.  The  Equitable  Life  Insurance  Company, 
does  not  apply,  it  being  a  contract  called  into  being  under  en- 
tirely different  circumstances,  and  for  different  purposes  from 


*  N.  Y.  Supreme  Court,  per  Van  Brant,  J.,  not  reported. 

*  N.  y.  Supreme  Court,  per  Van  Brunt,  J.,  MSS. 
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those  which  attended  the  issuance  of  a  policy,  under  the  act 
of  1840."  It  is  also  held,  that  in  the  absence  of  evidence  on 
the  face  of  the  policy,  or  otherwise,  that  it  was  issued  under 
the  statute  of  1840,  it  is  presumed  to  have  been  reissued  in 
pursuance  of  her  general  power  to  contract,  and  therefore  her 
power  to  assign  it  was  not  limited.  If  the  husband  insures 
his  life  for  his  wife's  benefit,  making  the  policy  payable  to 
her  and  she  accepts  it,  there  is  a  sufficient  ratification  to  make 
a  valid  insurance  under  the  statute.^ 

§  341.  It  is  difficult  to  perceive  how,  by  any  sound  rea- 
soning, when  a  married  woman  is  allowed  by  express  statutes 
to  deal  with  her  separate  property  as  if  she  were  a  single 
woman,  as  is  the  case  in  New  York,  there  can  be  extracted 
from  a  statute  which  contains  no  such  limitation  an  exception 
of  a  life  insurance  policy  from  this  power  of  disposition. 
The  views  expressed  in  Eadie  v.  Slimmon  seem  not  to  have 
been  directly  adopted  in  any  other  State,  though  noticed  in 
several.  In  Connecticut,  the  court  say,*  "  That  such  should 
be  the  law  applicable  to  a  policy,  the  premiums  on  which 
were  paid  by  the  husband,  certainly  seems  reasonable  and 
just,  while  on  the  other  hand,  if  the  wife  paid  the  premiums 
from  her  own  separate  estate,  it  is  difficult  to  suggest  a  rea- 
son why  she  should  not  have  the  same  power  to  assign  her 
interest  in  the  policy  that  she  has  to  assign  any  other  chose 
in  action  belonging  to  her."  In  Illinois  it  has  been  held  that 
a  married  woman  could  make  a  valid  assignment  of  a  policy 
on  her  husband's  life.  In  Pomeroy  v.  Manhattan  Life  Insur- 
ance Co.,*  a  policy  had  been  issued  upon  the  life  of  a  husband 
for  the  benefit  of  his  wife,  and  the  latter  subsequently  as- 
signed to  a  third  person  a  portion  of  the  money  to  become 
due.  After  the  death  she  repudiated  this  assignment  and 
claimed  the  whole  amount,  and  the  company  interpleaded 
the  claimants.  The  court  in  deciding  the  case  say :  "  While 
this  is  not  such  an  instrument  as  can  be  assigned  at  the  com- 


'  Thompson  v.  Am.  F.  L.  &  Sav.  Ins.  Co.  46  N.  Y.  675. 

'  Conn.  Mat.  L.  Ins.  Co.  v.  Burroughs,  84  Conn.  805.  *  40  HI  S9a 
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mon  law,  or  under  our  statute,  so  as  to  pass  the  legal  title  to 
the  instrument  or  the  money,  and  while  an  assignment  of  a 
part  of  the  money  due  on  any  instrument  does  not  transfer 
the  legal  title,  it  is  such  an  equitable  assignment  as  will  be 
protected  and  enforced  in  equity.     The  assignment  of  a  por- 
tion of  the  money  specified  in  this  instrument  was  valid  in 
equity,  if  a  married  woman  has  the  power  to  assign  and 
transfer  her  sole  and  separate  property  and  choses  in  action. 
This  case  mainly  depends  upon  this  question,  as  the  fact 
that  appellant  executed  the  assignment  is  not  seriously  ques- 
tioned.   The  policy  declares  in  terms  that  it  is  assignable. 
It  provides  for  the  payment  of  the  money  to  the  assured  ot 
to  her  assigns.     So  far,  then,  from  such  an  instrument  being 
prohibited,  it  is  authorized  by  the  terms  of  the  policy.    Nor 
can  it  be  doubted  that  it  was  the  sole  and  separate  property 
of  Mrs.  Pomeroy.     And  under  the  law  she  would  have  the 
power  to  pledge  it  as  a  security  for  the  debt  of  her  husband. 
Unless  restrained  by  the  deed,  or  a  marriage   settlement, 
under  which  a  married  woman  holds  her  separate  property, 
she  may  pledge  or  dispose  of  it  in  equity  independent  of  the 
statute.     This  policy  being  the  sole  and  separate  property 
of  the  wife,  she  is  bound    in   equity  by  this  assignment/' 
The  court  further  holds  that  under  a  general  statute  of  Il- 
linois it  was  her  separate  property,  which  she  could  assign.^ 
The  same  court  has  very  recently  reaffirmed  this  doctrine  in 
a  case  where  a  policy  had  been  assigned  to  the  wife  and  she 
had  written  her  name  on  it  in  blank,  and  the  husband  had 
thereupon  used  it  as  a  security  on  which  to  raise  money.* 

§  342.  In  most  of  the  decided  cases  of  assignment  by 
married  women  the  question  presented  has  been,  not 
whether  the  wife  had  the  power  to  pass  her  own  interest, 
but  whether  she  could  in  any  way  affect  the  interest  of  the 
children.  Some  of  the  Massachusetts  cases,  moreover,  pre- 
sented the  question  as  to  who  could  maintain  the  action, 

*  In  Emerich  v.  Cookley,  4  Chicago  Leg.  News,  4fi5,  the  Court  of  Appeals  of  Mary- 
land approve  this  case  and  dissent  from  Eadie  v.  Slimmon. 

*  Norwood  V.  Guerdon,  MSi?. 
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rather  than  who  was  entitled  to  the  money.  In  Burroughs 
V.  State  Mutual  Life  Assurance  Co./  the  policy  insured  the 
husband  "  for  the  use  of  his  wife  and  his  children  alive  at  his 
decease,"  and  the  agreement  was  to  pay  "to  the  assured,  his 
executors,  administrators  and  assigns "  "  for  the  purposes 
aforesaid."  The  husband  and  wife  subsequently  assigned 
the  policy  to  a  third  party,  to  secure  money  lent  to  the  hus- 
band, and  the  assignment  was  assented  to  by  the  company. 
The  husband  survived  his  wife,  but  died  leaving  a  child. 
The  assignee,  after  the  assignment,  paid  the  premiums,  and 
after  the  death  of  the  insured  brought  his  action  against  the 
company  to  recover  the  sum  named  in  the  policy.  The  court 
held  that  he  could  maintain  the  action,  though  the  child 
might  recover  the  money  of  him.  The  court  say  that  "  the 
defendants  rely  on  the  statute  providing  that  *  any  policy  of 
insurance  made  by  any  insurance  company  on  the  life  of  any 
person,  expressed  to  be  for  the  benefit  of  a  married  woman, 
whether  the  same  be  effected  by  herself  or  by  her  husband,  or 
by  any  other  person  in  her  behalf,  shall  inure  to  her  sepa- 
rate use  and  benefit  and  that  of  her  children,  if  any,  inde- 
pendently of  her  husband  and  of  his  creditors  and  represent- 
atives, and  also  independently  of  any  other  person  effecting 
the  same  in  her  behalf,  his  creditors  and  representatives ;  and 
a  trustee  or  trustees  may  be  appointed  by  any  court  author- 
ized to  appoint  trustees,  to  hold  and  manage  the  interest  of 
any  married  woman  in  any  such  policy  or  the  proceeds  there- 
of.' The  Superior  Court  ruled  that  this  action  could  not  be 
maintained  by  the  plaintiff.  But  this  court  is  of  opinion  that 
the  ruling  was  erroneous,  and  that  the  rights  of  the  child  of 
the  assured  by  virtue  of  the  statute  cannot  be  set  up  to  defeat 
this  action.  No  trustee  has  ever  been  appointed  to  hold  and 
manage  the  interest  of  the  wife.  The  policies  are  in  terms 
payable  to  the  assured  and  his  assigns.  The  assignments  to 
the  plaintiff,  assented  to  by  the  insurers,  transferred  to  him 
the  legal  title  in  the  policies,  and  the  right  to  sue  thereon. 
If  the  assured  had  afterwards  died,  leaving  no  wife  or  child 

^  97  Mass.  359. 
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surviving,  the  assignments  would  have  entitled  the  assignee 
to  receive  the  whole  amount  of  the  policies  to  his  own  use. 
The  plaintiff,  having  the  legal  title,  may  maintain  this  action 
at  law,  and,  if  he  recovers  judgment,  will  hold  the  proceeds, 
so  far  as  they  inure  to  the  benefit  of  the  child  of  the  assured, 
in  trust  for  him.     The  equitable  rights  of  the  child  under 
the  statute,  and  the  extent  to  which  they  may  be  subject  to 
a  claim  of  the  assignee  for  reimbursement  of  the  sums  paid 
by  him  for  premiums  and  assessments,  or  otherwise,  cannot 
now  be  determined,  but  may  be  ascertained  upon  a  bill  of 
interpleader  filed  by  the  insurance  company,  or  in  a  suit  by 
the  child  against  this  plaintiff  after  he  shall  have  recovered 
judgment  in  this  action." 

§  343.  In  Knickerbocker  Life  Insurance  Company  v. 
Weitz,^  the  wife  had  effected  a  policy  on  her  husband's 
life.  Two  days  after  the  issue  of  the  policy,  the  wife,  with 
the  consent  of  the  husband,  assigned  the  policy  to  secure  a 
debt  due  from  the  husband,  the  assignment  containing  a 
clause  to  the  effect  that  "  the  restrictions "  in  the  policy 
should  remain  in  force.  The  policy  was  expressed  to  be  for 
her  benefit,  and  payable,  when  due,  to  her  and  her  executors, 
administrators,  or  assigns  ;  but  if  she  should  die  before  him, 
then,  upon  his  death  within  the  term  insured,  "  to  her  chil- 
dren by  him,  for  their  sole  use,  or  to  their  guardian,  if  under 
age."  She  did  die  before  him,  leaving  one  child ;  and  the 
husband  died  before  the  expiration  of  the  term  for  which  his 
life  was  insured.  The  court  say :  "  It  does  not  appear,  and 
is  unimportant,  whether  this  contract  was  made  in  Massa- 
chusetts or  in  New  York ;  for  the  laws  in  force  at  the  time 
in  the  two  States  did  not  materially  differ,  so  far  as  this  case 
is  concerned.  K  the  policy  is  to  be  governed  by  our  laws, 
then,  by  the  general  statutes,  being  expressed  to  be  for  the 
benefit  of  a  married  woman,  it  inured  not  merely  '  to  her  sep- 
arate use  and  benefit,'  but  *  to  that  of  her  children,  inde- 
pendently of  her  husband  or  his  creditors,  or  the  person  ef- 

'  99  Mass.  157. 
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fecting  the  same  or  his  creditors,'  As  the  wife,  in  this  case,, 
was  the  person  who  effected  the  same,  she  could  no  more  re- 
voke or  assign  away  the  rights  of  her  children  in  the  policy,, 
than  her  husband,  if  he  had  effected  the  policy,  could  have, 
varied  or  defeated  their  rights  therein,  which,  as  has  been; 
adjudged,  he  could  not  do.  By  the  statute  of  New  Yorky 
any  married  woman  may  obtain  insurance  upon  the  life  of 
her  husband,  payable,-  in  case  of  her  surviving  the  term  of 
insurance,  to  her  and  for  her  own  use,  free  from  any  claims 
of  his  representatives  or  creditors ;  and  the  policy  may  be 
made  payable,  in  case  of  her  death  meanwhile,  to  her  hus- 
band, or  to  his,  her,  or  their  children  (as  shall  be,  and  in  this; 
case  has  been,  provided  in  the  policy),  and  to  their  guardian^, 
if  they  are  under  age.  The  assignment  of  the  policy  by  the 
wife  contains  an  express  recognition  that  ^  the  restrictions  in 
said  policy  shall  remain  in  ftdl  force,  notwithstanding  this  as- 
signment.' It  is  unnecessary  to  decide  whether  the  word 
*  restrictions,'  as  here  used,  would  have  included  the  clause 
providing  for  payment  to  the  children  in  a  certain  contin- 
gency, if  that  clause  could  otherwise  have  been  defeated  by 
the  wife ;  for  we  are  of  opinion  that  her  assignment  could 
not  defeat  the  rights  secured  to  the  child,  by  the  terms  of 
the  policy,  in  the  manner  authorized  by  either  statute.  If 
the  assignment  of  the  wife  passed  anything,  it  was,  at  most^ 
her  own  interest,  which  ended  with  her  death.  She  having 
died  before  the  termination  of  the  policy,  and  her  husband 
having  also  died  within  the  term,  the  policy,  by  its  express 
provisions,  was  not  payable  to  her  representatives  or  as- 
signs, but  to  the  child  or  his  guardian ;  and  the  latter, 
therefore,  and  not  her  assignee,  is  entitled  to  receive  the 
amount." 

§  344.  In  Connecticut  Mutual  Life  Insurance  Co.  v.  Bur- 
roughs,^ it  appeared  that,  in  1850,  the  plaintiff  issued  a  policy 
of  insurance  on  the  life  of  George  Kendall,  for  the  sum  of 
five  thousand  dollars,  payable  to  his  wife,  Mary  E.  Kendall, 

»  34  Coon.  305. 
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"  her  executors,  administrators,  or  assigns,  for  her  sole  uae." 
The  policy  then  provided  as  follows :  "  And  in  case  of  the 
death  of  the  said  Mary  E.  Kendall  before  the  decease  of  the 
said  George  Kendall,  the  amount  of  said  insurance  shall  be 
payable,  after  her  death,  to  her  children  for  their  use,  or  to 
their  guardians,  if  under  age,"  &c.     In  1862,  Mary  E.  Ken- 
dall executed  a  paper,  purporting  to  be  an  absolute  assign- 
ment of  the  policy  to  Jarvis  F.  Burroughs.     She  died  on  the 
6th  day  of  October,  1864,  and  her  husband  died  on  the  10th 
day  of  the  same  month,  leaving  one  son.      The  insurance 
money  was  claimed  by  the  assignee  on  the  one  hand,  and  by 
the  son  of  the  assured  on  the  other.     "  The  claim  of  the  as- 
signee," the  court  say,  "  must  depend  upon  the  validity  of 
the  assignment ;  for  if  the  assignor,  at  the  time  of  the  assign- 
ment, had  no  assignable  interest  in  the  policy,  or  if  she  had 
an  assignable  interest  which  was  contingent  merely,  and  that 
interest  has  been  defeated  by  the  happening  of  her  death 
before  that  of  her  husband,  it  seems  quite  clear  that  the  as- 
signee has  no  valid  claim  to  the  fund  in  question."     After 
referring  to  Eadle  v.  Slimmon,^  as  decisive  of  the  case  before 
them,  if  followed,  the  court  continue :  "  But  in  one  respect 
that  case  is  distinguishable  from  this.     There  the  contingent 
interest  of  the  wife  became  absolute  by  the  death  of  the  hus- 
band during  her  life ;  here  that  interest  was  defeated  by  her 
death  during  the  lifetime  of  the  husband.     This  distinction 
renders  it   unnecessary  for  us  to  determine   the  principal 
question  involved  in  that  case.     For  if  it  be  conceded  on  the 
one  hand  that  Mrs.  Kendall  had  an  assignable  interest  in 
the  policy  in  question,  it  must  be  conceded  on  the  other 
hand  that  that  interest  was  a  contingent  one,  and  that  the 
contingency  upon  which  it  was  to  become  absolute  never  has 
happened,  and  never  can  happen.     By  a  reference  to  the 
policy,  it  will  be  seen  that  it  was  payable  to  her  only  in  case 
she  survived  her  husband ;  and  in  case  her  husband  survived 
her,  it  is  expressly  provided  that  the  policy  shall  be  payable 

*  26  N.  Y.  9. 
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to  the  children.  By  the  terms  of  the  policy,  the  mother's 
interest  ceased,  and  the  child's  interest,  which  before  was 
contingent,  became  fixed  and  certain  by  the  death  of  the 
mother  before  that  of  the  father.  Unless,  therefore,  the 
assignee  took  a  greater  interest  than  the  assignor  had  in  the 
policy,  the  rights  of  the  assignee  terminated  on  the  death  of 
the  assignor.  But  it  is  suggested  that  the  clause  in  the  pol- 
icy, making  it  payable  to  the  children,  '  is  simply  the  indica- 
tion of  her  purpose,  at  that  time,  to  give  the  sum  specified 
in  the  policy  to  them  in  case  she  deceased  before  her  hus- 
band ; '  and  again,  that  ^  it  must  be  held  to  be,  on  her  part, 
an  expressed  but  unexecuted  intention  to  give  this  sum  to 
the  children,'  which  purpose  she  could  abandon  at  pleasure, 
and  make  a  different  disposition  of  the  fund.  This  argument 
is  ingenious,  but  not  sound.  The  intention  was  not  to  give 
a  sum  of  money  to  these  children,  but  to  make  a  life  policy, 
in  a  certain  event,  payable  to  them.  The  intention  was  not 
only  expressed,  but  executed.  The  contract  was  complete, 
and  the  money,  when  due,  was  payable  to  the  children,  with- 
out any  further  act  on  her  part.  But  we  do  not  regard  the 
transaction  as  a  gift.  The  charter  of  the  company  and  the 
statute  law  required  the  policy  to  be  made  as  it  was,  in  order 
to  protect  it  from  the  claims  of  creditors  and  the  representa- 
tives of  the  husband.  The  object  of  the  legislature  was  to 
authorize  a  reasonable  provision  to  be  made  for  the  family  of 
the  husband ;  for  the  widow,  if  living,  if  not,  for  the  chil- 
dren. Mrs.  Kendall,  when  she  purchased  this  policy,  un- 
doubtedly intended  to  secure  the  benefits  of  this  statute  not 
only  for  herself,  in  case  she  survived  her  husband,  but  for 
her  children  in  case  she  did  not,  and  to  that  end  caused  the 
policy  to  be  made  payable  according  to  the  requirements  of 
the  statute.  Having  done  so,  and  the  contract  relations  be- 
tween the  company  and  the  children  having  thereby  become 
fixed,  it  was  not  in  her  power  to  defeat  the  purpose  of  the 
legislature  in  respect  to  the  children,  and  the  manifest  inten- 
tion of  the  parties  to  the  contract,  by  an  assignment  of  the 
policy  during  the  life  of  the  husband.     In  addition  to  this  it 
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may  be  observed  that  there  was  at  least  a  moral  obligation 
resting  upon  her  to  make  this  provision  for  her  children.    In 
doing  so  we  must  regard  her,  not  as  indicating  a  purpose  to 
bestow  a  gift,  but  as  discharging  a  moral,  if  not  a  l^al,  duty. 
Nor  is  there  any  force  in  the  suggestion  that  the  instrument 
is  testamentary  in  its  nature,  and  therefore  revocabla    It  is. 
not  a  will,  but  a  contract,  authorized  and  regulated  by  stat- 
ute ;  and  when  once  entered  into,  it  is  no  more  revocable 
than  a  promissory  note  would  be,  which  was  made  payable 
to  the  children  after  the  death  of  the  mother.     But  it  seems 
that  the  assignee  paid  one  premium  on  this  policy  amounting 
to  $109  74,    We  think  it  equitable  that  the  money  thus  paid 
should  be  refunded.    The  Superior  Court  is,  therefore,  ad- 
vised that  the  assignee  is  entitled  to  the  sum  paid  for  pre- 
mium, together  with  interest  thereon  from  the  date  of  pay- 
ment,  and  that  the  balance  of  the  fiind  should  be  paid  over 
to  the  guardian  of  the  son."  ^ 

§  345.  Consequences  of  the  Rule  Confining  Power  of  Assign- 
ment or  Surrender  to  the  Beneficiary. — It  will  be  perceived 
that  in  all  these  cases  the  principle  is  maintained  that  no 
pei^on,  other  than  the  persons  designated  in  the  policy,  can 
assign  or  surrender  it,  and  that  in  such  assignment  or  sur- 
render all  the  persons  must  concur,  or  the  interest  of  those 
not  concurring  is  not  affected.  Attention  has  already  been 
called  to  the  fact  that,  under  a  strict  reading  of  the  Massa- 
chusetts statute,  it  would  seem  that  children  are  necessarily, 
and  whether  named  in  the  policy  or  not,  by  force  of  the  stat- 
ute, interested  in  every  policy  issued  for  the  benefit  of  a 
married  woman.  If  this  is  so,  no  policy  can  in  that  State  be 
surrendered  or  assigned  without  the  concurrence  of  the  chil- 
dren.* Without  meaning  to  question  the  soundness  of  the 
legal  principles  upon  which  the  cases  already  referred  to 
were  decided,  it  seems  proper  to  make  one  or  two  observa- 
tions. While  the  person  who  procured  the  policy,  or  any 
number  of  the  nominees  named  in  it  cannot  surrender  or 

^^^^^^^^^m^  I  I  ■         1P<  -»■■■■■■■    ^  M      ■        ■  ■■       ■         I     ■  ^       IM-l^^^.^  »  M^^^— ^M^^I^^^M^^— ^^^^^^ 

*  See  Chapin  v.  Fellowes,  36  Conn.  132.  *  Ante,  §  25,  note  1. 
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assign  it  so  as  to  bind  the  others,  it  is  equally  clear  that  they 
are  not  bound  to  continue  to  pay  or  to  contribute  to  the  pay- 
ment of  the  premium.  They  have  it,  therefore,  practically  in 
their  power  to  forfeit  the  policy,  so  that  no  one  will  derive 
any  benefit  from  it.  Cases  have  arisen  in  which  a  husband, 
being  unable  to  continue  to  pay  the  premiums  on  a  policy 
issued  for  the  benefit  of  his  wife  and  children,  has  desired, 
with  the  concurrence  of  his  wife,  to  surrender  it  to  the  com- 
pany, and  to  receive,  in  accordance  with  its  provisions,  a 
"  full -paid  policy,"  that  is,  one  on  which  no  more  premiums 
are  to  be  paid.  Such  a  policy  is,  of  course,  for  a  much  less 
amount  than  one  on  which  annual  premiums  are  payable. 
The  company,  however,  cannot  safely  accept  the  surrender  of 
the  old  policy,  and  issue  the  new  one,  without  the  concur- 
rence of  the  children.  They  are  frequently  infants,  and  there 
is  a  doubt  whether  they,  or  any  one  for  them,^  can  legally 
concur  in  such  a  surrender,  and  yet  it  is  obviously  for  their 
benefit,  as  presenting  the  only  way  in  which  they  can  get 
anything  from  the  company.  Moreover,  nice  questions  arise 
on  the  meaning  of  the  policy.  It  is  rarely  clear  what  chil- 
dren are  meant,  whether  children  in  existence  at  the  time  of 
the  issue  of  the  policy,  or  those  in  being  at  the  death  of  the 
insured.  If  the  latter  is  the  meaning,  it  will  be  impossible 
to  make  any  such  surrender,  because  there  is  no  way  of  bind- 
ing children  bom  subsequent  to  the  assignment  or  surrender, 
unless,  indeed,  there  may  be  applied  in  some  cases  the  rules 
as  to  the  probability  of  issue,  which  the  English  courts  have 
established  in  dealing  with  life  estates.*     And  again,  a  ques- 


'  Bat  see  Chapin  y.  Fellowes,  86  Conn.  132. 

'  Bunyon  says  (page  106) :  "It  may,  however,  be  convenient  to  cite  some  cases  in 
which  the  coarts  have  presumed  that  women  have  been  past  child-bearing  at  particnlar 
ages.  In  Leng  v.  Hodges  (Jac.  685),  the  presumption  was  raised  at  69,  the  money  being 
paid  out  of  court  on  the  party's  own  recognizance  to  refund  in  the  event  of  children  being 
born.  In  Eraser  v.  Eraser  (Jac.  686,  note),  the  same  course  was  taken  when  the  age  of 
the  woman  was  55.  In  Lyddon  v.  Ellison  (19  Beav.  665),  at  66.  In  Miles  v.  Knight  (12 
Jur.  666),  at  68.  In  Brown  v.  Pringle  (4  Hare,  124),  the  presumption  was  raised  at  66. 
In  Dodd  V.  Wake  (5  De  Gex  <fe  S.  226),  at  65.  In  Brandon  v.  Woodthorpe  (10  Beav. 
463),  at  63.  On  the  other  hand,  Jn  re  Overhiirs  Trusts,  17  Jur.  342  (V.  C.  S.),  is  an 
authority  that  the  court  will  not  presume  that  a  married  woman,  aged  49,  cannot  have 
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tion  may  arise  on  the  language  of  the  policy  as  to  whether,  if 
the  mother  is  alive  at  the  death  of  the  insured,  she  is  entitled 
to  the  whole  of  the  money,  or  if  she  is  to  share  it  with  the 
children,  and  if  so,  with  what  children.     These  are  questions 
which  are  likely  to  arise  constantly,  which  have  in  practice 
given  to  the  companies  much  difficulty,  though  they  seem  not 
to  have  been  the  subject  of  any  reported  judicial  decisions, 
but  the  recent  case  of  Chapin  v.  Fellowes,^  save  in  the  motive 
of  the  surrender,  seems  applicable.     In  Greenfield  v.  Massa- 
chusetts Mutual  Life  Insurance  Co.,*  the  action  was  upon  tw6 
policies,  both  upon  the  life  of  John  Greenfield.     One  of  them 
was  for  $3,000,  "  two  thousand  dollars  of  said  sum  insured 
being  for  the  express  benefit  of  Jane,  the  wife,  and  one  thou- 
sand dollars  for  Agnes,  the  mother  of  said  assured."    The 
other  policy  was  issued  after  the  first  wife,  Jane,  named  in 
the  first  policy,  had  died,  and    the  insured  had  married  a 
second  wife,  named   Fanny.      That  policy  was  for  $3,000, 
**  one  thousand  dollars  of  said  sum  insured  being  for  the  ex- 
press benefit  of  the  mother  of  said  assured,  and  two  thousand 
dollars  for  his  wife  and  their  children."     The  insured  died, 
leaving  surviving  him  his  mother,  his  second  wife,  Fanny, 
and  his  children  by  the  first  wife.     He  left  no  children  by 
his  second  wife,  but  she  had  a  child  by  a  former  husband, 
and  there  was  also  an  illegitimate  child  of  the  insured.    It 
was  substantially  admitted  that,  as  to  the  amount  insured  by 
the  first  policy,  the  mother  was  entitled  to  one-third,  and  the 
children,  by  the  first  wife,  to  two-thirds,  they  taking  as  heirs 
of  their  mother,  the  first  wife.     As  to  the  second  policy,  it 
was  held  that  the  mother  took  one-third,  while,  of  the  re- 
maining two-thirds,  the  second  wife  took  one  of  the  thirds, 


children;  and,  by  a  great  authority,  it  is  stated  as  a  fact,  that  a  woman  aged  60  bore  a 
child.  (Co.  Lit.  40  b.)  *  *  *  There  is  scarcely  any  age  at  which  the  presumption 
arises  that  a  man  becomes  incapable  of  begetting  children.  In  Trevor  v.. Trevor  (2  My. 
<&  K.  675),  it  seems  to  have  been  thought  that  there  was  no  such  presumption  at  the  age 
of  80 ;  nor  in  Lushington  v.  Boldero  (16  Beav.  1),  at  95. 

»  36  Conn.  132. 

'  Not  reported  ;  Supreme  Court,  New  York,  reversed  by  Court  of  Appeals  on  another 
point,  47  N.  Y.  430. 
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and  the  other  third  was  divided  between  the  children  by  the 
first  wife  and  the  child  of  the  second  wife,  each  child  taking 
an  equal  sum.  It  will  be  perceived  that  there  was  no  person 
who  strictly  answered  to  the  language  of  the  second  policy, 
"  their  children,"  but  it  was  substantially  interpreted  to  mean 
the  children  of  either  of  them.^ 

§  346.  Attempts  to  Ayoid  the  Effect  of  the  Rule. — Some 
of  the  companies  have  sought  to  avoid  the  difficulties  we 
have  suggested  by  agreeing  with  the  father  or  mother  that, 
if  they  will  let  the  policy  lapse  by  non-payment  of  the  pre- 
mium, the  company  will  then,  as  a  favor,  and  not  as  a  right, 
after  the  lapse,  issue  a  paid-up  policy,  and  this  has  been  sup- 
posed to  cut  off  the  claims  of  the  children.  If  there  is  a  pro- 
vision for  such  an  arrangement  in  the  original  policy,  it  would 
doubtless  be  legal  and  effectual.  But  the  case  of  Chapin  v. 
Fellowes,  already  referred  to,*  seems  to  show  that  there  are, 
to  say  the  least,  doubts  as  to  the  legality  of  such  a  procedure. 
Indeed,  it  seems  open  to  the  objections  urged  by  Mr.  Bun- 
yon,  ^  who  says,  "  Specious  arguments  may  be  urged  in  favor 

'  The  state  of  New  York  passed  an  act  in  1878,  chapter  821,  by  which  it  was  sought 
to  remoTe  these  difficulties.  It  provides  that,  "  Any  policy  in  favor  of  a  married  woman, 
or  of  her  or  her  children,  or  assigned  in  her,  or  in  her  and  their  favor,  on  written  request 
of  said  married  woman,  duly  acknowledged  before  a  commissioner  of  deeds,  or  other 
officer  authorized  to  take  acknowledgments  of  deeds,  in  the  same  manner  as  required  by 
law  to  pass  her  dower  right  in  lands  of  her  husband,  and  on  the  written  request  of  the 
policy  holder,  may  be  surrendered  to  and  purchased  by  the  company  issuing  the  same  in 
the  same  manner  as  any  other  policy.  And  such  married  woman  may,  in  case  she  have 
no  child  or  children  born  of  her  body,  or  any  issue  of  any  child  or  children  born  of  her 
body,  dispose  of  such  policy  in  and  by  a  last  will  and  testament,  or  any  instrument  in  the 
nature  of  a  last  will  and  testament,  or  by  deed  duly  executed  and  acknowledged  before  an 
officer  authorized  to  take  acknowledgments  of  deeds,  in  the  same  manner  as  required  by 
law  to  pass  her  dower  right  in  lands  of  her  husband,  which  disposition  lawfully  made 
shall  invest  the  person  or  persons  to  whom  such  policy  shall  have  been  so  bequeathed  or 
granted  and  conveyed,  with  the  same  rights  in  respect  thereto  as  such  married  woman 
would  have  had  in  case  she  survived  the  person  on  whose  life  such  policy  was  issued,  and 
such  legatee  or  grantee  shall  have  the  same  right  to  dispose  of  such  policy  as  herein  con- 
ferred on  such  married  woman.'*  But  the  act  is  so  badly  drawn  that  it  is  extremely 
doubtful  whether  it  has  accomplished  the  result  intended.  So  far  as  it  seeks  to  authorize 
the  interest  of  children  to  be  affected  by  the  acts  of  the  mother,  it  can  clearly  not  consti- 
tutionally apply  to  policies  issued  before  its  passage.  If  the  term  "policy  holder"  is  to 
be  construed  as  referring  to  all  persons  interested  under  the  policy,  the  effect  of  the 
statute  will  be  very  limited. 

•  36  Conn.  132.  •  P.  302. 
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of  such  a  step,  but  it  is  one  which  the  company  can  rarely  be 
advised  to  take ;  the  new  policy,  if  granted  to  any  one  of  the 
parties  interested  in  the  old  one,  would  probably,  by  an 
application  of  the  doctrine  of  the  court  as  to  the  trusts  of 
renewed  leasehold  estates,  be  considered  subject  to  the  like 
claims  and  equities  as  the  former  policy,  of  which  in  fact  it 
would  be  a  revival.  ^  The  arrangement  itself  might  be  con- 
sidered as  tainted  with  legal,  if  not  with  moral,  fraud,  and 
the  company  might  be  liable  in  respect  to  any  claims  of 
which  it  had  notice ;  and  the  very  transaction  itself  might  be 
considered  notice  that  there  were  claims.  Compliance  indeed 
with  the  request  may  give  rise  to  claims  which  could  not 
otherwise  have  arisen  against  the  office,  as  when  the  policy 
was  held  by  a  first  mortgagee,  who  neglected  to  give  notice 
of  his  lien,  and  the  duplicate  policy  is  then  deposited  with  a 
second  mortgagee.  *  On  the  other  hand,  when  a  policy  has 
lapsed,  by  mistake,  or  at  least  without  agreement  or  tacit 
understanding  with  the  company,  and  both  the  legal  and 
equitable  rights  to  the  renewal  are  gone,  the  revival  of  it,  or 
the  creation  of  a  new  policy  of  the  same  value  in  favor  of 
third  parties,  as  for  instance,  in  favor  of  the  family  of  the 
assured,  as  a  matter  of  grace  or  favor  on  the  part  of  the  com- 
pany, would,  in  the  absence  of  collusion,  create  no  equity  as 
against  them,  to  bring  the  policy  into  assets,  or  to  revive  the 
lien  of  an  incumbrancer  upon  the  old  policy.  The  re-grant 
would  operate  in  favor  of  those  parties  whom  it  was  intended 
to  benefit." « 

§  347.  A  Different  Tiew  taken  in  some  States. — ^Impressed, 

"  Fitzgibbon  v.  Soanlan,  1  Dow.  261 ;  Tanner  v.  Elworthy,  4  Beav.  487.  See  Win- 
ihrop  V.  Murray,  14  Jur.  802;  Nesbitt  y.  Berridge,  10  Jar.  N.  S.  63. 

•  Le  Feuvre  ▼.  Sullivan/ 10  Moore,  P.  C.  C.  1, 

'  Morton  v.  Tewart,  2  T.  <fc  0.  C.  0.  67.  It  would  seem  that  in  the  case  of  Whitridge 
y.  Bnme,  8  Ids.  Law  Jour.  80,  some  of  the  difficulties  suggested  have  arisen.  After  an 
assignment  of  policies  had  been  made,  in  order  to  avoid  the  effect  of  the  decision  in  Eadie 
y.  summon,  26  N.  T.  9,  they  were,  by  consent  of  the  company,  allowed  to  lapse,  and  new 
ones  were  issued  to  the  assignee  directly.  The  U.  S.  Circuit  Court  for  Maryland  held 
that  an  action  could  be  maintained  on  these  policies,  without  reference  to  the  first  ones 
upon  which  an  action  was  also  pending  in  New  York.  The  case  of  Barry  v.  Mat  L.  Ins. 
Co.  8  Ins.  Law  Jour.  74,  is  the  New  York  case  referred  to. 
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doubtless,  with  the  force  of  difficulties  such  as  we  have  sug- 
gested, the  courts  of  Wisconsin  have  avoided  them  by  hold- 
ing that  the  person  procuring  the  policy  may  dispose  of  it 
without  the  consent  of  his  nominee.  Such  a  view  certainly 
avoids  many  difficulties,  but  is  hardly  consistent  with  legal 
principles.  In  Kerman  v.  Howard,*  it  was  held  that  where 
a  husband  had  effected  an  insurance  upon  his  life  for  the 
benefit  of  his  wife  or  his  legal  representatives,  had  deposited 
it  with  a  third  party  and  paid  the  premiums,  he,  having  sur- 
vived his  wife,  could  dispose  of  the  policy  by  will  in  such 
manner  as  he  saw  fit.  The  court  say :  "  On  the  part  of  the 
infant  plaintiff  it  is  contended,  that  where  a  husband  effects 
an  insurance  on  his  own  life,  for  the  benefit  of  his  wife,  and 
himself  pays  the  premiums,  since  the  insurance  is  effected  for 
the  benefit  of  a  married  woman,  the  husband,  though  he  sur- 
vives the  wife,  has  no  power  or  authority  whatever  over  the 
policy,  but  that  it  goes  to  her  children  like  her  separate  estate. 
This  position,  it  is  claimed,  is  sustained  by  section  5,  chapter 
95,  R  S.  That  section  reads  as  follows:  '  Any  policy  of  in- 
surance made  by  any  insurance  company  on  the  life  of  any 
person,  expressed  to  be  for  the  benefit  of  a  married  woman, 
whether  the  same  be  effected  by  such  married  woman,  or  by 
her  husband,  or  by  any  other  person  on  her  behalf,  shall 
inure  to  her  sole  and  separate  use  and  benefit,  and  that  of 
her  children,  if  any,  independently  of  her  husband,  and  of 
his  creditors  and  representatives,  and  also  independently  of 
any  other  person  effecting  the  same  in  her  behalf  his  cred- 
itors  and  representatives :  and  in  case  of  the  death  of  the  hus- 
band of  such  married  woman,  such  policy  and  the  benefit 
thereof  shall  not  go  to  his  executors  or  administrators,  but 
shall  belong  to  such  married  woman,  and  shall  be  for  her 
sole  use  and  benefit  and  that  of  her  children.'  The  language 
of  this  statute  is  somewhat  peculiar,  but  still  we  think  it  is 
not  difficult  of  construction.  In  the  first  place,  we  suppose 
it  enables  the  husband  to  effect  a  policy  of  insurance  on  his 

>  28  Wise.  108. 
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own  life  for  the  benefit  of  his  wife,  which,  in  case  she  sur- 
vives him,  goes  to  her,  free  from  his  creditors  and  represent- 
atives.    It  also  makes  it  lawful  for  a  married  woman  hereelf^ 
and  for  her  own  benefit,  to  effect  an  insurance  on  the  life  of 
her  husband  or  any  third  person,  which  shall  belong  to  her 
and  her  children.  *  *  This  statute  has  authorized  a  married 
woman  to  insure  for  her  benefit  the  life  of  any  person.    And, 
besides,  it  is  obvious  that  a  third  person  might  insure  his 
own  life,  or  insure  the  life  of  the  husband,  for  the  benefit  of 
the  married  woman.     In  these  cases,  and  perhaps  in  others 
embraced  within  the  statute,  the  married  woman  has  the  bene- 
fit of  the  policy  independently  of  her  husband  and  his  cred- 
itors.    But  when  the  husband  efiects  a  policy  on  his  own  life 
for  the  benefit  of  his  wife,  pays  the  premiums,  and  survives 
her,  we  do  not  think  the  statute  intended  to  deprive  him  of 
all  power  over  the  policy.     Suppose  he  wished  to  change  the 
policy  in  favor  of  some  other  person,  could  he  not  do  it  with 
the  consent  of  the  company  ?    He  might  wish  to  use  or  assign 
the  policy  as  a  means  of  credit  or  security.     He  might  not 
wish  to  continue  the  payments  by  which  the  policy  was  kept 
alive,  and  thus  abandon  the  policy  altogether.     Would  he 
not  have  the  right  to  discontinue  payment  of  the  premiums, 
and  let  the  policy  lapse  ?    It  seems  to  us  that  he  would,  or 
that  he  might  bequeath  or  assign  the  beneficial  interest  in  the 
policy  as  he  might  think  proper.     This  right,  to  dispose  of 
the  policy  he  would  have  in  the  absence  of  the  statute,  and 
we  do  not  think  the  legislature  intended  to  deprive  him  of 
it  by  that  provision."     In  the  earlier  case  of  Clark  v.  Durand,^ 
a  mother  insured  her  life  for  the  benefit  of  her  son,  the  policy 
being  made  in  the  name  of  a  third  person  as  his  guardian. 
This  guardian  loaned  the  mother  the  money  to  pay  the  first 
premium,  and  himself  paid  several  succeeding  premiums.   The 
mother  subsequently  told  the  guardian  she  could  not  keep 
the  policy  up,  and  was  about  to  abandon  it,  but  that  he,  the 
guardian,  might  have  it,  if  he  would  release  her  from  the  pay- 

"  12  Wise.  228. 
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ment  of  the  back  premiums  and  keep  the  policy  alive.    The 
guardian  took  the  policy,  and  paid  the  premiums  till  the 
mother  died,  when  he  received  its  proceeds  from  the  insur- 
ance company,  receipting  for  them  as  guardian  of  the  son. 
On  this  state  of  facts,  it  was  held,  in  an  action  brought  by 
the  son  against  the  guardian,  that  the  policy  was  validly  as- 
signed to  the  guardian  personally,  and  that  the  son  had  no 
claim  for  the  proceeds.     The  court  say,  "  This  action  was 
commenced,  and  if  maintainable  at  all,  can  only  be  maintained 
upon  the  theory  that  the  plaintiff,  as  the  cestui  qiis  trusty  or 
party  beneficially  interested,  acquired,  during  the  lifetime  of 
Mrs.  Clark,  an  actual  equitable  interest  in  the  policy  and  the 
moneys  thereby  secured  and  agreed  to  be  paid  on  her  death. 
She  effected  the  insurance  on  her  own  life.     The  policy  sprang 
from  an  agreement  to  which  she  and  the  insurance  company 
were  the  real  parties ;  and  although  the  defendant,  as  the 
guardian   of  the  plaintiff,  was  nominally  the  assured,  yet 
during  her  life,  and  until  she  transferred  it,  she  was  the  only 
person  having  any  direct  pecuniary  interest  in  it.     She  re- 
ceived, and,  until  the  transfer  and  delivery  to  the  defendant, 
held  it  in  her  possession,  and  with  her  own  funds,  or  those 
procured  by  her  from  the  defendant,  paid  the  quarterly  pre- 
miums, as  they  became  due  upon  it.    The  true  criterion  by 
which  to  determine  whether  the  plaintiff  had  auy  interest  in 
the  moneys  received  upon  the  policy,  would  seem  to  be,, 
whether,  during  her  life,  he  had  such  an  interest  in  it  as 
would  have  enabled  him  to  compel  Mrs.  Clark,  or  the  de- 
fendant, as  nominal  trastee,  to  keep  up  the  premiums,  upon 
the  prompt  payment  of  which  its  validity  and  value  de- 
pended, or  as  would  have  enabled  him  to  restrain  or  prevent 
her  and  the  defendant  from  entering  into  and  consummating 
the  bargain  which  they  did  in  relation  to  it.      It  is  very 
evident  that  he  was  no  party  to  the  policy,  or  the  agreement 
by  which  it  was  procured.     The  only  parties,  real  and  nom- 
inal, were  the  defendant,  Mrs.  Clark,  and  the  company.     He 
furnished  no  part  of  the  consideration  upon  which  the  policy 
was  issued.    If  it  was  her  intention,  at  the  time  she  procured 

87 
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it,  as  it  undoubtedly  wa8,  to  have  the  money  due  upon  it  at 
her  decease  paid  over  to  him,  or  applied  to  his  benefit,  yet 
she  was  under  no  obligation,  legal  or  equitable,  to  obtain  it, 
or  to  keep  it  up  after  it  was  obtained.     Neither  she  nor  the 
defendant  had  made  any  contract  or  agreement  with  him, 
upon  a  valuable  consideration  or  otherwise,  to  procure  or  to 
keep  up  such  insurance.     So  far  as  he  was  concerned,  it  was 
a  mere  proposed  gratuity  or  gift,  a  voluntary  thing,  which 
they  were  in  no  way  bound  to  do,  and  which  they  might 
do  or  cease  to   do,  as  best   suited  their   convenience  or 
pleasure.     He  was  a  mere  volunteer,  not  having  any  pres- 
ent beneficial  interest,  but  who,   it   was  intended  at  one 
time,  should,  on  the  happening  of  many  contingencies,  he 
so  interested  on  some  future  occasion.     He  had  no  vest^ 
right  in  the  policy  or  moneys  secured  by  it,  and  could  have 
none  until  after  the  death  of  Mrs.  Clark,  he  surviving  her; 
and  then  only  in  the  event  of  the  contract  and  the  intention 
of  the  parties  remaining  the  same,  and  of  her,  or  of  some 
.other  person  in  his  behalf,  having  kept  up  the  premiums.   K 
it  was  a  trust  in  his  behalf,  or  by  which  it  was  intended  that 
he  should  be  benefited,  it  was  executory  and  not  executed; 
and  it  is  well  settled  that  courts  will  not  interfere  to  enforce 
an  executory  trust  at  the  instance  of  a  volunteer.     It  seems 
quite  clear,  therefore,  that,  during  the  lifetime  of  Mrs.  Clark, 
the  plaintifiF  could  neither  have  compelled  the  payment  of 
the  premiums,  nor  have  prevented   her  from  passing  the 
policy  over  absolutely  to  the  defendant.     Considering  the 
policy,  as  it  was  in  fact,  an  executory  contract  bet\veen  the 
company  and  Mrs.  Clark,  and  the  defendant  consenting  to 
act  as  trustee,  no  reason  can  be  perceived  why  it  was  not, 
like  every  other  executory  agreement,  subject  to  such  dis- 
position, changes,  and  modifications  as  the  several  parties  to 
it  might  see  fit  or  consent  to  make,  and  why  Mrs.  Clark, 
having  changed  her  mind  in  regard  to  bestowing  upon  the 
plaintiff  the  benefits  expected  from  it,  or  feeling  herself  un- 
able  to  meet  the  premiums,  might  not,  with  the  assent 
of  the  company,  transfer  it  to  the  defendant,  to  be  held 
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by  him  for  his  sole  use  and  benefit,  he  agreeing  to  pay  the 
premiums."  In  a  New  Jersey  case,  a  policy  of  insurance  was 
taken  by  a  wife  on  the  life  of  her  husband,  in  favor  of,  and 
made  payable  to,  her  children.  After  the  payment  of  sev- 
eral premiums  she  assigned  this  policy  in  payment  of  a  debt 
of  her  husband,  and  thereupon  the  assignee  paid  several  suc- 
cessive premiums.  After  the  death  of  the  husband  the 
children  filed  their  bill,  claiming  the  whole  sum  insured,  but 
it  was  held  by  the  chancellor  that  they  were  entitled  only 
to  the  value  of  the  policy  at  the  time  of  its  assignment,  on 
the  ground  that  the  gift  from  the  mother  to  them  was  exe- 
cuted only  to  that  extent,  and  this  decision  was  affirmed  on 
appeal,^  the  court  saying :  "  By  taking  the  policy  in  its  form 
payable  to  the  appellants,  and  by  the  payment  of  these  pre- 
miums, the  mother  passed  definitively  to  the  appellants,  an 
interest  in  the  policy  to  the  value  of  such  payments.  To 
this  extent  the  transaction  was  finished  and  executed.  But 
beyond  this  value  nothing  could  pass  to  the  appellants  bat 
by  a  further  act  of  the  mother,  and  which  act  was  entirely 
voluntary.  She  had  not  even  agreed  to  perform  such  act. 
Whatever  premiums  she  might  have  paid  beyond  those  actu- 
ally paid,  would  have  been  entirely  gratuitous.  *  *  The 
point  is  a  nice  one,  and  it  seems  to  me  there  are  no  prece- 
dents, for  the  American  cases  cited  can  have  but  little  weight 
as  they  all  rest  in  a  great  degree  on  statutory  considerations. 
The  chancellor's  view  is  certainly  an  equitable  one ;  it  gives 
to  the  appellants  the  full  value  of  the  policy  up  to  the  time 
it  ceased  to  be  kept  alive  by  their  mother.  At  that  point 
the  mother  indicated  by  the  assignment  of  the  policy  her  in- 
tention to  make  no  more  payments  in  their  favor,  and  unless 
the  respondent  had  continued  to  keep 'the  policy  alive  it 
would  have  been  forfeited  with  respect  to  all  persons  hold- 
ing an  interest  in  it.  It  is  by  no  means  certain  that  this  as- 
signment has  not  been  an  advantage  to  the  appellants,  as 
otherwise  the  policy  might  have  fallen  in.    The  respondent 

'  Landrum  y.  Knowles,  22  N.  J.  Eq.  594. 
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kept  this  insurance  alive  for  his  own  benefit,  having  acquired 
an  interest  in  it  by  the  payment  of  a  valuable  consideration. 
As  the  intention  was  clear,  the  mere  form  in  which  the  inter- 
est  was  passed  to  the  respondent  cannot,  in  a  court  of  equity, 
affect  the  substantial  rights  of  the  parties.     The  result  in 
the  court  below  goes  upon  the  ground  that  the  mother  of 
these  appellants  gave  to  them  the  entire  interest  in  this  pol- 
icy which  she  herself  had  paid  for ;  that,  to  this  extent,  the 
the  gift  was  executed,  and,  consequently,  could  be  enforced 
in  equity,  but  that  the  acquisition  of  a  further  interest  by 
the  payment  of  subsequent  premiums  was  altogether  execu- 
tory and  voluntary,  and  that  such  interest  was  not  acquired 
by  her,  and  cannot  be  claimed  by  her  beneficiaries.    As  I 
have  said,  this  result  appears  to  meet  fully  the  equity  of  the 
case,  and  as  it  also,  in  my  judgment,  is  in  harmony  with  cor- 
rect theory,  I  shall  vote  to  affirm  the  decree  of  the  chan- 
cellor." 

§  348.  Two  cases  in  Missouri  present  another  aspect  of 
the  same  question.  In  one,^  a  policy  on  the  husband's  life 
was  issued,  payable  to  the  sole  and  separate .  use  of  his 
wife.  He  paid  the  premiums  and  subsequently  assigned  the 
policy  to  a  third  party  as  security  for  money  borrowed,  his 
wife  joining  in  the  assignment.  He  died  without  repaying 
the  loan,  and  the  money  was  claimed  both  by  the  creditor 
and  by  the  wife.  In  deciding  the  case  in  favor  of  the  as- 
signee, the  court  say :  "  With  respect  to  reversionaiy  choses  in 
action  and  other  reversionary  equitable  interests  of  the  wife 
in  personal  chattels,  the  doctrine  has  been  for  a  long  time 
well  settled,  and  in  a  manner  most  favorable  to  her  rights, 
for  no  assignment  by  the  husband,  even  with  her  consent 
and  joining  in  the  assignment,  will  exclude  her  right  of  sur- 
vivorship in  such  cases.  The  assignment  is  not,  and  cannot, 
from  the  nature  of  the  thing,  amount  to  a  reduction  into 
possession  of  such  reversionary  interests ;  and  her  consent 
during  the  coverture  to  the  assignment  is  not  an  act  obliga- 

'  Charter  Oak  L.  Ini.  Co.  y.  Brant^  47  Mo.  419 ;  8.  c.  1  loa.  Law  Jour.  S8. 
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tory  upon  her.  But  the  question  to  be  considered  is  whether 
this  case  falls  within  the  above  mentioned  rule.  If  the  pol- 
icy was  a  chose  in  action,  or  an  equitable  interest,  absolutely 
belonging  to  the  wife,  within  the  meaning  of  the  doctrine, 
there  could  be  no  doubt ;  but  the  case  is  peculiar  and  distin- 
guishable. It  is  an  interest  designed  for  her  benefit,  but  the 
consideration  immediately  moves  from  the  husband  and  is 
dependent  on  his  action.  The  statute  in  reference  to  married 
women  provides  that  it  shall  be  lawful  for  any  married  wo- 
man, by  herself,  and  in  her  name,  or  in  the  name  of  any  third 
person  with  his  assent  as  her  trustee,  to  cause  to  be  insured, 
for  her  sole  use,  the  life  of  her  husband  for  any  definite 
period,  or  for  the  term  of  his  natural  life,  and  in  case  of  her 
surviving  her  husband,  the  sum  or  net  amount  of  the  insur- 
ance becoming  due  and  payable  by  the  terms  of  the  insur- 
ance, shall  be  payable  to  her,  and  for  her  own  use,  free  from 
the  claims  of  the  representatives  of  her  husband,  or  of  any  of 
his  creditors ;  but  such  exemption  shall  not  apply  when  the 
amount  of  the  premiums  annually  paid  shall  exceed  $300. 
The  eighteenth  section  of  the  same  act  mates  it  apply  to  all 
policies,  whether  the  same  were  effected  by  the  wife  herself 
or  her  husband  for  her  benefit,  either  before  or  after  the 
pa3sage  of  the  law ;  and  provides  for  the  inurement  of  the 
money  to  the  separate  use  and  benefit  .of  the  wife  and  her 
children,  if  any,  independently  of  her  husband  and  of  his 
creditors  and  representatives.  *  *  The  statute,  therefore, 
may  be  considered  in  the  light  Qf  an  enabling  act.  It  enables 
the  husband  to  effect  a  policy  of  insurance  on  his  own  life 
for  the  benefit  of  his  wife,  which  in  case  she  survive  him, 
goes  to  her  free  from  his  creditors  and  representatives.  It 
also  makes  it  lawful  for  a  married  woman  herself,  and  for  her 
own  benefit,  to  effect  an  insurance  on  the  life  of  her  husband, 
which  shall  belong  to  her  and  her  children,  *  *  But  it 
is  expressly  provided,  that  to  secure  the  exemption  or  im- 
munity on  policies  in  favor  of  married  women,  the  amount 
of  premium  annually  paid  shall  not  exceed  three  hundred 
dollars.    The  law  did  not  intend  that  the  husband 
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withdraw  any  greater  amount  from  his  means  or  his  cr^- 
itors  to  be  expended  for  such  a  purpose.     As  the  premium 
was  greater  in  this  case  the  policy  is  withdrawn  from  the 
operation  of  the  statutes,  and  does  not  come  within  the  pro- 
vision granting  it  an  entire  and  absolute  exemption  in  flavor 
of  the  wife.     As  a  policy,  not  governed  by  the  statutes,  I 
entertain  no  doubt  about  its  transferability,  and  the  assign- 
ment having  been  voluntarily  made  by  Mrs.  Brant  and  her 
husband  for  a  favorable  consideration,  with  the  assent  of  the 
company,  I  think  it  should  be  held  valid.^^     In  the  other 
case,^  the  plaintiff  insured  his  life  for  the  benefit  of  his  wife, 
and  subsequently  the  husband  and  .wife,  with  the  assent  of 
the  company,  assigned  the  policy,  which  was  then  non-for- 
feitable,  to  secure   an  indebtedness  of  the  husband.    The 
plaintiff*  brought  an  action,  having  been  appointed  trustee 
for  his  wife  under  a  statute  which  made  such  policies  inure 
to  the  separate  benefit  of  the  wife  and  her  children  and 
authorized  the  court  to  appoint  a  trustee  to  manage  the  in- 
terest of  the  wife  in  the  policy  or  its  proceeds.    The  court 
held  that  the  language  of  the  statute,  "  that  the  policy  shall 
inure  to  the  separate  use  and  benefit  of  the  wife  and  her 
children,"  applies  simply  to  the  manner  of  the  descent  and 
distribution.     After  the  wife  has  received  and  reduced  the 
money  to  possession,  and  she  dies,  it  shall  go  to  her  children, 
and  not  to  her  husband's  representatives,  and  that  the  law 
gives  the  insurance  to  the  wife  and  allows  her  to  keep  and 
retain  it,  if  she  chooses  to  do  so,  without  molestation,  but 
that  there  are  no  terms  of  restraint  used,  nor  any  provisions 
against  voluntary  alienation  on  her  part,  or  against  an  assign- 
ment of  it  by  the  husband  and  wife  conjointly. 

§  349.  In  Rison  v.  Wilkinson  *  it  was  also  held  under  a 
statute  somewhat  different  in  its  language,  that  the  insured 
had  a  right  to  dispose  of  the  policy.  Rison  effected  an  in- 
surance upon  his  life,  in  June,  1847,  for  the  term  of  seven 


*  Baker  v.  Younnj,  47  Mo.  453;  a.  c.  1  Ins.  Law  Jour.  11. 
'  3  Sneed,  685. 
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years.  He  died  intestate,  in  February,  1854,  leaving  the 
complainants,  consisting  of  his  wife  and  children.  In  1848 
the  policy  was  assigned  to  the  defendants,  with  the  assent  of 
the  agent,  as  collateral  security  for  a  note  of  $1,097  given  for 
a  bill  of  goods  then  purchased.  Rison  having  failed,  after 
the  first  year,  to  pay  the  annual  premiums,  the  policy  would 
have  been  forfeited  and  lost  but  for  the  acts  of  the  defend- 
auts  in  discharging  them  at  the  proper  times,  down  to  the 
death.  After  the  death  of  Rison,  the  defendants  received,  as 
assignees,  $1,980  upon  the  policy,  and  claimed  to  hold  not 
only  the  amount  of  the  note,  with  interest,  together  with 
the  amount  advanced  by  them  for  premiums,  but  also  the 
balance  of  the  amount  received.  The  complainants,  on  the 
other  hand,  claimed  the  whole  amount,  without  paying  the 
note  of  $1,097,  or  the  premiums  advanced.  The  bill  was 
grounded  upon  the  provisions  of  the  act  of  1846,  which 
provided  that  "  whenever  any  married  woman  may  cause  a 
life  insurance  to  be  effected  upon  her  husband's  life,  the  said 
insurance  shall  in  no  case  be  subject  to  execution  or  attach- 
ment for  the  debts  of  said  husband,  but  the  same  shall  inure 
to  the  benefit  of  the  widow  and  heirs  of  said  husband.  And 
further,  that  any  husband  may  effect  a  life  insurance  on  his 
own  life,  and  the  same  shall  in  all  cases  inure  to  the  benefit 
of  his  widow  and  heirs,  in  the  present  rates  of  distribution, 
without  being  in  any  manner  subject  "to  the  debts  of  said 
husband,  whether  by  attachment,  execution  or  otherwise.'^ 
The  court  say :  "  It  is  contended  that  this  act  operates  as 
a  settlement  upon  the  widow  and  children  of  the  insured, 
and  cannot  be  divested  from-  their  use  and  benefit  by  any 
act  of  his,  or  his  creditors.  It  would  be  more  difficult  to 
meet  this  argument,  if  indeed  it  could  be  successfully  met 
at  aU,  if  the  policy  had  expressly  provided  that  in  the  event 
of  death,  the  sum  secured  should  be  paid  to  the  widow  and 
children.  But  this  is  an  ordinary  policy  upon  his  life,  with- 
out any  special  stipulations  of  that  or  any  other  kind.  So 
the  case  is  to  be  decided  upon  the  construction  of  the  act 
alone.    Its  phraseology  is  very  strong  and  forcible  in  favor 
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of  the  rights  of  the  widow,  in  exclusion  of  creditors.    But  it 
must  have  given  to  it  a  sensible  construction,  promotive  of 
the  intention  of  the  legislature.     Without  this  act  the  insur- 
ance money  would  go  to  the  personal  representative  of  the 
deceased,  and  constitute  assets  in  his  hands,  subject  to  tlie 
payment  of  debts.      Before   the  act,  creditors  would  have 
preference  over  the  family,  but  since,  the  latter  have  the  ex- 
clusive claim  to  the  particular  fund.      The   wisdom  and 
humanity  of  the  law  may  be  admitted,  but  surely  it  was  not 
intended  to  divest  the  insured,  while  he  lived,  of  the  right  of 
disposing  of  his  own  as  he  pleased,  so  as  to  bind  those  who 
might  come  after  him,  and  stand  in  his  shoes.    This  would 
be  the  effect  of  the  construction  contended  for  by  the  com- 
plainants.    We  think  that  nothing  more  is  intended  by  the 
act,  and  that  no  other  operation  can  be  given  to  it,  than  to 
prevent  a  fund  of  this  kind  from  passing  into  the  hands  of 
the  administrator  with  the  other  effects  of  the  insured  in 
favor  of  the  widow  and  children,  or,  in  other  words,  to  prefer 
them  to  creditors  to  that  extent.      But  it  can  only  apply 
where  the  claim  remains   undisposed  of  by  the  deceased. 
His  power  over  it  during  his  life  is  not  at  all  affected  by  the 
act,  but  continues  as  ample  and  unrestricted  as  before.     This 
method  is  often  resorted  to,  as  in  this  case,  by  men  in  slender 
circumstances,  whose  ability  to  pay  is  supposed  to  depend 
upon  their  personal  *  exertions,  and  it  cannot  be  supposed 
that  the  legislature  intended  to  deprive  poor  men  of  this 
mode  of  obtaining  credit,  and  thereby  getting  into  business, 
and  making  a  living  for  themselves  and  families.    We  do  not 
feel  constrained  so  to  construe  the  language  used  in  the  act 
before  us,  but  are  of  opinion  that  to  give  it  such  an  operation 
would  be  going  beyond  the  objects  and  intention  of  the  leg- 
islature."   They  therefore  gave  the  defendants  the  amount 
of  the  debt  and  the  premiums  paid,  and  the  remainder  to  the 
complainants. 

Where  a  person  in  1853  obtained  a  policy  upon  his  own 
life  for  the  benefit  of  his  wife '  or  her  legal  representatives, 
but  his  wife  having  died  in  1856,  the  husband  who  paid  the 


§  350.]     RIGHT  TO  RECEnrE  PREMIUMS  ERRONEOUSLY  PAID.  585 

premiums  continued  to  pay  them  until  1860,  when,  having 
married  again,  he  procured  a  memorandum  on  the  policy  that 
it  should  stand  for  the  benefit  of  his  then  wife,  and  he  there- 
after paid  the  premiums  till  his  death  in  1868,  it  was  held,^ 
that  the  policy  having  been  originally  taken  out  by  the  hus- 
band for  the  purpose  of  securing  the  support  of  the  wife 
after  his  death,  he  was  not  bound  to  continue  the  policy  for 
the  benefit  of  her  representatives,  but  had  a  right  with  the  con- 
sent of  the  company  to  change  the  beneficiary.  It  amounted 
to  a  surrender  of  the  old  policy  and  the  issue  of  a  liew  one. 

§  350.  Bight  to  Becelve  Premiums  Erroneously  Paid. — 

Whether  a  person  who  pays  premiums  erroneously,  supposing 
he  has  become  the  owner  of  the  policy,  can  be  allowed  from 
the  insurance  money  the  premiums  he  has  paid,  is  a  matter 
of  considerable  difliculty.  In  Gould  v.  Emerson,*  where  it 
was  held  an  administrator  could  recover  the  money  of  the 
company,  but  for  the  benefit  of  a  nominee,  he  was  allowed 
his  expensea  In  Knickerbocker  Life  Insurance  Co.  v.  Weitz,^ 
the  question  as  to  the  premiums  was  suggested,  but  not  de- 
cided. In  Burroughs  v.  State  Mutual  Life  Assurance  Co.,* 
it  was  held  that  the  question  could  not  be  decided  in  an  ac- 
tion by  one  party  against  the  company,  but  it  was  left  to  be 
settled  in  a  second  action.  In  Connecticut  Mutual  Life  In- 
surance Co.  V.  Burroughs,*'  the  assignee  was  allowed  the  pre- 
mium he  had  paid,  as  was  the  trustee  in  Chapin  v.  Fellowes,* 
and  the  beneficiary  named  in  the  new  policy  in  Lemon  v. 
Phoenix  Mutual  Life  Insurance  Co.^  The  latter  decisions 
seem  just,  where  th6  assignee  has  derived  and  could  derive 
no  advantage  from  such  payment,  but  it  seems  difficult  to 
defend  them  on  legal  principles.  If  it  is  held  that  the  as- 
signee took  the  interest  of  his  assignor  subject  to  be  defeated 
by  the  death  of  the  insured  leaving  children,  then  the  as- 
signee could  fairly  be  held  to  have  paid  the  premium  on  the 

'  Gambs  y.  CoveDant  Mut.  L.  Ins.  Co.  60  Mo.  44 ;  a.  o.  2  Ins.  Law  Jour.  338. 

*  99  Mass.  164.  •  99  Mass.  167. 

*  91  Mass.  869.  •  3 1  Conn.  306. 

*  36  Conn.  132.  ^  88  Conn.  294;  B.  c.  1  Ins.  Law  Junr.  620. 
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chance  that  the  interest  might  become  absolute  in  him.  If 
it  be  held  that  as  matter  of  law  no  interest  whatever  passed 
to  the  assignee,  then  he  was,  in  the  eye  of  the  law,  a  mere 
volunteer.^ 

§  351.  Receipt  to  which  Company  is  Entitled. — ^In  the  case 

of  a  lost  policy,  a  decree  of  a  court  is  a  sufficient  protection 
to  the  company  to  require  them  to  pay  under  it,*  without 
having  any  right  to  demand  any  indemnity  from  the  person 
to  whom  the  money  is  paid.*  Where  a  policy  is  assigned  to 
a  trustee,  who  either  in  terms  or  by  a  fair  construction  has  a 
power  to  give  a  receipt,  the  company  should  pay  to  him* 
Where  no  legal  interest  passes  to  the  assignee,  but  the  right 
to  sue  remains  in  the  assignor,  to  be  exercised  for  the  benefit 
of  the  assignee,  the  insurers  are  entitled  not  only  to  a  receipt, 
which  shall  be  an  equitable  discharge,  but  to  one  which  ren- 
ders them  secure  against  any  exercise  of  the  legal  right  to 
their  prejudice.*^  If  the  policy  contains,  as  it  usually  does,  a 
provision  that  the  sum  insuredVill  be  paid  on  the  produc- 
tion of  the  policy,  it  must  of  course  be  produced  or  its  loss 
accounted  for  before  payment  can  be  required.* 

§  352.  Assured  is  Entitled  to  the  Money,  though  he  has 
Authorized  the  Surrender  of  the  Policy,  unless  it  is  Actually 
Surrendered. — ^The  holder  of  a  policy  which  had  been  in  ex- 
istence over  five  years  agreed  with  the  company  to  surrender 
it  for  cancellation  on  the  return  to  him  of  his  premium  note 
then  outstanding.  He  delivered  the  policy  to  his  brother-in- 
law  for  that  purpose,  and  the  latter  sent  it  to  the  company, 
who  in  return  sent  the  notes  to  its  agent  to  be  surrendered 
Before  this  was  done  the  brother-in-law  and  an  uncle  of  the 


*  But  see  West  v.  Reld,  2  Hare,  249 ;  Aylwin  v.  Witty,  80  L.  J.  Ch.  860 ;  s.  o.  9  W. 
B.  720;  Burridge  v.  Row,  1  Y.  A  C.  588;  Schondler  v.  Wace,  1  Campb.  487. 

*  Crokatt  v.  Ford,  25  L.  J.  Ch.  562 ;  b.  o.  2  Jur.  N.  S.  486. 

*  England  y.  Lord  Tredegar,  1  L.  B.  Eq.  Gas.  8U;  a.  o.  85  Beav.  256;  85  L.  J.  Ch. 
886.     See  Bunyon,  379. 

*  Curtin  v.  Jellicoe,  13  Irish  Ch.  N.  S.  180. 

*  Bunyon,  375 ;  citing  Prudential  Ass.  Go.  ▼.  Thomas,  8  L.  R.  Gh.  Ap.  74. 

*  Mut.  Prot.  Ins.  Go.  v.  Hamilton,  5  Sneed,  269 ;  Bunyon,  878. 
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insured  concluded  to  procure  the  policy  to  be  reissued  for 
their  benefit.  They  therefore,  without  the  knowledge  of  the 
insured,  induced  the  agent  to  send  the  notes  back  to  the  com- 
pany, with  a  statement  that  the  insured  desired  to  renew  the 
policy,  and  as  his  brother-in-law  and  uncle  were  to  help  him, 
he  desired  the  renewed  policy  to  be  in  their  names.  The 
company  thereupon  issued  a  new  policy  with  the  same  num- 
ber as  the  original  one,  and  like  that  in  every  respect,  except 
in  the  name  of  the  beneficiary.  The  notes  of  the  insured 
were  paid  in  part  by  dividends  and  in  part  by  the  bene- 
ficiaries. On  the  death  of  the  insured  the  amount  of  the 
policy  was  paid  to  the  brother-in-law,  who  had  purchased 
the  interest  of  the  uncle.  The  wife  of  the  insured,  as  his  ad- 
ministratrix, brought  her  action  to  recover  of  the  brother-in- 
law  the  amount,  and  was  held  entitled  thereto.  The  court 
say :  ^  "  The  liberality  of  the  company  in  thus  apparently 
allowing  a  third  party  to  insure  on  such  exceptionally  favor- 
able terms  is  explained  by  the  letter  of  Mr.  Phelps,  by  which 
the  company  was  induced  to  make  the  renewal  or  reissue. 
By  this  letter  it  was  represented  to  the  company  that  the 
renewal  was  requested  by  O.  H.  Dutton,  the  party  equitably 
entitled  to  these  benefits,  and  that  the  defendant  and  George 
D.  Dutton  were  acting  only  in  the  capacity  of  his  friends. 
Justice  to  the  defendant  requires  that  it  should  be  clearly 
stated  that  there  is  nothing  in  the  case  which  would  warrant 
even  an  intimation  that  he  had  actual  knowledge  of  the  con- 
tents of  this  letter.  K  he  had  had  such  knowledge,  and  sub- 
sequently accepted  the  reissued  policy,  the  case  would  have 
been  too  clear  for  discussion,  and  it  cannot  be  presumed  that 
he  would  have  laid  claim  to  the  proceeds  of  the  policy.*  But 
the  legal  rights  and  liabilities  of  parties  are  often  affected  by 
the  acts  and  representations  of  others  of  which  they  had  no 
knowledge,  where  they  have  received  the  benefit  of  contracts 
induced  by  such  acts  or  representations.  In  this  case,  it  was 
the  representations  of  Phelps  that  the  renewal  of  the  policy 

*  Dutton  V,  WiUner,  62  N.  Y.  312.  •  Morton  v.  Tewart,  2  Y.  <k  Col.  Ch.  67. 
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was  requested  in  behalf  of  O.  H.  Button,  which  brought  the 
renewal.     It  is  not  to  be  presumed  that  the  company  would 
have  granted  it  had  they  not  been  led  to  suppose  that  0.  H. 
Button  desired  to  retract  his  proposition  to  cancel  the  insur- 
ance.    When  O.  H.  Button's  notes,  which  had  been  sent  to 
Mr.  Phelps  for  the  purpose  of  consummating  the  cancellation 
of  the  insurance,  were  returned  to  the  company,  it  must  have 
supposed  that  this  was  done  with  the  consent  of  O.  H.  But- 
ton, and  not  that  other  parties  were  using  these  notes  for 
their  own  benefit  without   his   authority.      The    letter  of 
Phelps  was  written  in  consequence  of  the  application  of  G. 
B.  Button  to  him  to  procure  a  policy.     G.  B.  Button  made 
the  application  on  behalf  of  himself  and   the  defendant 
Phelps  was,  therefore,  the  agent  of  G.  B.  Button  and  the 
defendant  to  procure  the  policy  from  the  company.     He  had 
no  power  to  issue  it  himself.     When  it  came  they  accepted 
it,  and  saw  from  its  contents  that  it  was  a  renewal  or  reissue 
of  the  old  policy,  and  by  accepting  it  they  must  be  deemed 
to  have  adopted  the  instrumentalities  by  which  it  was  ob- 
tained to  the  extent,  at  least,  to  which   their  right  to  the 
policy  might  be  affected  by  the  means  employed  by  their 
agent  to  obtain  it,  even  though  innocent  of  any  complicity  in 
those  means.     The  application  of  this  principle  leads  to  the 
result  that  the  defendant  can  have  no  greater  claim  to  the 
proceeds  of  the  policy  than  he  could  have  if  he  had,  whUe 
acting  as  the  agent  of  O.  H.  Button  to  procure  the  cancellar 
tion  of  the  contract,  obtained  a  renewal  of  it  payable  to  him- 
self upon  the  representations  that  he  was  acting  as  the  friend 
of  O.  H.  Button  and  at  his  request,  and  had  used  for  that 
purpose  the  notes  of  O.  H.  Button,  which  he  knew  his  prin- 
cipal desired  cancelled. 

"  But,  aside  from  the  considerations  growing  out  of  the 
letter  of  Phelps,  and  treating  the  case  as  if  the  application 
for  a  reissue  had  been  made  by  the  defendant  directly  to  the 
company  without  any  representation  that  he  was  acting  on 
behalf  of  O.  H,  Button  in  obtaining  the  renewal,  then  the 
question  arises  whether  the  defendant  can,  under  the  general 
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rules  of  law  governing  the  relations  between  principal  and 
agent,  retain  the  benefit  of  this  transaction.  *  *  It  matters  not 
how  fair  the  conduct  of  the  agent  may  have  been  in  the  par- 
ticular case,  nor  that  the  principal  would  have  been  no  better 
off  if  the  agent  had  strictly  executed  his  power,  nor  that  the 
principal  was  not  in  fact  injured  by  the  intervention  of  the 
agent  for  his  own  benefit.  If  the  agent  deals  with  the  sub- 
ject-matter of  his  agency,  or  by  departing  from  the  instruc- 
tions of  his  principal,  obtains  a  better  residt  than  could  have 
been  obtained  by  following  them,  the  principal  can  claim 
the  advantages  thus  obtained,  even  though  the  agent  may 
have  contributed  his  own  funds  or  responsibility  in  pro- 
ducing the  result.  The  rule  which  places  it  beyond  the 
power  of  the  agent  to  profit  by  such  transactions  is  founded 
upon  considerations  of  policy,  and  is  intended  not  merely  to 
afford  a  remedy  for  discovered  frauds,  but  to  reach  those 
which  may  be  concealed,  and  also  to  prevent  them,  by  re- 
moving from  agents  and  trustees  all  inducement  to  attempt 
dealing  for  their  own  benefit  in  matters  which  they  have  un- 
dertaken for  others,  or  to  which  their  agency  or  trust  relates. 
All  profits  and  every  advantage  beyond  lawful  compensa- 
tion, made  by  an  agent,  in  the  business,  or  by  dealing  or 
speculating  with  the  effects  of  his  principal,  though  in  viola- 
tion of  his  duty  as  agent,  and  though  the  loss,  if  one  had 
occurred,  would  have  fallen  on  the  agent,  are  for  the  benefit 
of  the  principal.  The  defendant  in  this  case  admits  in  his 
answer  "  that  O.  H.  Dutton  requested  the  defendant,  as  his 
agent,  to  surrender  the  policy  of  insurance  for  cancellation, 
and  entrusted  him  with  the  same  for  that  purpose,"  and  the 
same  fact  is  found  by  the  court.  *  *  In  substance  the 
defendant,  instead  of  cancelling  the  policy,  renewed  it 
without  the  knowledge  of  his  principal,  and  had  it  made 
payable  to  himself  and  G.  H.  Dutton,  deriving  from  such 
renewal  much  greater  advantages  than  he  could  have  de- 
rived from  an  original  application  on  his  own  behalf  for  a 
policy  on  the  life  of  O.  H.  Dutton,  and  ultimately  receiving 
the  proceeds  of  the  renewal    It  is  contended  that  before  ob- 
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taining  the  renewal  or  reissue,  the  defendant  had  executed 
the  power  conferred  upon  him  by  O.  H.  Dutton,  by  surrender- 
ing the  original  policy,  that  when  that  had  been  done  all  in- 
terest of  O.  H.  Dutton  in  the  matter  had  terminated,  and  the 
defendant  was  at  liberty  to  make  whatever  contract  he  pleased 
with  the  insurance  company  for  his  own  benefit.    This  argu- 
ment is  too  transparent  to  conceal  the  real  nature  of  the  trans- 
action.    It  is  true  that  the  defendant  at  one  time  did  physic- 
ally surrender  the  policy,  and  at  that  time,  he,  no  doubt  in- 
tended to  carry  out  the  instructions  of  his  principaL    The 
premium  notes  were  thereupon  sent  by  the  company  to  Mr. 
Phelps  for  the  purpose  of  being  surrendered,  and  the  defend- 
ant must  have  known  that  one  of  the  purposes  of  his  principal 
in  surrendering  his  policy  was  to  extinguish  those  notes,  and 
that  to  consummate  the  matter  they  must  be  delivered  up.  But 
while  the  notes  were  still  in  the  hands  of  Phelps  uncancelled, 
and  the  matter  thus  capable  of  reconsideration,  the  defendant 
at  the  instigation  of  George  D.  Dutton  consented  to  undo  so 
much  as  he  had  previously  done  in  pursuance  of  his  agency, 
and  to  accept  a  reissue  of  the  policy  for  the  benefit  of  himself 
and  G.  D.  Dutton,  giving  them  in  terms  the  benefit  of  the 
original   policy,  and  consequently  of  the  payments  which 
O.  H.  Dutton  had  previously  made  thereon,  and  leaving  his 
notes  outstanding  in  the  hands  of  the  company  as  security  for 
the  unpaid  premiums.     It  is  plain  that  the  new  policy  thus 
obtained  was  a  mere  substitute  for  a  continuation  of  the  sur- 
rendered one,  and  not  a  new  and  independent  contract. 

"  If  on  the  surrender  of  the  original  policy  the  company  had 
paid  a  sum  of  money  to  the  defendant  by  reason  thereof,  no 
one  would  question  that  he  must  account  for  the  money  to 
his  principal,  though  his  principal  had  authorized  him  to  sur- 
render the  policy  for  nothing.  Instead  of  a  sum  of  money 
the  company  gave  the  defendant  a  contract,  part  of  the  con- 
sideration of  which  proceeded  from  his  principal,  and  out  of 
which  the  defendant  has  realized  a  considerable  amount.  On 

■ 

what  principle  can  the  agent  retain  this  benefit  with  any 
greater  show  of  right  than  he  could  a  dii-ect  payment  ?    The 
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consideration  for  it  was  in  part  the  policy  with  which  he  had 
been  entrusted  by  his  principal,  and  in  part  the  notes  of  his 
principal  which,  as  he  well  knew,  ought  to  have  been  ex- 
tinguished. The  fact  that  in  addition  to  these  the  agent  con- 
tributed some  of  his  own  funds,  gives  him  no  right  except  that 
of  reimbursement  of  what  he  has  contributed.  It  is  said  that 
O.  H.  Dutton  sustained  no  prejudice  by  the  renewal  of  the  pol- 
icy and  the  redelivery  of  his  notes  to  the  company,  for  the 
reason  that  the  acceptance  by  the  company  of  the  surrender 
of  the  original  policy,  would  have  been  a  good  defense  to  the 
notes.  Whether  or  not  the  defense  would  have  been  avail- 
able, it  is  not  necessary  to  inquire.  The  notes  being  left 
outstanding  as  valid  securities  and  consequent  exposure  to  an 
action  and  to  the  necessity  of  defending  it,  would  be  some 
prejudice.  The  defendant  took  up  the  notes  after  the  lapse 
of  a  year  or  more,  availing  himself  of  them  in  the  mean  time 
to  obtain  credit  for  the  unpaid  premiums  accrued  on  the 
policy,  and  it  hardly  lies  in  his  mouth  to  say  that  they  were 
not  valid  obligations.  But  as  before  remarked  it  was  not 
necessary  that  the  principal  should  have  been  prejudiced.  *  * 
If,  when  it  was  proposed  to  the  defendant  to  renew  the 
policy  for  the  benefit  of  himself  and  G.  D.  Dutton,  the  de- 
fendant had  asked  the  consent  of  O.  H.  Dutton  so  to  do  and 
to  use  his  notes  for  such  purpose,  and  such  consent  had  been 
voluntarily  given,  then  in  the  absence  of  any  misrepresenta- 
tion, concealment  or  fraud,  the  defendant  might  have  been 
discharged  from  his  obligations  as  agent  and  might  have 
acquired  a  beneficial  interest  in  the  policy.  *  *  The  defend- 
ant is  entitled  to  credit  for  all  payments  necessarily  made  to 
preserve  the  policy.  The  residue  he  must  be  deemed  to  have 
received  in  trust  for  the  legal  representatives  of  O.  H.  Dutton, 
deceased."  ^  ' 

§  353.  Bights  of  Creditors. — ^Where  a  policy  is  by  its  terms 
assignable,  the  only  condition  being  that  notice  shall  be  given 
to  the  company,  and  proof  of  interest  produced  with  proof  of 

'  As  to  uasignmenta  to  a  party  who  baa  no  interest  in  the  life,  see  anUf  §§  26,  80. 
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death,  it  may  while  the  insured  is  still  alive  he  reached  and  • 
made  to  apply  on  a  debt  due  from  the  owner  of  the  policy.  ^ 
Creditors  may  follow  and  recover  a  policy  assigned  by  an  in- 
solvent debtor  in  trust  for  his  'wife.* 

So  the  moneys  received  on  a  policy  issued  for  her  benefit, 
where  the  premium  is  paid  by  the  insolvent  husband,  may  be 
reached  by  creditors  if  the  amount  insured  is  in  excess  of  the 
sum  necessary  for  the  reasonable  support  and  education  of 
herself  and  family.®    In  England  a  doubt  which  existed  as  to 
the  right  of  creditors  to  follow  a  policy  of  life  insurance,  has 
been  removed  by  the  statute  subjecting  choses  in  action  to 
be  taken  on  execution.*    So  where  the  assignment  is  made 
by  a  person  in  extremis.^    Where  a  policy  is  specifically  be- 
queathed, it  remains  subject  to  the  claims  of  creditors  of  the 
testator,  and,  therefore,  the  executor  is  the  proper  person  to 
receipt  for  the  money.*    It  does  not  seem  to  have  been  set- 
tled whether,  when  creditors  follow  an  insurance   policy 
assigned  in  fraud  of  their  rights,  they  are  entitled  to  recover 
the  amount  of  the  insurance  money,  or  only  the  amount  of 
premiums  paid  from  their  debtor's  estate.     It  was  apparently 
assumed  in  Briggs  v.  McCullough,''  that  if  the  amount  of 
premium  was  in  excess  of  the  sum  allowed  by  statute,  the 
whole  amount  of  the  insurance  was  liable  to  the  claims  of 
creditors,  while  in  Jacob  v.  Continental  Life  Insurance  Co.,* 
it  seems  to  have  been  assumed,  that  in  such  a  case  the  cred- 
itor would  take  only  a  proportionate  sum.     There  have  been 
one  or  two  unreported  cases  in  New  York,  in  which  it  has 


*  Anthracite  Ins.  Co.  v.  Sears,  MSS.  Supremo  Court  of  Mass. 

*  Appeal  of  Elliofs  Executors,  60  Fenu.  76.  See  McCord  y.  Noyes,  8  Bradf.  139.  In 
a  recent  case  in  Louisiana  it  has  been  held,  that  it  is  as  much  the  husband's  duty  to  in- 
sure his  life  for  the  benefit  of  his  wife  nnd  family  as  to  buy  food  or  clothing,  and  that 
the  creditors  have  no  ri^ht  to  have  the  proceeds  of  a  policy  for  such  purpose  applied  to 
their  debts.    Succession  of  Hearing,  MSS.  Second  Dist.  Court  of  New  Orleans. 

■  Stokes  V.  Coffey,  8  Bush,  68a. 

M  <fc  2  Yict  c.  110 ;  see  Skarf  v.  Soulby,  1  Mac.  <fc  Oor.  864 ;  Donlop  r.  Johnston, 
1  L.  R.  8c.  App.  101>;  Schondler  v.  Wace,  1  Camp.  487. 

»  Stokoe  V.  Cowan,  29  Beav.  637;  s.  c.  7  Jur.  N.  S.  901 ;  80  L.  J.  Ch.  882;  9  W.  R. 
801 ;  4  L.  T.  N.  S.  696. 

*  Bunyon,  869.  ^  86  Cal.  642 ;  ante,  §  6.  M  dncio.  619. 
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been  held  that  only  the  premium  paid  could  be  recovered  by 
creditors.  It  has  already  been  noticed  that  the  statutes  of 
the  states  which  make  any  provision  upon  the  subject,  as  well 
as  that  of  England/  only  permit  a  recovery  of  the  amount  of 
premiums,  but  upon  principle  and  upon  considerations  of  pub- 
lic policy,  it  would  seem  that  the  other  rule  should  prevail, 

§  354.  Liability  of  Company  to  Actions  in  Different  Jurisdic- 
tions.— A  question  which  may  become  very  important  was 
presented  in  the  case  of  Merrill  v.  New  England  Insurance 
Co.*  A  resident  of  Illinois  having  insured  his  life  with  an 
insurance  company  chartered  by  Massachusetts,  by  a  policy 
payable  to  himself,  his  representatives  or  assigns,  and  condi- 
tioned to  be  void  if  assigned  without  consent  of  the  insurers, 
delivered  it  to  a  creditor  residing  in  Massachusetts,  as  a  pledge 
for  the  debt,  and  died,  leaving  the  debt  unpaid.  An  admin- 
istrator of  his  estate  was  appointed  in  Illinois ;  and  afterwards 
the  creditor  was  appointed  ancillary  administrator  in  Massa- 
chusetts, The  principal  administrator  then  sued  the  insurers 
on  the  policy  in  the  place  of  the  domicil  of  the  assured,  and 
their  agent  duly  accepted  service  of  the  summons  in  the  suit 
and  of  an  injunction  not  to  pay  the  money  to  the  creditor, 
under  a  statute  requiring  such  acceptance  of  service.  The 
creditor,  as  ancillary  administrator,  afterwards  brought  a  suit 
on  the  policy  against  the  insurers  in  Massachusetts,  in  which 
they  admitted  their  liability  and  willingness  to  pay  the  policy 
to  the  person  entitled.  And  it  was  held  that  the  pendency 
of  the  first  suit  was  no  bar  to  the  maintenance  of  the  second 
suit ;  the  right  of  the  plaintiff  in  the  second  suit,  inasmuch  as 
he  represented  the  equitable  interest  and  right  of  immediate 
possession  and  control  of  the  pledgee,  as  weU  as  the  legal 
capacity  to  sue,  being  superior  to  that  of  the  principal  admin- 
istrator. The  court,  after  observing  that  there  was  no  doubt 
that  the  appointment  of  the  administrator  in  Massachusetts 
was  legal  and  proper,  adds :  "  Such  administration  is  auxiliary 
only  when  the  domicil  of  the  intestate  was  elsewhere  at  the 


*  Ante,  §  323.  ■  103  Mass.  245. 
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time  of  his  decease,  if  there  is  an  administrator  at  the  place 
of  domicil.  It  extends  to  all  assets  found  within  the  state: 
and,  within  the  jurisdiction  where  granted,  it  is  exclusive  of 
all  other  authority.  The  administrator  appointed  at  the 
place  of  domicil  of  the  deceased  is  the  principal  administrator, 
and  personal  securities,  in  the  possession  and  control  of  the 
intestate  at  the  time  of  his  decease,  vest  in  him.  He  can  do 
no  legal  act  for  their  collection  in  another  jurisdiction,  with- 
out an  ancillary  appointment  there.  And,  if  another  has 
already  been  appointed  auxiliary  administrator,  the  collection 
can  be  made  within  that  jurisdiction  only  through  him.  But 
the  principal  administrator  may  always  dispose  of  or  collect 
such  securities,  if  he  can  do  so  without  being  obliged  to  resort 
to  the  domicil  of  the  debtor.  .  Having  possession  of^  and  a 
legal  title  to,  the  instrument,  or  evidence  of  the  demand,  and 
finding  the  debtor  or  his  property  within  the  jurisdiction  of 
his  appointment,  he  may  enforce  it  there,  without  the  nec^ 
sity  of  any  resort  to  the  foreign  jurisdiction.  The  debtor  is 
equally  responsible  in  either,  if  means  of  enforcing  payment 
can  be  reached.  The  appointment  by  the  insurance  company 
of  a  general  agent,  with  authority  to  accept,  in  behalf  of  the 
principal,  service  of  legal  process  in  Illinois,  subjects  the  de- 
fendant to  the  suit  brought  by  the  principal  administrator  in 
the  courts  of  that  State.  As  that  suit  was  first  brought,  and 
apparently  embraces  the  whole  cause  of  action,  so  that  a  judg- 
ment therein  would  merge  all  liabilities  of  the  defendant 
upon  the  policy,  we  should  be  inclined  to  hold  that  it  was 
exclusive  of  any  other  remedy,  so  that  no  action  could  be 
prosecuted  in  any  other  court  upon  the  same  contract  at  the 
same  time,  if  the  administrator  in  Illinois  had  then  had  the 
legal  title  and  possession  of  the  policy,  or  the  absolute  right 
of  possession.^  *  *  The  administrator  in  Illinois  and  the 
administrator  in  Massachusetts  are  not  the  same  party.  They 
are  not  even  in  privity  with  each  other.     The  authority  and 

*  Refer  to  Whipple  v.  Robbins,  97  Mass.  107;  Newell  v.  Newton,  10  Pick.  470;  Wal- 
lace  V.  McConnell,  13  Pet.  136;  Embree  v.  Hanna,  5  Johns.  101 ;  American  Bankr.  Rol- 
lins, 99  Mass.  313. 
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right  of  each,  is  independeiit  and  exclusive  within  the  juris- 
diction of  his  own  appointment.  If,  therefore,  the  policy  had 
been  in  the  legal  custody  and  control  of  the  principal  admin- 
istrator, the  institution  of  proceedings  for  the  collection  of  its 
proceeds  by  him,  in  the  courts  of,  Illinois,  and  jurisdiction  of 
the  defendant  or  its  property  obtained  thereon,  would  have 
been  such  an  appropriation  of  the  claim  as  a  part  of  the  assets 
of  the  estate  subject  to  administration  there,  as  would  have 
excluded  the  ancillary  administration  from  any  authority  over 
it.  But,  upon  the  facts  stated,  we  are  satisfied  that  the  in 
testate  had  parted  with  the  possession  of  the  policy,  upon  a 
valuable  and  legal  consideration,  in  his  lifetime ;  so  that,  at 
his  decease,  he  had  no  right  of  possession,  and  none  passed  to 
his  administrator,  except  subject  to  such  rights  as  had  been 
conferred  by  the  pledge  and  deliveiy  of  the  policy  by  the  in- 
testate to  his  uncle  Thomas  T.  Merrill.  The  agreed  statement 
shows  a  distinct  and  unequivocal  pledge  of  the  policy  to  secure 
the  intestate's  note  for  seven  hundred  dollars,  given  for  money 
lent  to  him  by  Thomas  T.  Merrill,  upon  the  assurance  and 
condition  that  it  should  be  so  secured.  The  policy  was  de- 
livered in  pursuance  of  that  agreement,  and  remained  in  the 
possession  of  Thomas  T.  Merrill  until  he  was  appointed  ad- 
ministrator. This  was  sufficient  to  constitute  a  good  pledge 
of  the  instrument,  giving  to  the  pledgee  an  equitable  interest 
in  the  proceeds  of  it.  In  that  state  of  facts,  if  the  principal 
administrator  had  himself  received  the  ancillary  appointment 
in  Massachusetts,  he  could  not  have  reclaimed  the  policy  from 
the  hands  of  Thomas  T.  Merrill  without  payment  of  the  note 
in  redemption  of  the  pledge.  It  is  unnecessary  to  consider 
now,  whether,  beyond  this,  the  claim  of  the  parents  of  the  in- 
testate would  be  protected  against  the  general  interests  of  the 
estate.  It  is  sufficient  that  there  was  a  right  of  possession  in 
Thomas  T,  Merrill,  superior  to  that  of  the  intestate  or  his  ad- 
ministrator, and  which  he  might  pass  over  to  the  adminis- 
trator in  Massachusetts  upon  such  terms  as  he  saw  fit,  con- 
sistent with  his  limited  rights.  His  interest  in  the  policy  is 
not  a  mere  order  for  a  part  of  the  proceeds,  but  extends  to 
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the  whole  policy  alike.     With  his  concurrence  the  auxiliary 
administrator  may  maintain  a  suit  and  collect  the  proceeds  of 
the  policy.     Without  it  neither  he  nor  the  principal  adminis- 
trator could  control  the  possession  or  collect  the  proceeds. 
The  pledge  makes  it  no  longer  a  question  of  jurisdiction,  as 
aftected  by  priority  of  suit,  comity  between  the  states,  or 
otherwise,  but  one  merely  of  the  right  of  the  respective  par- 
ties claiming  an  interest  in  the  policy.     The  right  of  the 
plaintiff  in  this  suit  is  superior  to  that  of  the  principal  admin- 
istrator in  Illinois,  because  he  represents  the  equitable  inter- 
est and  right  of  immediate  possession  and  control  of  the 
pledgee,  as  well  as  the  legal  capacity  to  sue,  which  remains  in 
the  representatives  of  the  estate  of  Howard  M.  Merrill.    That 
legal  right  to  sue  is  held  by  the  administrators  of  Howard  M. 
Merrill,  wherever  appointed,  in  trust  for  the  benefit  of  the 
equitable  assignee  of  the  claim.     The  assignee  is  entitled  to 
control  any  suit  brought  for  its  recovery.     His  right  would 
be  protected  by  the  courts  against  any  attempt  of  the  admin- 
istrator to  collect  or  release  the  demand  in  disregard  of  his 
interests.     Upon  the  same  principle,  it  would  be  equally  pro- 
tected against  prejudice  from  any  attempt  to  anticipate  him 
by  means  of  a  suit  instituted  by  such  administrator  in  his 
own  behalf  and  without  recognition  of  the  rights  of  the  as- 
signee.    Within  the  same  jurisdiction,  the  respective  rights 
of  the  assignor  and  assignee  may  be  readily  adjusted,  and 
suits  controlled.     The  difficulty  arises  from  the  existence  of 
suits  in  separate  and  independent  jurisdictions.     There  is  a 
class  of  decisions  referred  to  by  the  defendant,  particularly 
affecting  questions  of  jurisdiction  between  the  federal  and 
state  courts,  to  the  effect  that  a  subject-matter  once  brought 
within  the  jurisdiction  of  a  court  of  general  jurisdiction, 
whether  by  a  suit  in  personam  or  proceeding  in  rem^  or  even 
by  process  of  attachment,  is  in  the  custody  of  that  court,  and 
cannot  be  withdrawn  or  controlled  by  any  process  or  proceed- 
ing of  any  other  court.     But  that  doctrine  is  explained  and 
narrowly  limited  by  Mr.  Justice  Miller,  in  Buck  v.  Colbath.^ 

'  8  WaU.  334. 
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It  does  not  apply  to  this  case,  for  reasons  already  indicated^ 
because  the  policy,  having  been  pledged  and  delivered  to  an- 
other in  the  lifetime  of  the  intestate,  was  never  in  the  legal 
possession  of  his  administrator  in  Illinois,  and  therefore  was 
never  properly  brought  within  the  jurisdiction  of  the  courts 
in  that  state,  either  as  assets*  subject  to  administration,  or  as 
a  cause  of  action  which  the  administrator  there  could  main- 
tain. He  could  not,  by  commencing  a  suit  there,  transfer  to 
those  courts  the  determination  of  the  rights  of  the  pledgee^ 
so  as  to  compel  him  to  seek  them  by  intervening  in  such  suit. 
The  pledgee  had  an  independent  title,  accompanied  by  pos- 
session of  the  policy ;  and  by  bill  in  equity  in  his  own  name, 
or  by  suit  in  the  name  of  the  administrator  in  Massachusetts, 
could  enforce  his  claim.  Neither  the  administrator  in  Massa- 
chusetts nor  the  administrator  in  Illinois  would  be  allowed 
to  defeat  the  prosecution  of  such  a  suit.  Against  either  ad- 
ministrator, seeking  to  collect  the  amount  of  the  policy  hy 
other  proceedings  or  means,  the  insurance  company  have  a 
sufficient  defense.  That  defense  stands  not  merely  upon  the 
jurisdiction  and  judgment  of  the  court,  but  equally  well  upon 
the  title  of  the  pledgee,  yielded  to  by  the  insurance  company 
without  suit. 

"  We  have  thus  far  considered  the  question,  purposely, 
without  regard  to  the  condition  in  the  contract  which  renders 
it  void  in  case  '  the  policy  or  any  interest  therein  shall  be 
assigned  without  the  written  consent  of  said  company.'  We 
do  not  see  how  this  condition  can  affect  the  question  of  juris- 
diction for  the  enforcement  of  the  contract,  or  the  relative 
rights  of  the  several  parties  claiming  to  control  the  possession 
of  the  policy  and  its  proceeds.  The  condition  does  not  pre- 
vent the  transfer  or  pledge  of  the  policy.  It.  reserves  to  the 
company  the  right  to  give  or  to  refuse  its  consent  to  such 
transfer,  and,  if  made  without  its  consent,  to  avoid  its  con- 
tract altogether.  The  effect  of  the  condition  is  to  defeat  the 
policy,  not  to  defeat  the  transfer.  It  is  because  the  transfer 
takes  effect  that  the  policy  becomes  void  or  voidable.  By 
the  contract  of  pledge,  and  delivery  of  the  policy,  the  pledgee 
acquired  an  interest  therein,  which  he  is  entitled  to  maintain 
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against  the  assured  and  his  legal  representatives.    He  might 
have  made  that  interest  perfect  against  the  insurance  com- 
pany also,  by  obtaining  its  consent  to  the  pledge.    The  as- 
sured not  having  required  the  pledgee  to  obtain  that  consent 
as  a  condition  of  the  transfer,  his  representatives  cannot  set 
it  up  as  a  breach  of  obligation  which  wiU  defeat  the  pledge. 
It  was  no  more  the  duty  or  for  the  interest  of  the  pledgee, 
than  of  the  pledgor,  to  obtain  such  consent.     The  assured, 
therefore,  could  only  defeat  the  interest  of  the  pledgee,  by 
defeating  the  policy  altogether.     His  obligations  as  pledgor 
forbid  him  to  do  thia     Besides,  the  condition  in  the  pohcy 
is  one  to  be  availed  of  at  the  election  of  the  insurance  com- 
pany, and  not  at  the  election  of  any  other  party  to  the  con- 
tract.    The  company  may  waive  the  condition,  if  it  sees  fit  to 
do  so.     This,  we  think,  has  been  done  in  the  most  formal  and 
effectual  manner  possible,  by  omitting  to  set  it  up  in  the 
pleadings,  and  by  submitting  this  case  to  the  determination 
of  the  court  upon  an  agreed  statement,  in  which  the  facts  of 
the  transfer  are  fiilly  disclosed,  but  not  relied  on  at  all  to  de- 
feat the  policy.     On  the  contrary,  it  is  expressly  agreed  that 
^  the  sole  ground  of  defense  in  this  case,  as  claimed  by  the 
defendant,  is,  that  the  defendant  corporation  is  not  liable, 
under  the  circumstances,  to  pay  the  plaintiff,  but  claims  that 
said  defendant  corporation  is  liable  to  pay  the  administrator 
in  Dlinois.'    *    *    If  the  facts  disclosed  here  are  properly 
pleaded  and  proved  in  the  courts  of  Illinois,  or  those  of  the 
United  States  to  which  the  suit  in  Illinois  has  been  removed, 
we  cannot  think  that  the  -defendant  is  in  danger  of  being 
again  held  liable  there.     Upon  the  agreed  statement,  being 
satisfied  that  the  plaintiff,  as  administrator  of  the  intestate's 
estate  in  Massachusetts,  and  representing  also  the  equitable 
interest  and  possessory  right  of  the  pledgee  of  the  policy,  is 
entitled  to  its  control  and  collection,  in  preference  to  the 
principal  administrator  in  Illinois,  we  feel  bound  to  render 
judgment  accordingly  for  the  amount  due  from  the  defend- 
ant by  the  terms  of  the  policy."  ^ 

'  Upon  the  general  question  of  liability  to  double  actions,  see  Lemon  y.  Phoenix  Mai 
L.  Ins.  Co.  88  Conn.  294;  a.  o.  1  Ins.  Law  Jour.  620. 


CHAPTER  XL 

TIME     AND     PLACE   OF     ENFORCIKa     CLAIMS     UNDER     A   POLICY, 
AND   THE   LAW   GOVERNING   SUCH   ENFORCEMENT. 

§  355.  The  policy  usually  provides  when  the  money 
promised  by  it  shall  become  due.  This  time  is  ordinarily 
sixty  days  after  the  presentation  of  the  proofs  of  death. 
The  proofs  themselves  are  sometimes  required  to  be  presented 
within  a  time  limited  after  the  death,  and  ordinarily  no 
action  can  be  maintained  upon  the  policy  until  the  time  fixed 
has  elapsed.^  But  if  the  company  absolutely  deny  all 
liability  upon  the  policy,  it  has  been  held  that  an  action 
may  be  commenced  without  waiting  for  the  expiration  of 
the  time  limited.  As  the  time  is  given  to  enable  the  company 
to  investigate  the  facts  connected  with  the  loss  and  its 
liability,  it  seems  to  be  supposed  that  a  denial  of  all  liability 
is  a  waiver  of  the  stipulation.  It  is  difficult,  however,  to 
see  on  what  principle  such  a  conclusion  rests.  The  insured 
sues  upon  a  policy,  which,  in  terms  provides  that  there  is  at 
the  time  the  action  is  brought  no  liability  under  it.  Because 
the  insurer,  relying  upon  one  defense,  denies  his  liability, 
*  he  can  hardly  be  said,  with  any  justice,  to  waive  other 
defenses. 

§  356.  Limitation  of  Time  for  bringing  Actions. — Many 
policies  contain  a  provision  limiting  the  time  within  which 
an  action  may  be  brought  upon  them.  This  time  is  shorter 
than  that  ordinarily  allowed  by  the  statutes  of  limitation 
for  actions  upon  contract.  Sometimes  the  limitation  is  to  a 
certain  period  after  the  death,  in  others  it  is  a  certain  period 
after  the  presentation  of  proofs  of  the  death,  which  proofs 
are  required  to   be  presented   within  a  time  also  limited. 

'  Masaachosetts  has  a  statute  affectifig  this  subject 
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The  validity  of  such  limitations  has  been  repeatedly  ques- 
tioned, but,  though  there  are  some  decisions  to  the  contrary,^ 
it  may  now  be  considered  as  settled,  tliat  such  provisions  are 
valid.^  The  usual  language  of  the  provision  is  to  the  effect 
that  no  action  shall  be  maintained  or  no  recovery  had  unless 
the  action  is  brought  within  the  time  limited.  A  provision 
that  it  must  be  "  prosecuted  "  within  a  time  limited,  means 
a  prosecution  by  suit,  not  a  mere  presentation  of  proofs  and 
demand  of  payment.^  Nelson,  J,,  says :  *  "  The  true  ground, 
we  are  inclined  to  think,  upon  which  the  clause  rests  and  is 
maintainable,  is,  that  by  the  contract  of  the  parties  the  right 
to  indemnity,  in  case  of  loss,  and  the  liability  of  the  company 
therefor,  do  not  become  absolute  unless  the  remedy  is  sought 
within  the  year.  The  stipulation  goes  to  the  right  as  well 
as  to  the  remedy.  Indeed  the  time  within  which  the  remedy 
is  to  be  enforced  is  prescribed  for  the  purpose  of  reaching 
and  regulating  the  rights  of  the  insured  under  the  contract. 
Although  the  condition  is  subsequent,  it  is,  if  lawful,  as  opera- 
tive  and  binding  as  a  condition  precedent,  and  that  it  is  law&l, 
as  well  as  a  very  essential  part  of  the  contract,  we  cannot 
doubt."  Kedfield,  C.  J.,  says :  ^  "  Judge  Nelson  holds  it  a 
defense  to  the  merits  of  the  claim  and  calls  it  a  condition 
subsequent  in  the  contract,  by  which  the  right  to  indemnity 

*  French  v.  Lafayette  (F.)  Ins.  Co.  5  McLean,  461 ;  Eagle  Ine.  Co.  v.  Lafayette  (F.) 
Ins.  Co.  9  Ind.  448. 

•  Riddlesbarger  v.  Hartford  (F.)  Ins.  Co.  7  Wall.  886 ;  Roach  v.  N.  Y.  «fe  E.  (F.)  Ida, 

Co.  80  N.  Y.  546 ;  Ripley  v.  ^tna  (F.)  Ins.  Co.  29  Barb.  552 ;  b.  c.  SO  N.  Y.  186 ;  Ames 

V.  K  Y.  Union  (F.)  Ins.  Co.  4  Kern.  258 ;  Amesbury  v.  Bowditch  Mut  F.  Ins.  Co.  6 

Gray,  596;  Keim  v.  Home  Mut.  F.  <fe  M.  Ins.  Co.  42  Mo.   38;  FoUam  v.  N.  Y.  U.  (F.) 

Ins.  Co.  1  Gray,  61 ;  Cray  v.  Hartford  F.  Ins.  Co.  1  Blatch.  G.  C.  80 ;  Wilson  v.  ^Etna  (F.) 

Ids.  Co.  21  Vt  99;  Brown  v.  Roger  Williams  (F.)  Ins.  Co.  6  R.  L  394;  s.  c.  7  R.  L  801; 

N.  W.  (F.)  Ins.  Co.  T.  Phoenix  0.  A  C.  Co.  81  Penn.  448 ;  Brown  v.  Savannah  Mut  (F) 

Ina  Co.  24  Geo.  97;  Carter  v.  Humboldt  F.  Ins.  Co.  12  Iowa,  287;  Gooden  v.  Amoskeag 

F.  Ins.  Co.  20  N.  H.  73  ;  Patrick  v.  Farm.  (F.)  Ins.  Co.  43  N.  H.  621 ;  Yoell  v.  Manhattan 

Ins.    Co.  3  Pacific  Law  Rep.  9.    In  Williams  v.  Vt.  Mut.  F.  Ins.  Co.  20  Vt  222,  and 

Portage  Co.  Mut  (F.)  Ins.  Co.  v.  West,  6  Ohio  St  599,  a  similar  limitation  contained  in 

the  charter  was  sustained.     Ketchum  v.  Protection  (F.)  Ins.  Co.  1  Allen  (New  Bnms- 

wick),  136,  187,  is  an  able   decision  upholding  such  limitation.     Some  of  the  States 

which  recognize  the  right  to  enforce  such  limitations  have  restricted  it  by  statutes. 

•  Merch.  Mut  (F.)  Ins.  Co.  v.  Lacroix,  35  Texas,  249. 

•  Cray.  v.  Hartford  F.  Ins.  Co.  1  Blatch.  C.  C.  280. 

•  Wilson  V.  ^tna  (F.)  Ins.  Co.  27  Vt  99. 
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for  the  loss  is  defeated.  I  should  say  it  was  a  condition 
precedent  to  the  right  of  recovery,  which  is  the  same  thing 
in  a  different  form  of  words." 

It  makes  no  difference  as  to  the  validity  of  the  condition 
that  the  contract  is  not  made  nor  the  action  brought  in  the 
state  where  the  company  is  established.  It  is  a  part  of  the 
contract,  not  of  the' remedy,  and  follows  the  contract  wherever 
it  is  attempted  to  be  enforced.^ 

§  357.  Attempts  to  Qualify  the  Rule. — It  has  been  held  in 
one  case,^  that  such  a  limitation  rests  upon  the  tacit  condition 
that  the  insurer  shall  be  accessible  to  the  service  of  process, 
if  not  for  the  whole  period  of  the  limitation,  at  least  for  a 
reasonable   time  immediately  preceding  its  expiration,  and 
that,  if  this  is  not  the  case^  the  limitation  is  invalid.     It  was 
accordingly  held  that  where  process  was  issued  before  the 
time  limited  had  expired,  returnable  two  days  after  the 
expiration,  and  no  agent  of  the  insurer  could  be  found  on 
whom  to  make  service,  a  second  action  commenced  after  the 
time  limited  had  expired  could  be  maintained.    A  contrary 
view  has  been  taken  in  New  Brunswick,*  and  it  seems  to  us 
that  the  decision  in  Michigan  is  an  attempt  to  accomplish  by 
judicial  decision  what  has  now  been  attained  by  statutory 
provisions,  namely,  that  a  foreign  company  shall  always  have 
some   one  in   any   state  where  it  transacts  business,  upon 
whom  process  may  be  served.     Whether  this  is  done  or  not, 
if  a  person  chooses  to  enter  into  a  contract  which  contains 
the  limitation  referred  to,  he  must  be  bound  by  it  without 
reference  to  the  question  whether  he  can  enforce  his.  contract 
within  the  state  of  his  residence.     But  if  the  interest  insured 
cannot,  from  the  nature  of  the  case,  be  defined  within  the 
time  limited  (as  in  the  case  of  a  mechanic's  lien,  where  an 
action  must  be  prosecuted  to  termination  before  the  amount 
of  interest  can  be  determined),  the  limitation  may  be  well 

•  Fullam  V.  N.  Y.  Union  (F.)  Ins.  Co.  1  Gray,  61. 

•  Peoria  M.  A  F.  Ins.  Co.  v.  Hall,  12  Mich.  202. 

•  Ketchum  v.  Prot.  (F.)  Ins.  Co.  1  Allen  (N.  B.)  136. 
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held  not  to  be  intended  to  apply.^  A  provision  indorsed  on 
the  policies  usually  issued  by  a  company  limiting  the  time 
within  which  any  proceedings  in  respect  to  loss  may  be 
,  taken,  has  no  application  where  the  company  refused  to 
complete  the  policy  and  a  bill  was  filed  to  compel  them  to 
issue  a  policy  or  to  pay  the  loss.* 

§  358.  Condition  liberally  oonstmed  and  readily  waiyed.- 

Conditions  imposing  a  short  statute  of  limitations  are,  how- 
ever, construed  very  liberally  in  favor  of  the  assured. 
Where  the  condition  was  that  no  action  should  be  sustainable 
unless  commenced  within  six  months  after  the  loss  occurred, 
and  that  payment  should  be  made  in  sixty  days  from  the 
date  of  adjustment  of  the  loss,  it  was  held  that  these  two 
provisions  must  be  construed  so  as  not  unnecessfarily  to  con- 
flict, and  as  the  sixty  days  after  adjustment  did  not  expire 
till  more  than  six  months  after  the  loss,  the  action  was  not 
barred,  the  provision  being  construed  as  meaning,  in  effect, 
six  months  after  the  right  to  sue  accrued.* 

A  provision  of  this  nature  is,  moreover,  one  which  the 
company  will  be  very  readily  held  to  have  w^iyed,  or  to  have 
become  estopped  from  taking  any  advantage  of  In  Ames  v. 
New  York  Union  Insurance  Co.,*  the  court  say :  "  A  third 
ground  was,  that  there  could  be  no  recovery,  for  the  reason  that 
the  action  was  not  commenced  within  six  months  next  after  the 
loss  occurred.  The  fire  was  on  the  5th  July,  and  the  six  months 
expired  on  the  5th  of  the  January  following.  *  *  If  the 
conduct  of  the  defendants  was  such  as  to  induce  the  plaintiff 
to  suppose  that  it  was  not  intended  to  insist  upon,  but  to 
waive  the  condition,  and  by  the  act  of  the  company  itself  he 
was  prevented  from  bringing  his  suit  until  after  the  expira- 
tion of  six  months,  there  would  be  no  bar.  It  was  not  in  all 
cases  that  the  action  was  to  be  barred  unless  commenced 
within  six  months  after  the  loss.  By  a  prior  condition  to  the 
one  in  question,  the  proofs  of  loss  were  to  be  delivered  to 

»  stout  y.  City  F.  Ina.  Co.  12  Iowa,  8Y1 ;  LoDghurat  v.  Star  (F.)  Iqb.  Co.  19  Iowa,  364. 

•  Penley  v.  Beacon  (F.)  Aaa.  Co.  7  Grant  Oh.  (Canada),  180. 

•  Mayor  v.  HamUton  F.  Ina.  Co.  89  N.  T.  46;   a.  o.  10  Boaw.  587.        *  4  Kern.  253. 
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the  secretary  within  thirty  days  after  the  fire.  Losses  were 
due  and  payable  at  the  secretary's  office  in  ninety  days  after 
due  proofs  of  loss,  amended  and  completed,  had  been  filed  in 
his  office,  in  compliance  with  the  terms  and  conditions  of  in- 
surance. The  company  could  wait  the  six  months,  and  then 
interpose  objections  to  the  proofs,  and  upon  such  objections 
being  obviated,  and  the  amended  or  completed  proofs  filed, 
have  ninety  days  thereafter  to  pay  the  loss.  In  such  case 
clearly  there  would  be  no  bar.  K  the  insured  commenced 
his  suit,  under  the  twelfth  condition,  within  six  months  after 
the  loss,  the  company  might  defend  themselves  on  the  ground 
that  it  was  prematurely  brought,  losses  not  being  due  and 
payable,  by  the  ninth  condition,  until  ninety  days  after  filing 
the  amended  proofs  in  the  secretary's  office.  It  seems  quite 
obvious  that  the  twelfth  condition  only  contemplated  a  case 
where  the  proofs  of  loss  were  originally  complete,  and  filed 
without  objection,  and  the  insured  delayed  bringing  his  suit, 
not  only  for  the  ninety  days  after  such  filing  (which  he  was 
bound  to  do),  but  for  an  indefinite  period  afterwards.  The  ob- 
ject in  view  was  to  effect  a  speedy  settlement  of  claims  against 
the  company.  The  defendants  were  to  have  ninety  days  to  pay 
the  loss,  after  the  completion  and  filing  of  the  proofs,  but  if  they 
chose  for  any  reason  to  defend,  then  the  action  was  to  be 
brought  within  a  limited  time  after  neglect  or  refusal  to  pay,  or 
be  barred.  The  defendants  had  it  in  their  power,  by  objecting 
to  the  proofs  of  loss,  and  neglecting  or  refusing  to  file  them, 
to  extend  the  time  in  which  they  were  required  to  pay  be- 
yond the  period  of  six  months  after  the  occurrence  of  the 
loss ;  and  in  such  case  clearly  it  could  not  be  pretended  that 
the  insured  had  stipulated  away  his  right  of  action,  but  the 
defendants  would  be  deemed  to  have  waived  the  twelfth 
condition.  In  this  case  the  proofs  of  loss  were  delivered  to 
the  defendants  some  nine  days  after  the  fire.  They  were  re- 
tained, without  objection,  eighty-five  days,  or  within  five 
days  of  the  time  when  the  loss  was  due  and  payable  by  the 
ninth  condition.  It  was  then  first  suggested  by  the  secre- 
taiy  that  the  proofs  were  incomplete,  in  not  setting  forth,  as 
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required,  whether  or  not  the  insured  property  was  incum- 
bered. Seven  days  thereafter,  and  on  the  14th  October,  the 
plaintiff  transmitted  an  affidavit  to  the  company  supplying 
the  alleged  defect.  No  further  objection  was  heard  from  the 
defendants;  but  they  had  secured  all  that  was  probably 
desired,  an  extension  of  the  time  to  pay  the  loss  for  ninety 
days  from  the  14th  October,  and  put  it  out  of  the  power  of 
the  plaintiff  to  successfully  maintain  an  action  commenced 
within  six  months  after  the  loss  occurred.  The  six  months 
would  have  expired  on  the  5th  January,  1854,  whilst  the 
loss  was  not  due  and  payable  by  the  ninth  condition,  nor 
could  the  company  be  compelled  to  pay,  until  the  12th  Jan- 
uary. Thus  things  remained  until  the  2d  January  (within 
three  days  of  the  expiration  of  siz  months  after  the  loss), 
when  the  secretary  was  asked  when  the  defendants  wonld 
pay  the  plaintiff  his  loss.  The  inquiry  was  made  to  the 
president  and  secretary,  in  the  office  of  the  company,  and  the 
secretary  replied,  when  it  was  due — that  the  plaintiff  would 
then  get  his  pay,  and  might  be  so  informed.  The  time  when 
due,  as  stated  in  the  office,  was  the  14th  January,  and  it  wa3 
then  the  company  promised  that  payment  should  be  made. 
The  plaintiff  was  notified  that  the  company  would  rely  upon 
the  ninth  condition.  No  intimation  was  given  that,  unless 
action  was  brought  within  three  days  afterwards,  they  wonld 
avail  themselves  of  the  bar  prescribed  in  the  twelfth  condi- 
tion. Indeed,  the  acts  and  promise  of  the  officers  of  the  com- 
pany were  directly  calculated  to  lull  the  plaintiff  into  inac- 
tivity, and  to  assure  him  that  if  he  would  forbear  suing  until 
the  14th  January,  his  money  should  be  promptly  forthcoming. 
He  was  told,  in  effect,  that  the  defendants  would  insist  on 
the  terms  of  the  ninth  condition  as  to  the  time  when  the  loss 
was  due  and  payable,  and  that  if  he  commenced  an  action  to 
save  the  bar  prescribed  by  the  twelfth  condition,  they  should 
interpose  the  defense  that,  by  the  contract,  the  insurance 
money  was  not  yet  due  and  payable.  It  cannot  be  doubted, 
under  the  proof  in  the  case,  that  the  defendants  intended  to 
and  did  w'aive  the  limitation  stipulated  by  the  twelfth  condi- 
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tion."  ^  Though  a  mere  negotiation  looking  to  a  reference  to 
arbitration  has  been  held  not  to  waive  the  limitation,^  it  is 
also  held  *  that  if  the  assured  is  induced  by  any  act  or  omis- 
sion of  the  company  to  delay  the  presentation  of  proofs,  it 
prolongs  the  time  by  as  long  as  he  is  induced  so  to  delay. 
So  if  it  makes  an  adjustment,*  or  holds  out  reasonable  hopes 
of  one.*^ 

The  limitation  forbidding  a  suit  till  after  sixty  days  from 
the  presentation  of  proofs,  does  not  apply  where  the  company 
peremptorily  refuses  to  pay  on  the  ground  that  they  are  not 
liable  at  all/  And  if  the  company  calls  for  more  proof,  which 
the  assured  is  in  good  faith  attempting  to  furnish,  he  has  a 
right  to  consider  that  the  limitatidn  is  waived^ 

In  a  case  where  the  short  limitation  was  contained  in  the 
charter,  it  was  held  ®  that,  after  the  cause  of  action  was  barred, 
it  could  not  be  revived  by  an  acknowledgment  or  a  new 
promise ;  but  numerous  cases  seem  to  assume  that  the  con- 
trary is  the  law  where  the  limitation  is  contained  only  in  the 
policy.® 

In  Semmes  v.  City  Fire  Insurance  Co.,^^  it  was  held  that 
though  the  rebellion  suspended  the  running  of  the  time 
limited  in  the  policy  within  which  action  was  to  be  brought, 

*  To  same  effect,  Mayor  v.  Hamiltoa  F.  Ins.  Co.  10  Bo3w.  537 ;  s.  o.  89  N.  Y.  45  ;  Grant 
V.  Lex.  F.  L.  A  M.  Ins.  Co.  5  Ind.  28 ;  Peoria  M.  A  F.  Ins.  Go.  v.  Whitehill,  25  111.  466 ; 
Yoell  V.  Manhattan  (F.)  Ins.  Co.  8  Pacific  Law  Rep.  9. 

*  Gooden  y.  Amoekeag  F.  Ins.  Co.  20  N.  H.  73;  but  see  cases  under  last  note. 

■  Killips  V.  Putnam  F.  Ins.  Co.  28  Wise.  472. 

*  F.  A  M.  Ins.  Co.  v.  Chesnut,  60  III  111;  Black  v.  Winnesheik  (F.)  Ins.  Co.  1  Ins 
Law  Jour.  811. 

»  Peoria  M.  A  F.  Ins.  Co.  v.  Whitehill,  25  HI  475 ;  Mickey  v.  Burlington  (F.)  Ins.  Co. 
2  Ins.  Law  Jour.  15. 

*  ^tna  (F.)  Ihs.  Co.  v.  Maguire,  51  Bl.  342. 

^  Curtis  V.  Home  F.  Ins.  Co.  1  Biss,  485 ;  Ide  v.  Phcsnix  (F.)  Ins.  Co.  2  Biss.  383. 

■  Williams  v.  Vermont  Mut.  F.  Ins.  Co.  20  Vt.  222.  To  same  eflfect,  Ketchum  v.  Prot. 
(F.)  Ins.  Co.  1  Allen  (N.  B.)  186;  Lumpkin  v.  Western  (F.)  Ass.  Co.  13  Upper  Can.  Q. 
B.  237. 

*  Ames  V.  Union  (F.)  Ins.  Co.  14  N.  Y.  254;  Grant  v.  Lexington  (F.)  Ins.  Co.  5  Ind. 
23;  Gooden  v.  Amoskeag  (F.)  Ins.  Co.  20  N.  H.  73 ;  Schroeder  v.  Keystone  (F.)  Ins.  Co. 
2  Phila.  286  ;  Ripley  v.  ^tna  (F.)  Ins.  Co.  30  N.  Y.  136 ;  Peoria  (F.)  Ins.  Co.  v.  Hall,  12 
Mich.  202;  Peoria  F.  Ins.  Co.  v.  Whitehill,  26  111.  466 ;  Longhurst  v.  Star  (F.)  Ins.  Co.  19 
Iowa,  864. 

"  6  Blatch.  C.  C.  446. 
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yet  that  it  commenced  again  on  the  issue  of  the  President's 
proclamation,  in  1865,  removing  all  restrictions  npon  inter- 
course with  the  rebellious  states  east  of  the  Mississippi,  and 
that  therefore  if  the  time  which  elapsed  after  this  loss  and 
before  the  rebellion,  added  to  the  time  which  passed  after 
the  close  of  the  war  and  before  the  action  was  brought,  ex- 
ceeded in  the  aggregate  the  time  limited  in  the  policy,  the 
action  could  not  be  maintained ;  but  the  Supreme  Court  held 
that,  though  this  would  be  the  proper  construction  in  a  case 
where  the  limitation  was  imposed  by  statute,  yet  where  the  con- 
tract required  an  action  to  be  brought  "  within  the  time  of 
twelve  months  next  after  the  loss  shall  occur,"  and  if  it  was 
brought  later  that  "the  lapse  of  time  shall  be  taken  and  deemed 
as  conclusive  evidence  against  the  validity  of  the  claim,"  that 
when  the  time  fixed  was  prevented  from  running,  as  it  was 
by  war,  the  condition  was  blotted  out  from  the  contract,  and 
the  parties  were  left  to  the  limitation  provided  by  statute 
for  such  contracts.^ 

§  359.  Effect  of  Limitation  where  One  Action  is  Brought 
but  Discontinued. — In  some  cases  an  action  has  been  brought 
within  the  time  required,  but  has  been  for  some  reason  dis- 
continued and  a  new  one  brought  after  the  time  limited  had 
expired.  In  such  cases  there  has  been  some  apparent,  if  not 
real,  conflict  in  the  decisions.  Thus,  it  has  been  held  in  Ver- 
mont ^  that  the  second  action  is  barred,  while  in  Ohio  the 
contrary  has  been  decided,  *  but  in  Vermont  the  language  of 
the  provision  was  in  effect  that  no  recoveiy  should  be  had 
unless  the  action  was  brought  within  the  time  limited,  while 
in  Ohio  the  language  was  that  "all  claims  under  this  policy 
are  barred  unless  prosecuted  within  one  year  from  the  date 
of  the  loss."  It  is  difficult  to  see  any  ground  of  principle 
upon  which  it  can  be  held  that  an  action  erroneously  com- 
menced, and  either  dismissed  or  discontinued,  can  extend  the 
time  limited.     The  Supreme  Court  of  the  United  States  well 

» 13  WaU.  158. 

•  Wilson  V.  iEtna  (F.)  Ins.  Co.  27  Vt.  99;  a.  c.  8  Month.  Law  Mag.  329. 

•  Madison  (F.)  Ins.  Co.  v.  Fellowes,  1  Disney,  217. 
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says:*  "The  action  mentioned,  which  must  be  commenced 
within  the  twelve  months,  is  the  one  which  is  prosecuted  to 
judgment.  The  failure  of  a  previous  action  from  any  cause 
cannot  alter  the  case.  The  contract  declares  that  an  action 
shall  not  be  sustained  unless  such  action,  not  some  previpus 
action,  shall  be  commenced  within  the  period  designated.  It 
makes  no  provision  for  any  exception  in  the  event  of  the 
failure  of  an  action  commenced,  and  the  court  cannot  insert 
one  without  changing  the  contract."  Or  as  stated  in  Ver- 
mont,* the  stipulation  "is  not  that  an  action  shall  be  com- 
menced within  twelve  months,  but  that  no  recovery  shall  be 
had  unless  such  action  is  commenced  within  twelve  months 
after  the  loss.  Such  action  can  only  signify  the  action  in 
which  the  recovery  is  sought." 

But  where  an  action  was  duly  commenced  in  time,  which 
it  was  found  could  not  be  sustained  by  reason  of  a  mistake 
in  the  form  of  the  policy,  and  a  bill  in  equity  was  thereupon 
brought  while  the  first  suit  was  pending,  but  after  the  time 
limited  had  expired,  the  object  of  the  equity  action  being  to 
have  the  policy  corrected  and  to  enjoin  the  company  from 
pursuing  the  defense  set  up  in  the  first  action,  it  was  held 
that  the  bill  in  equity  was  not  barred.  ^  In  another  case,  *  in 
the  same  state,  after  a  loss  had  occurred,  the  money  was 
attached  by  a  creditor  of  the  assured,  by  a  process  of  foreign 
attachment  within  the  time  limited,  and  judgment  obtained 
against  the  creditor.  The  law  required  this  as  a  preliminary 
to  a  suit  of  scire  facias  against  the  company.  The  latter  was 
brought  after  the  time  limited  had  expired,  but  was  held  not 
to  be  barred,  the  court  saying :  "  The  provision  is  that  no 
suit  or  action  in  any  court  of  law  or  chancery  shall  be  sus- 
tained unless  commenced  within  twelve  months.  *  *  But 
by  a  suit,  within  the  meaning  of  this  provision  of  the  policy, 


>  Riddlesbarjyer  v.  Hartford  (F.)  Ins.  Co.  7  Wall  886,  890. 

•  Wilson  Y.  ^tna  (F.)  Ins.  Co.  27  Vt.  99 ;  to  same  effect,  Brown  v.  Roger  Williams 
(F.)  Ins.  Co.  7  R.  I.  301. 

'  Woodbury  Savings  Bank  A  Build.  Ass.  t.  Charter  Oak  F.  <fe  M.  Ins.  Co.  81  Conn.  617. 

*  Harris  v.  Phoenix  (F.)  Ins.  Co.  35  Conn.  810. 
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18  most  clearly  meant  any  proceeding  in  a  court  for  tlie  pur- 
pose of  obtaining  such  remedy  as  the  law  allows  a  party 
under  the  circumstances." 

§  360.   Conditions  as  to  Place  of  Suit  are  Void. — As  to 

another  condition,  which  at  first  sight  would  seem  to  be  gov- 
erned by  similar  considerations,  the  decisions  have  been  uni- 
formly adverse.  We  refer  to  the  condition  requiring  any 
action  upon  the  policy  to  be  brought  in  a  particular  state  or 
county.  In  one  case,  Shaw,  C.  J.,  delivering  the  opinion, 
says :  ^  "  The  provision  on  which  this  defense  depends  is  found 
in  article  22d  of  the  by-laws.  After  providing  that  notice  of 
loss  shall  be  given,  and  that  thereupon  the  directors  shall 
proceed  to  determine  whether  any  loss  has  occurred  for 
which  the  company  are  liable,  and  if  so,  ascertain  the  amount, 
it  provides  that,  if  the  assured  do  not  acquiesce  in  such  de- 
termination, as  to  the  liability  or  the  extent  of  it,  and  both 
parties  do  not  agree  to  refer,  as  they  may,  *  the  assured  may, 
within  four  months  after  such  determination,  but  not  after 
that  time,  bring  an  action  at  law  against  the  company  for 
the  loss  claimed,  which  action  shall  be  brought  at  a  proper 
court  in  the  county  of  Essex.'  Here  are  no  negative  words, 
and,  strictly  speaking,  no  stipulation  that  the  action -shall  not 
be  brought  elsewhere,  unless  they  are  implied  by  the  term 
*  shall  be  brought '  in  Essex.  These  words  were  not  neces- 
sary to  give  the  assured  a  remedy,  because  without  them  it 
is  conceded  that  they  would  have  a  remedy  at  common  law, 
as  in  all  cases  of  breach  of  contract,  for  which  no  stipulation 
is  necessary.  *  *  The  court  are  of  opinion  that  there  is 
an  obvious  distinction  between  a  stipulation  by  contract,  as 
to  the  time  when  a  right  of  action  shall  accrue  and  when  it 
shall  cease,  on  the  one  hand,  and  as  to  the  forum  before 
which,  and  the  proceedings  by  which,  an  action  shaU  be  com- 
menced and  prosecuted.  The  one  is  a  condition  annexed  to 
the  acquisition  and  continuance  of  a  legal  right,  and  depends 


*  Nute  V.  Hamilton  Mut  (F.)  Ins.  Co.  6  Gray,  174.    To  same  effect,  Amesbury  t.  Bow- 
ditch  Mut.  (F.)  Ins.  Co.  6  Gray,  696. 
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on  contract  and  the  acts  of  the  parties ;  the  other  is  a  stipu- 
lation concerning  the  remedy  which  is  created  and  regulated 
by  law.  Perhaps  it  would  not  be  easy  or  practicable  to 
draw  a  line  of  distinction,  precise  and  accurate  enough  to 
govern  all  these  classes  of  cases,  because  the  cases  run  so 
nearly  into  each  other ;  but  we  think  the  general  distinction 
is  obvious.  The  time  within  which  money  shall  be  paid, 
land  conveyed,  a  debt  released,  and  the  like,  are  all  matters 
of  contract,  and  depend  on  the  will  and  act  of  the  parties ; 
but,  in  case  of  breach,  the  tribunal  before  which  a  remedy 
is  to  be  sought,  the  means  and  processes  by  which  it  is  to  be 
conducted,  affect  the  remedy,  and  are  created  and  regulated 
by  law.  The  stipulation,  that  a  contracting  party  shall  not 
be  liable  to  pay  money,  or  perform  any  other  collateral  act, 
before  a  certain  time,  is  a  regulation  of  the  right  too  familiar 
to  require  illustration ;  a  stipulation,  that  his  obligation  shall 
cease  if  payment  or  other  performance  is  not  demanded  be- 
fore a  certain  time,  seems  equally  a  matter  affecting  the  right. 
A  stipulation,  that  an  action  shall  not  be  brought  after  a  cer- 
tain day,  or  the  happening  of  a  certain  event,  although,  in 
words,  it  may  seem  to  be  a  contract  respecting  the  remedy, 
yet  it  is  so  in  words  only ;  in  legal  effect  it  is  a  stipulation 
that  a  right  shall  cease  and  determine  if  not  pursued  in  a 
particular  way  within  a  limited  time,  and  then  it  is  a  fit  sub- 
ject for  contract,  affecting  the  right  created  by  it. 

"  But  the  remedy  does  not  depend  on  contract,  but  upon 
law,  generally  the  lex  fori  regardless  of  the  lex  loci  contract  uSy 
which  regulates  the  construction  and  legal  effect  of  the  con- 
tract. Suppose  it  were  stipulated  in  an  ordinary  contract, 
that  in  case  of  breach  no  action  shall  be  brought ;  or  that 
the  party  in  default  shall  be  liable  in  equity  only  and  not  at 
law,  or  the  reverse ;  that  in  any  suit  to  be  commenced  no 
property  shall  be  attached  on  mesne  process  or  seized  on  ex- 
ecution for  the  satisfaction  of  a  judgment,  or  that  the  party 
shall  never  be  liable  to  arrest ;  that,  in  any  suit  to  be  brought 
on  such  contract,  the  party  sued  will  confess  judgment,  or 
w  ill  waive  a  trial  by  jury,  or  consent  that  the  report  of  an 

89 
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auditor  appointed  under  the  statute  shall  be  final,  and  judg- 
ment  be  rendered  upon  it,  or  that  the  parties  may  be  wit- 
nesses, or,  as  the  law  now  stands,  that  the  plaintiff  will  not 
offer  himself  as  a  witness ;  that,  when  sued  on  the  contract, 
the  defendant  will  not  plead  the  statute  of  limitations  or  a 
discharge  in  insolvency ;  and  many  others  might  be  enumer- 
ated ;    is  it  not  obvious,  that,  although  in  a  certain  sense 
these  are  rights  or  privileges  which  the  party,  in  the  proper 
time  and  place,  may  give  or  waive,  yet  a  compliance  with 
them  cannot  be  annexed  to  the  contract,  cannot  be  taken 
notice  of  and  enforced  by  the  court  or  tribunal  before  which 
the  remedy  is  sought,  and  cannot  therefore  be  relied  on  by 
way  of  defense  to  the  suit  brought  on  the  breach  of  such 
contract  ?     *     *    The  rules  to  determine  in  what  courts  and 
counties  actions  may  be  brought  are  fixed  upon  considera- 
tions of  general  convenience  and  expediency  by  general  law; 
to  allow  them  to  be  changed  by  the  agreement  of  parties 
would  disturb  the  symmetry  of  the  law,  and  interfere  with 
such  convenience.     Such  contracts  might  be  induced  by  con- 
siderations tending  to  bring  the  administration  of  justice  into 
disrepute ;  such  as  the  greater  or  less  intelligence  and  impar- 
tiality of  judges,  the  greater  or  less  integrity  and  capacity  of 
juries,  the  influence,  more  or  less,  arising  firom  the  personal, 
social  or  political  standing  of  parties  in  one  or  another  county. 
It  might  happen  that  a  mutual  insurance  company,  in  which 
every  holder  of  a  policy  is  a  member,  and  of  course  inter- 
ested, would  embrace  so  large  a  part  of  the  men  of  property 
and  business  in  the  county,  that  it  would  be  diflScult  to  find 
an  impartial  and  intelligent  juiy.     *     *    There  being  no 
authority  upon  which  to  determine  the  case,  it  must  be  de- 
cided upon  principle.    The  question  is  not  without  difliculty, 
but,  upon  the  best  consideration  the  court  have  be^n  able  to 
give  it,  they  are  of  opinion  that  it  is  not  a  good  defense  to 
this  action,  that  it  was  brought  in  the  county  of  Suffolk  and 
not  in  the  county  of  Essex." 

In   another  case,^  in  which  the   same  conclusion  was 

'  HaU  T.  People's  Mut.  F.  Ins.  Co.  6  Gray,  186. 
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arrived  at  as  to  a  similar  condition  in  the  policy  issued  by  a 
stock  company,  the  same  judge  says :  "  After  a  contract  has 
been  made  and  broken,  the  remedy  is  regulated  by  law,  and 
of  course  must  be  governed  by  the  law  of  the  forum  where 
the  remedy  is  sought,  and  not  by  the  law  of  the  place  where 
the  contract  is  made.  *  *  It  is  a  well  settled  maxim  that 
parties  cannot,  by  their  consent,  give  jurisdiction  to  courts 
where  the  law  has  not  given  it ;  and  it  seems  to  follow,  from 
the  same  course  of  reasoning,  that  parties  cannot  take  away 
jurisdiction  where  the  law  has  given  it."  A  similar  conclu- 
sion has  been  reached  in  Maine  ^  and  in  Missouri,*  though  in 
the  case  in  the  latter  state  there  was  the  additional  element 
that  the  laws  of  the  state  required  foreign  insurance  com- 
panies to  consent  to  be  sued  in  the  state  as  a  condition  of 
doing  business  there.  In  the  case  in  Maine  the  provision  as 
to  the  place  of  bringing  actions  was  in  the  charter  of  a  com- 
pany created  in  New  Hampshire. 

§  361.  What  law  is  Applicable  to  the  Contract. — It    may 

at  times  be  important  to  detennine  by  what  laws  the  con- 
tract of  insurance  is  governed,  whether  by  the  law  of  the 
state  where  the  assured  resides  and  received  his  policy,  or 
of  that  by  which  the  company  is  created.  Some  states,  like 
New  Jersey,  do  not  consider  it  necessary  that  the  assured 
should  have  any  interest  in  the  life,  while  most  of  the  others 
hold  the  contraiy.  The  manner  in  which  the  proceeds  of  the 
policy  shall  be  distributed  may  be  seriously  influenced  by 
the  decision  as  to  what  law  is  applicable.  The  question  is 
of  course  one  of  the  intention  of  the  parties,  but  in  the 
absence  of  any  express  indication  oi  that  intention,  it  will 
ordinarily  be  held  that  the  law  of  the  state  under  which  the 
<5ompany  is  created  will  govern,  especially  if,  as  is  generally 
the  case,  that  is,  by  express  provision,  or  through  the  failure 

'  Bartlett  v.  Union  Mut.  (F.)  Ins.  Co.  46  Me.  600. 

*  Reichard  v.  Manhattan  L.  Ins.  Co.  31  Mo.  618.  In  Eeim  t.  Home  Mat  F.  A  M.  Ins. 
Co.  42  Mo.  88,  a  clause  of  limitation  as  to  time  was  sustained,  no  reference  being  had, 
apparently,  to  a  clause  in  the  policy  limiting  the  court  in  which  an  action  should  be 
brought 
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to  designate   any  other  place,  to  be  considered  the  place 
where  the  money  is  to  be  paid.^    Thus  in  Euse  v.  Mutual 
Benefit  Life  Insurance  Co.,®  the  court  say :  "  In  considering 
this  point  it  is  necessary,  first,  to  ascertain  by  what  law  the 
question  is  to  be  determined.     The  contract  was  actually 
made  between  the  plaintiff  and  an  agent  of  the  defendants  in 
the  state  of  Georgia ;  but  the  defendants,  as  is  to  be  inferred 
.  from  the  case,  were  incorporated  in  the  state  of  New  Jersey, 
and  the  policy  purports  upon  its  face  to  have  been  executed 
at  the  city  of  Newark,  in  that  state.     Under  these  circum- 
stances, although  the  suit  is  brought  in  this  state,  the  inter- 
pretation and  validity  of  the  contract  cannot  depend  upon 
the  laws  of  New  York.      The  lex  fori  governs  as  to  the 
remedy  or  remedies  for  enforcing  the  contract,  but  not  as  to 
its  construction  or  the  legal  rights  arising  under  it.    These 
depend  usually  upon  the  laws  of  the  place  where  the  eon- 
tract  is  to  be  performed,  although  where  there  is  anything  in 
the  circumstances  to  show  that  the  parties  had  specially  in 
view  the  law  of  the  place  where  the  contract  is  made,  this 
law  will  govern,  although  the  contract  is  to  be  performed 
elsewhere.    I  see  nothing  in  the  present  case  to  indicate  that 
the  parties  contracted  with  special  reference  to  the  law  of 
Georgia.     As  no  other  place  was  mentioned,  payment  was  of 
course  to  be  made  in  New  Jersey,  where  the  principal  office 
of  the  company  was  located.    The  contract  was  to  be  per- 
formed there,  and  hence  upon  the  general  principle  adverted 
to,  the  validity  of  the  contract  and  the  rights  and  obligations 
ot  the  parties  under  it  must  depend  upon  the  law  of  New 
Jersey." 

§  362.  Place  of  the  Contract  Affected  by  Powers  of  Agent- 

The  question  of  the  place  of  the  contract  may  often  be  affected 
by  the  powers  of  the'agent.  Thus,  if  an  agent  has  power  to 
make  an  absolute  contract  of  insurance,  it  would  doubtless. 


*  St.  John  V.  Am.  Mut.  L.  Ins.  Co.  2  Duer,  419 ;    s.  c.  8  Kern.   81 ;    Succession  erf 
Hearing,  MSS.  Second  Bist.  Court  of  New  Orleans. 
«  23  N.  Y.  616. 


§  362.]  THE  PLACE  OF  THE  CONTRACT.  613 

unless  controlled  by  some  language  contained  in  the  policy, 
be  governed  by  the  law  of  the  place  where  the  agent  acts.^ 
On  the  other  hand^  if  the  agent  is,  as  is  usually  the  case,  only 
authorized  to  receive  and  forward  applications,  we  have  al- 
ready seen  *  that  the  contract  is  completed  when  the  company 
receives  the  application  at  its  chief  office  and  irrevocably  ac- 
cepts it  by  mailing  a  policy.  This  would  undoubtedly  make 
the  place  of  the  contract  that  of  the  mailing,  where  it  is 
mailed  directly  to  the  assured.^  But  where  it  is  mailed  to 
its  own  agent,  as  the  acceptance  is  perhaps  not  irrevocable, 
the  question  might  admit  of  doubt.  If  further,  as  is  usual, 
the  policy  is  by  its  terms  not  to  take  effect  till  the  premium 
is  paid,  the  place  where  such  payment  is  made,  or  if  payment 
is  waived,  the  place  where  delivery  is  made,  would  doubtless 
be  the  place  of  the  contract.*  Thus,  where  an  agent  residing 
in  Ohio  and  having  no  authority  to  make  contracts,  received 
an  application  there,  which  with  the  premium  notes  he  for- 
warded to  the  company  in  New  York,  and  the  latter  there- 
upon approved  of  the  application  and  sent  the  policy  by  mail 
direct  to  the  applicant,  it  was  held**  that  it  was  a  New  York 
contract,  the  court  saying :  "  Before  the  company  had  agreed 
to  insure,  the  defendant,  notwithstanding  the  execution  and 
delivery  of  the  notes  and  applications  to  the  agent  of  the 
company,  might  have  withdrawn  his  applications,  and  upon 
his  doing  so,  his  notes  would  have  been  inoperative.  Until 
then,  the  transactions  were  wanting  in  that  mutuality  which 
is  essential  to  a  valid  contract.  But  when  the  company,  hav- 
ing received  the  applications,  accompanied  with  the  notes, 
consented  to  insure,  and  issued  its  policies,  what  was  before 
revocable,  became  irrevocable.  What  was  before  a  mere  prop- 
osition, then  became  invested  with  the  attributes  of  a  con- 
tract, and  from  that  time  each  party  became  bound  for  its 


»  Albion  L.  Ins.  Co.  y.  Mills,  8  Wils,  A  Shaw  App.  Cas.  218. 

*  Ante,  Chapter  V. 

*  Ford  V.  Buckeye  State  (F.)  Ins.  Co.  6  Bush,  133;    Bailey  v.  Hope  (F.)  Ins.  90.  66 
Me.  4*74. 

*  Jbid,  •  Hyde  v.  Goodnow,  8  Comst.  266. 
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performance.     K  this  be  so,  the  contracts  are  to  be  r^rded 
as  having  been  made  when  the  company  deceived  and  accepted 
the  defendant's  applications  and  issued  and  transmitt^  to 
him  their  policies.     Of  course,  they  were  contracts  made  in 
the  state  of  New  York,  and  not  in  Ohio.     The  insurance  was 
not  effected  in  Ohio,  nor  were  the  policies  *  signed,  issued,  or 
delivered,'  there."     Where   a  New  York  mutual  insurance 
company  received  an  application   signed  in  Canada  by  per- 
sons residing  there,  which   contained  a  provision  that  if 
approved  by  the  company  the  policy  should  bear  the  same 
date  as  the  application  and  take  effect  from  that  time,  and 
the  cash  premium  was  paid  to  the  agent,  and  the  premium 
notes  were  signed  and  forwarded  with  the  application,  and 
the  policy  was  thereupon  sent  to  the  mutual  agent  of  the 
parties  in  Canada  and  there  delivered,  it  was  held  to  be  a 
New  York  contract.   The  court  say :  ^  "  The  only  circumstance 
in  which  this  case  differs  from  Hyde  v.  Goodnow,  is  that  in 
the  latter  case  the  policy  was  sent  by  mail  to  the  insured. 
That  difference  does  not  alter  the  rule.     When  the  application 
was  received  and  approved  by  the  company,  and  the  policy 
executed  and  put  in  course  of  transmission  to  the  insured,  the 
contract  was  complete,  and  both  parties  became  bound;  so 
that  if  a  loss  had  occurred  before  its  actual  receipt  by  the 
insured,  the  company  would  have  been   responsible.     The 
contract  was  consummated  by  the  final  assent  on  the  part 
of  the  company,  and  upon  that  event  and  not  upon  its  de- 
livery to  the  assured,  became  operative.     The  validity  of  the 
contract  is,  therefore,  to  be  determined  by  the  law  of  New 
York.     Here  it  was  made,  and  here  it  was  to  be  performed." 
Where  a  New  York  company  executed  policies  in  that  state 
but  transmitted  them  to  agents  in  Baltimore,  who  there 
received  applications  for  insurance  and  premiums  upon  policies 
after  approval,  and  through  whom  losses  were  paid,  it  was 
held  to  be  a  New  York  contract.* 


*  "Western  v.  Genesee  Mut.  (F.)  Ins.  Co.  2  Kern.  258. 

»  Wright  V.  Sun  Mut.  Ins.  Co.  6  Am.  Law  Reg.  486,  U.  S.  C.  C.  Dist.  of  Md. 
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§  363.  But  where  anything  remains  to  be  done  by  the 
agent  to  give  validity  to  the  policy,  then  the  law  of  the  place 
of  the  performance  of  that  act  by  the  agent  will  govern.  Most 
of  the  life  policies  now  issued,  in  terms  provide  that  they  are 
not  valid  until  countersigned  by  an  agent  named  at  a  place 
designated.  In  such  case  the  law  of  the  place  of  counter- 
signing governs.^  In  Pomeroy  v.  Manhattan  Life  Insurance 
Co.,  the  court  say :  "  The  instrument  sent  from  New  York  by 
the  company  was  incomplete,  as  it  was  not  fiilly  executed,, 
and  declared  on  its  face  that  it  was  void  until  it  should  be 
countersigned  and  the  premium  should  be  paid.  How  an 
instrument  which  declares  that  it  is  void  until  other  acts  are 
performed  can  be  regarded  as  complete  and  binding,  we  are 
unable  to  comprehend.  Had  nothing  further  been  done  after 
it  came  from  New  York,  could  there  have  been  the  slightest 
pretence  that  it  could  operate  as  a  binding  contract  ?  We 
think  no  one  would  have  so  contended.  It  was  an  inchoate^ 
imperfect  instrument,  lacking  essential  and  material  acts  to 
complete  its  binding  force  as  a  contract.  And  it  will  be 
observed  that  the  final  acts  were  to  be,  and  were,  performed 
in  this  state.  And  when  they  were  performed,  the  instru- 
ment then  for  the  first  time  became  a  binding  instrument.  It 
then  in  fact,  and  in  contemplation  of  law  was,  executed  in 
this  state.  It  was  also  to  be  performed  in  this  state.  It 
must  therefore  be  governed  by  our  laws  and  not  those  of 
New  York." 

In  conflict  with  this  view  it  has  been  held  in  a  Scotch 
case  *  that,  where  an  agent  in  Edinburgh  who  had  no  author- 
ity to  contract,  received  an  application  which  he  forwarded 
to  London,  whence  in  due  time  he  received  a  policy  which 
he  delivered  at  Edinburgh,  and  received  the  premium  there, 
it  was  an  English  contract,  governed  by*  the  laws  of  England, 
and  this  even  though  the  court  admit  that  both  the  agent 
and  the  insured  could  have  retracted  at  any  time  before  the 

'  Pomeroy  v.  Manhattan  L.  Ins.  Co.  40  111.  898 ;   Heebner  v.  Eagle  (M.)  Ins.  Co,  10 
Gray,  181 ;  Daniells  v.  Hudson  Riv.  F.  Ins.  Co.  12  Gush.  416, 

»  Parken  t.  Royal  Ex.  Ass.  Co.  8  Ct.  of  Sess.  Cas.  2d  Ser.  365  ;  s.  c.  18  Scotch  Jur.  147. 
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actual  delivery  of  the  policy.  The  court  place  great  weight 
on  the  fact  that,  though  no  place  of  payment  of  the  sum 
insured  was  in  terms  provided,  London  was,  in  law,  that 
place. 

As  already  indicated,  the  law  of  the  contract  may  be 
largely  affected  by  the  doctrine  as  to  the  completion  of  a 
contract  effected  by  correspondence.  In  a  case  in  Maine  a 
company  established  in  Rhode  Island  had  appointed  an  agent 
in  the  former  state.  The  agent  received  by  mail  a  letter 
from  New  Hampshire  asking  for  insurance  upon  property  in 
the  last  named  state.  A  policy  was  thereupon  issued,  dated 
in  Maine,  and  it  was  held  to  be  a  Maine  contrax^t,  governed 
by  the  laws  of  that  State.^ 

§  364.  An  attempt  is  sometimes  made  to  give  to  the  laws 
existing  in  many  of  the  states,  requiring  foreign  companies 
to  appoint  agents  in  them  on  whom  process  may  be  served, 
a  meaning  so  extensive  as  to  make  the  contracts  arranged 
through  such  agents  governed  by  the  law  of  the  state  within 
which  the  agent  acts.^  It  is  conceived  that  such  an  inter- 
pretation presses  those  statutes  beyond  their  proper  intention 
and  meaning,  unless  they  contain  other  provisions.  Where 
such  persons  are  described  in  the  statutes  as  "  agents  to  all 
intents  and  purposes,"  the  rule  may  be  different.  The  effect 
of  such  statutes  has,  however,  been  fully  discussed  in  the 
chapter  on  agents. 

'  Bailey  y.  Hope  (F.)  Ins.  Co.  56  Me.  474. 

•  Manhattan  L.  Ins.  Co.  t.  Warwick,  20  Grat.  614. 
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§  365.  Burden  of  Proofs  and  Bight  to  Begin. — ^The  ques- 
tion upon  whom  the  burden  of  proof  rests  is  frequently 
of  importance.  Where  the  statements  of  the  application 
are  warranties,  it  is  sometimes  a  vital  question  to  decide 
whether  the  burden  in  the  first  instance  rests  upon  the 
plaintiff  to  show  a  compliance  with  them  or  whether  such 
compliance  is  presumed,  so  that  the  burden  is  upon  the 
defendants  to  show  a  non-compliance.  In  England  Mr. 
Bunyon  states  the  rule  as  follows:^  "Should  any  dispute 
arise,  upon  the  death  of  the  assured,  as  to  the  correctness 
of  the  statements  made  in  the  declaration,  the  burden  of 
the  proof,  it  is  said,  will  fall  upon  the  plaintiflF,  with  whom 
it  will  rest,  before  requiring  the  insurers  to  produce  any 
evidence  to  impugn  them,,  to  make  out  by  evidence  their 
truth,  which  is,  in  fact,  the  basis  of  the  action,  and  a  condi- 
tion precedent  to  any  right  to  recover.  In  like  manner  the 
onus  rests  with  the  assured  to  prove  the  due  fulfilment  of  the 
conditions  of  the  policy.  This  rule  has  been  thus  broadly 
stated,  and  in  text  books,  by  way  of  warning  to  persons  effect- 
ing insurances;  but  it  is  remarkable,  that  in  the  reported 
cases  this  apparent  biirden  has  been  claimed  by  both  parties 
as  involving  in  itself  the  privilege  of  the  right  to  begin,  or 
of  first  addressing  the  court,  and  to  reply.  *  *  The  gen- 
eral rule  is,  that  the  right  to  begin  will  rest  with  that  party 
upon  whom  the  affirmative  of  the  issue,  or  the  burden  of 
proof  is  cast.  From  this  it  follows  that  this  further  touch- 
stone presents  itself,  that  he  is  entitled  to  begin,  against 
whom  the  verdict  would  go  if  no  evidence  were  offered  on 


'  p.  84. 
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either  side.     And,  again,  when  the  presumption  of  law  is 
on  either  side,  the  right  to  begin  will  rest  with  that  party 
upon  whom  the  necessity  of  rebutting  that  presumption 
rests.    Thus,  for  example,  if  the  defendant  pleaded  that  the 
person  assured  was  not  dead,  as  the  presumption  of  kw  is 
in  favor  of  life,  the  burden  of  proof  would  rest  with  the 
claimant,  but  if,  on  the  other  hand,  the  defendant  place  upon 
the  record  a  plea  amounting  to  a  plea  of  fraud,  as  the  pre- 
sumption is  against  fraud,  the  onus  would  rest  with  the  de- 
fendant ;  or  if  the  defendant  plead  that  notwithstanding  a 
warranty  against  some  specified  malady,  such  as  the  gout, 
the  assured  has  been  afficted  therewith,  as  the  presumption 
is  in  favor  of  health,  the  onus  would  rest  with  the  defend- 
ant.    It  is  also  material  to  observe  that  the  substance  and 
not  the  form  of  the  issue  is  to  be  regarded,  and  hence  cases 
may  occur  in  which  each  party  may  contend  that  on  their 
side  the  affirmative  really  rests.    In  an  action  upon  a  life 
policy,  the  declaration,  setting  out  the  policy  and  the  pro- 
posal as  embodied  in  it,  avers  the  truth  of  the  statements 
made  therein,  and  alleges  generally  the  performance  of  all 
conditions  precedent  to  the  right  to  recover  upon  it.    To 
this  the  defendants  either  plead  the  general  issue,  denying 
the  making  of  the  policy,  or  specifically  traverse  the  aver- 
ments against  which  they  rely,  and  upon  this  issue  is  joined. 
Where  they  omit  to  plead  the  general  issue,  but  plead  only 
one  or  more  special  pleas,  setting  forth  the  statements  made 
by  the  assured  in  his  proposal,  and  denying  their  trath  by 
alleging  facts  inconsistent  therewith,  or  setting  out  the  con- 
ditions of  the  policy,  and  asserting  that  they  had  not  been 
fulfilled,  the  right  or  obligation  of  beginning  will  generally 
rest  with  them.     In  the  earlier  cases  it  seems  to  have  been 
considered  that  the  plaintiffs,  in  setting  forth  the  claiih,  were 
bound  to  give  some  evidence  in  support  of  their  statements, 
and  the  affirmative,  thereupon,  in  the  first  instance,  was  on 
their  side  ;  but  in  the  more  recent  decisions,  and  particularly 
since  the  new  rules  of  pleading  have  been  in  force,  the  state- 
ment  of  the  law  which  we  have   made   appears  correct. 
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Thus  in  a  late  case,^  the  declaration  had  set  forth  the  policy, 
which  referred  generally  to  the  proposal  made  to  the  com- 
pany, and  then  averred  that  in  it  there  was  no  untrue  or 
fraudulent  statement ;  thereupon  the  defendants  replied  that 
it  was  alleged  in  the  declaration  that  the  habits  of  the  as- 
sured were  sober  and  temperate,  but  that  the  contrary  was 
true.  The  learned  Judge  (Parke,  B.)  ruled  that  the  defend- 
ants had  the  right  to  begin,  on  the  ground,  first,  that  the 
plaintiff  did  not  show  what  were  the  statements  made  in  the 
proposal,  but  that  they  were  set  out  in  the  plea  and  conse- 
quently must  be  proved  by  the  defendants ;  secondly,  that 
the  allegations  in  the  plea  were  allegations  of  falsehood 
amounting  to  fraud  in  the  assured,  and  must,  therefore,  be 
proved  by  the  party  making  them,  the  presumption  being 
always  in  favor  of  innocence  and  against  fraud,  and  that 
therefore,  as,  supposing  no  evidence  were  given  in  support 
of  the  plea,  the  plaintiff  would  be  entitled  to  recover,  the 
defendants  ought  to  begin.  The  court  in  hano  considered 
that  the  learned  judge  at  Nisi  Prius  had  been  right  in  his 
ruling,  and  that  the  test  as  to  who  should  begin  is,  to  con- 
sider who  would  be  entitled  to  the  verdict  in  the  event  of 
no  evidence  on  the  other  side  being  offered,  the  right  being 
with  the  party  on  whom  rested  the  burden  of  proof, — in  this 
case  the  defendant ;  and  a  rule  for  a  new  trial  was  refused. 
And  again,  in  a  still  subsequent  action  upon  a  life  policy,^  in 
which  one  of  the  conditions  was  that  the  policy  -should  be 
canceled  in  case  of  the  death  of  the  assured  by  suicide,  and 
the  defendants  pleaded  that  the  assured  died  by  suicide  and 
that  the  premiums  were  ready  to  be  returned — they  were 
held  entitled  to  begin." 

It  will  be  observed  that  Mr.  Bunyon  admits  that  the  rule 
as  stated  by  him  is  affected  by  the  modem  English  rules  as 
to  pleading.  Moreover,  even  in  England,  it  would  seem  that 
if  the  breach  of  warranty  alleged  in  defense  does  not  amount 

'  Leete  v.  Gresham  L.  Ins.  Co.  16  Jur.  1161 ;  s.  c.  7  Eng.  Law  A  Eq.  578.     See  also 
Huckman  v.  Fernie,  8  M.  d;  W.  506 ;  8.  c.  2  Jar.  444. 

«  Stormont  v.  Waterloo  L.  Ass.  A  Gas.  Co.  1  F.  <fe  F.  22 ;  Hill  t.  Fox,  1  F.  <k  F.  136. 
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to  a  fraud  or  a  violation  of  law,  the  burden  would  be  upon 
the  plaintiff.     Upon  principle,  if  there  is  any  force  in  the  ac- 
cepted definitions  of  warranty,^  it  would  seem  that  the  bur- 
den  of  proving  a  compliance  must  be  upon  the  plaintiff.   If 
a  warranty  is  a  "  condition  precedent " — "  a  part  of  the  con- 
tract " — it  would  seem  clear  that  the  plaintiff  must  give  at 
the  outset  some  proof  of  compliance  with  such  "condition 
precedent."  ^     The  distinction  drawn  in  Massachusetts  and 
some  of  the  other  states  between  warranties  and  representa- 
tions; which  are  by  the  terms  of  the  contract  made  conclu- 
sively material,®  derives  its  chief,  if  not  its  only,  importance 
from  the  effect  which  it  has,  or  is  supposed  to  have,  upon  the 
burden  of  proof.     The  point  as  to  where  the  burden  rests 
has  been  indirectly  passed  upon  in  an  unreported  case  re- 
cently decided  in  Connecticut,*  where,  at  the  trial,  a  nonsuii 
was  granted  on  the  ground  that  the  plaintiff'  had  not  intro- 
duced the  application,  though  it  was  referred  to  in  the  policy 
and  declaration,  and  shown  to  be  a  part  of  the  contract ;  and 
this  ruling  was  affirmed  on  appeal  to  the  highest  court.    In 
various  other  American  *  cases  the  same  position  has  been 
taken  in  stating  the  distinctions  between  a  warranty  and  a 
representation.    Thus,  in  Campbell  v.  New  England  Mutual 
Life  Insurance  Co.,^  the  Supreme  Court  of  Massachusetts  say: 
"  From  the  very  nature  of  the  case,  the  party  seeking  his  in- 
demnity or  payment  under  the  contract  must  bring  his  case 
within  the  provisions  of  the  instrument  he  is  undertaking  t ' 
enforce.     The  burden  of  proof  is  upon  the  plaintiff  to  present 
a  ease  in  all  respects  conformable  to  the  terms  under  whiot 
the  risk  is  assumed;"  and  in  another  case  the  same  court 
say :  ^  "  An  express  warranty  in  a  policy  of  insurance  is  a 
condition  precedent,  the  burden  of  proving  performance  of 


^  Ante,  §  34.  »  1  GreeDleaf  on  Evidence,  §  883,  ed.  of  1868. 

•  Ante,  §  68.  *  Rogers  y.  Charter  Oak  L.  Ina.  Co.  •  98  Mass.  381. 

•  McLoon  T.  Conn.  Mut.  Ins.  Co.  100  Mass.  472;  see,  also,  to  same  effect,  Jefferson  In?. 
Co.  V.  Cotheal,  7  Wend.  72;  Miller  v.  Mut  Ben.  L.^Ins.  Co.  81  Iowa,  216 ;  a.  c.l  Ins.  Law 
Jour.  26 ;  Kelsey  y.  UniY.  L.  Ins.  Co.  36  Conn.  225 ;  Bobbit  v.  Liv.  Lond.  <fe  GL  Ina.  Co.  m 
North  Car.  70;  Wilson  v.  Hampden  F.  Ins.  Co.  4  R.  I.  169;  Marshall  on  Ins.  249;  3 
Greeoleafs  £y.  §  388;  Flanders  on  Ins.  208. 
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which  rests  on  the  assured."  Yet  it  is  not  to  be  denied  that 
in  some  recent  cases  a  contrary  view  has  been  taken.  Thus, 
in  Swick  v.  Home  Life  Insurance  Co./  the  court  say :  "  The 
statements  and  declarations  in  the  application  are  warranties, 
and  the  defense  here  is  that  there  has  been  a  breach  of  some 
of  these  warranties.  Where  a  party  relies  on  the  breach  of 
such  a  warranty,  he  must  establish  it  by  evidence.  This  may 
not  be  the  rule  as  to  promissory  warranties — ^that  is,  where 
the  party  warrants  that  he  will  not  thereafter  do  or  will  re- 
frain from  doing  something  stipulated  in  a  policy  as  to  the 
future.  In  this  case  the  alleged  breach  of  warranty  is  as  to 
the  statement  of  existing  facts — the  facts  as  to  his  health  and 
the  facts  as  to  his  habits — and  the  defendant  avers  the  breach, 
and,  therefore,  it  is  for  the  defendant  to  show  that  there  has 
been  such  a  breach,  and  not  for  the  plaintiff  to  prove  that 
there  was  no  breach."  So  it  has  been  held,*  that,  as  the 
declarations  of  the  application  are  presumed  to  be  true,  the 
burden  of  proving  them  untrue  is  upon  the  company.  It  has 
also  been  held  *  that,  if  a  party  produces  a  policy  in  his  own 
name,  and  makes  proof  of  loss,  he  thereby  makes  di  prima  fdcie 
case  entitling  him  to  recover.  The  Supreme  Court  of  the 
United  States  has  very  recently  declared  *  that  the  prelimi- 
nary proofs  "  famished  at  least  some  evidence  that  the  claim 
was  just,  and  this  they  would  have  furnished  had  they  con- 
tained nothing  more  than  averments  that  the  defendants  had 
agreed  to  insure,  and  that  the  person  whose  life  was  insured 
had  died."  The  latter  case,  however,  was  one  where  no  poli- 
cy had  been  issued,  and  the  question  raised  at  the  trial  seems 
to  have  been  rather  as  to  the  sufficiency  of  the  proofs  of 
loss,  ithan  as  to  the  burden  of  proof.  In  Trenton'  Mutual 
Life  &  Fire  Insurance  Co.  v.  Johnson,®  the  court  quoted  with 
approval  the  decision  cited  by  Mr.  Bunyon,  and  express  the 

^  2  Dillon,  160. 

*  IIo]abird  v.  Atlantic  Mut.  L.  Ins.  Co.  2  Dillon,  166,  in  noiis  ;  c.  8.  2  Ins.  Law  Jour. 
688.  It  is  possible  that  the  statements  referred  to  in  this  case  were  merolj  representa- 
tions. 

'  niinoia  F.  Ins.  Co.  v.  Stanton,  61  III  854 ;  Mut.  Ben.  L.  Ins.  Co.  v.  Robertson,  69 
111.  123. 

*  Manhattan  L,  Ins.  Co.  v.  Francisco,  2  Ins.  Law  Jour.  926.  •  4  Zab.  576. 
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opinion  that  it  states  the  law  correctly;  but,  inasmuch  as 
the  plaintiff  in  the  case  before  them  had,  in  fact,  given  some 
proof  of  compliance  with  the  warranties,  they  found  it  un- 
necessary to  pass  upon  the  question  absolutely.  It  has  also 
been  held  ^  that  a  policy  issued  upon  an  application  which 
states  that  the  assured  has  an  interest  in  the  life,  is  prima 
facie  valid,  and  can  only  be  avoided  by  proving  by  parol  a 
want  of  interest. 

If  it  shall  be  finally  held  that  the  burden  of  proof  of  a 
warranty  is  upon  the  assured,  it  will  furnish  additional  evi- 
dence of  the  impolicy  of  the  course  pursued  by  the  companies 
in  making  nearly  every  statement  a  warranty :  *  very  slight 
proof  of  compliance  would  certainly  be  held  sufficient. 

There  is  no  doubt  that,  as  to  mere  misrepresentations,  the 
burden  of  proof  is  upon  the  defendant  to  show  them  untrue.' 

The  defense  of  concealment  is  so  nearly  allied  to  the  charge 
of  fraud,  that  the  burden  of  proof  is  upon  the  insurers  to 
establish  both  the  existence  of  the  fact  concealed,  and  its  ma- 
teriality to  the  risk,  though  the  latter  may  be  inferred  from 
the  nature  of  the  fact.*  To  ask  the  plaintiff  to  prove  that  he 
concealed  nothing,  would  be  requiring  him  to  prove  an  im- 
possible negative.  If  it  Ivere  a  matter  of  general  notoriety 
in  the  place  of  residence  of  the  assured,  this  may  be  shown  to 
the  jury  as  tending  to  prove  that  the  assured  had  knowledge 
of  the  fact.^ 

§  366.  Where  the  defense  is  death  in  the  violation  of 
law,  the  burden  is  on  the  company  to  satisfy  the  jury  that 
the  act  of  the  deceased  which  occasioned  his  death  was  a 
voluntary  criminal  act.*  The  company  must  prove  that  the 
insured  died   while   engaged   in  a  criminal  act,  known  by 


'  Lewis  y.  Phoenix  Mat  L.  Ins.  Co.  89  Conn.  100 ;  s.  o.  8  Ins.  Law  Jour.  123. 

*  Ante,  §  83,  note  1.  , 

*  Campbell  y.  IS.  £.  Mut  L.  Ins.  Co.  98  Mass.  881 ;  Price  y.  Phoenix  Mut  L.  Ins.  Ca 
17  Minn.  497;  s.  o.  2  Ins.  Law  Jour.  223;  Conyer  y.  Phoenix  Mut.  L:  Ins.  Co.  6  Chicago 
Legal  News,  144,  U.  S.  0.  C.  Diet  of  Minnesota. 

^  1  Greenieaf  on  Eyidence,  §  80,  ed.  of  1866 ;  2  /&.  §  898,  ed.  of  1868. 

*  2  Greenleaf  on  Ey.  §  898.  . 

"  Qoff  y.  Mat.  Ben.  L.  Ins.  Co.  99  Mass.  817;  2  Oreenleaf  on  Ey.  §  402,  ed.  of  1868. 
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him  at  the  time  to  be  a  crime  against  the  laws  of  the  country 
where  he  was.  But  it  will  be  presumed,  not  only  that  acts 
which  are  criminal  by  the  common  law  and  the  laws  of 
all  civilized  countries  are  criminal  in  any  state,  but  that 
the  deceased  knew  they  were  so.^ 

"Where  the  defendants  pleaded  *  that  at  the  time  of  the 
declaration  as  to  health,  the  habits  of  the  person  were 
immoderate  and  intemperate  and  he  was  addicted  to  exces- 
sive drinking,  and  the  reply  was  a  denial  of  this,  it  was 
held  that  plaintiff  should  begin.  So  when  the  defense 
sought  to  avoid  the  policy  on  the  ground  of  false  represen- 
tations of  the  habits  of  the  insured  at  its  date,  and  of  his 
death  being  caused  by  intemperance  in  the  use  of  intoxicat- 
ing liquors,  it  has  been  held  that  the  defendants  had  the 
aflirmative  of  the  issue,®  and  that  the  burden  of  proof  was 
upon  themu* 

In  a  case  where  there  was  a  warranty  that  the  insured 
was  a  person  of  correct  and  temperate  habits,  and  had  always 
been  so,  it  was  held  ^  that  the  language  covered  the  moral 
and  physical  habits  of  the  insured  so  far  as  by  special  or 
general  observation  either  could  be  noted  to  have  an  effect 
to  shorten  life  and  increase  the  risk  of  insurance  on  the 
same;  that  it  became  essentially  a  fact  for  the  jury  to 
decide  whether  the  warranty  was  false,  and  there  having 
been  a  conflict  of  testimony,  it  \xas  held  that  a  nonsuit  was 
wrong,  though  it  was  admitted  that  prior  to  the  insurance 
the  insured  had  had  a  fit  of  delirium  tremens.  The  court 
say :  "  Does  this  admitted  fact  in  and  of  itself  prove  enough 
to  make  a  case  to  be  disposed  of  by  the  court  ?  It  has 
caused  me  much  trouble  to  answer  the  question  satisfactorily 
to  my  own  mind.  I  have  finally  come  to  the  conclusion 
with  many  remaining  doubts,  I  freely  confess,  that  it  stiU 


'  Cluff  v.  Mut.  Ben.  L.  Ins.  Co.  18  AUen,  808. 

*  Craig  V.  Fenn,  1  Car.  A  Marsh.  43.        ■  N.  T.  L.  Ins.  Co.  v.  Graham,  2  Duvall.  606. 

*  Miller  t.  Mut.  Ben.  L.  Ins.  Co.  84  Iowa,  222 ;  a.  o.  I  Ins.  Law  Jour.  74*7. 

*  Bickford  y.  N.  Y.  State  L.  Ins.  Co.  not  reported,  JkT.  Y.  Supreme  Court,  Erie  Co. 
June,  1869. 
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remains  a  question  for  the  jury.  It  is  cogent  and  convincing 
evidence,  and,  Avith  proper  instructions  from  the  court,  a  fair 
and  impartial  jury  cannot  fail  to  give  it  proper  weight  and 
effect  in  their  verdict.  Intemperate  habits  in  an  individual 
are  to  be  established  by  proving  general  and  specific  use  of 
spirituous  liquors.  Proving  delirium  tremens  is  in  effect  like 
proving  immoderate  use  of  liquor  prior  to  the  fit  of  delirium 
tremens  for  a  longer  or  shorter  period.  I  cannot  §ee  that  it 
proves  more  than  that." 

§  367.  Burden   and   Presumptions  in  Cases  of  Suicide.— 

Where  the  defense  is  suicide,  the  defendants  are  entitled  to 
begin,  as  the  onus  is  on  them  to  prove  that  the  death  was 
by  suicide,^  and  where  it  appears  that  the  death  was  the 
result  either  of  accident  or  of  suicidal  injury,  the  pre- 
sumption is  in  favor  of  the  former.*  Having  proved  that 
fact,  if  the  plaintiff  claims  that  at  the  time  of  the  suicide 
the  deceased  was  insane,  the  burden  is  upon  him  to  show  it, 
because  there  is  a  presumption  in  favor  of  sanity,  and 
the  plaintiff  must  prove  such  insanity  on  the  part  of  the 
deceased  as  will  relieve  the  act  of  the  insured  in  taking  his 
own  life  from  the  effect  of  the  general  terms  of  the  policy.* 
There  is  no  presumption  of  law,  prima  facie  or  otherwise, 
that  self  destruction  arises  from  insanity;  suicide  is  not  of 
itself  evidence  of  insanity.* 

§  368.  Evidence  of  Insanity. — What  is  sufficient  evidence 

*  Stormont  v.  Waterloo  L.  <fe  Cas.  Ass.  Co.  1  F.  A  F.  22 ;  Coverston  v.  Conn.  Mat 
L.  Ins.  Co.  8  Ins.  Law  Jour.  118,  U.  S.  C.  C.  per  Dillon,  J. 

*  Mallory  v.  Travelers  Ins.  Co.  47  N.  Y.  62 ;  s.  c.  1  Ins.  Law  Jour.  840. 

■  Ihid,  Also  Hiatt  v.  Mut.  L.  Ins.  Co.  2  Dillon,  672,  in  notis  ;  Gay  v.  Union  Mut  L 
Ins,  Co.  9  Blatch.  142;  Am.  L.  Ina  Co.  v.  Isett,  2  Ins.  Law  Jour.  826,  Penn.  Supreme; 
McClure  v.  Mut.  L.  Ins.  Co.  8  Ins.  Law  Jour.  221,  N.  Y.  Ct.  of  Appeals;  Terry  v.  Life 
Ins.  Co.  1  Dillon,  408;  8.  c.  1  Ins.  Law  Jour.  132 ;  Coffey  v.  Home  L.  Ins.  Co.  35  N.  T. 
Supreme  R.  814. 

*  Terry  v.  Mut.  L.  Ins.  Co.  1  Dillon,  408 ;  s.  c.  1  Ins.  Law  Jour.  132 ;  Moore  v.  Conn. 
Mut.  L.  Ins.  Co.  8  Ins.  Law  Jour.  444,  U.  S.  C.  C.  E.  Dist.  of  Mich. ;  Coverston  v.  Conn. 
Mut.  Ins.  Co.  8  Ins.  Law  Jour.  118,  U.  S.  C.  C. ;  Am.  L.  Ins.  Co.  v.  Isett,  2  Ins.  Law 
Jour.  826 ;  Mcaure  v.  Mut  L.  Ins.  Co.  8  Ins.  Law  Jour.  N.  Y.  Court  of  Appeals ;  Cof- 
fey V.  Home  L.  Ins.  Co.  86  N.  Y.  Superior  R.  814;  Weed  v.  Mut.  Ben.  U  Ins.  Co.  Jh.  886. 
In  Hogan  v.  Mut.  L.  Ins.  Co.  U.  S.  C.  C.  Iowa,  jurors  were  excluded  because  they  had  a 
preconceived  opinion  that  suicide  was  evidence  of  insanity.  See  Hiatt  v.  Mut.  L.  Ins. 
Co.  2  Dillon,  672,  in  no(i$. 
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of  insanity  must  depend  chiefly  upon  tlie  facts  of  each  case. 
In  McClure  v.  Mutual  Benefit  Life  Insurance  Co.,  it  was 
held,^  that  there  was  not  sufficient  proof  of  insanity  to  entitle 
the  case  to  go  to  the  jury.  The  court  say :  "  It  was  proved 
that  the  assured,  down  to  a  short  time  preceding  his  death, 
was  a  genial,  social,  apparently  happy  man,,  that  during 
this  short  interval  there  was  an  entire  change  in  all  these 
respects,  that  he  became  taciturn,  apparently  absent- 
minded,  moody,  and  externally  unhappy,  complaining  of 
severe  neuralgic  pain  in  his  head.  This  great  change 
attracted  attention,  and  to  a  certain  extent  excited  remarks 
from  those  who  observed  it.  But  the  proof  given  showing 
that  the  assured  was  greatly  embarrassed  in  his  financial 
affairs,  that  he  had  appropriated  to  his  own  use  money  en- 
trusted  to  him  for  investment  by  others ;  that  he  had  made 
a  similar  use  of  money  received  by  him  as  treasurer  of  a 
plank-road  company,  which  he  was  wholly  unable  to  restore ; 
that  he  had  for  the  purpose  of  raising  money  committed 
forgeries,  in  one  of  which  he  was  detected ;  that  he  could  no 
longer  prevent  the  discovery  of  others — fully  accounts  for 
this  change,  as  well  as  for  his  nervous  restlessness  and  hag- 
gard appearance.  All  this  is  more  naturally  attributable  to 
his  knowledge-  of  his  deplorable  situation,  than  to  insanity. 
His  replies  to  those  who  called  to  see  him  upon  business, 
that  they  must  call  at  another  time,  as  he  could  not  suf- 
ficiently collect  his  thoughts  to  attend  to  such  matters,  tend 
to  prove  him  sane  rather  than  otherwise,  as  they  show  that 
he  perfectly  understood  his  mental  condition,  and  fully  com- 
prehended the  objects  of  those  calling  for  business  purposes. 
I  am  unable  to  discover  a  single  fact  in  the  conduct  or 
language  of  the  accused  during  this  short  interval,  con- 
sidered in  the  light  of  his  situation  as  known  to  him,  which 
is  inconsistent  with  his  sanity." 

In  another  case  in  the  same  state,  the  court  at  the  trial 
dismissed  the  complaint  under  circumstances  stated  in  the 

'  3  Ins.  Law  Jour.  221,  N.  Y.  Court  of  Appeals. 
40 
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opinion  of  the  court :  ^  "It  appeared  in  evidence  that  the  in- 
testate caused  his  own  death  by  the  use  of  a  pistol,  and  that 
there  were  indications  in  the  room  which  he  occupied  that 
he  had  taken  poison  for  the  same  purpose.     There  was  also 
found  at  the  time  a  letter  in  his  handwriting,  addressed  to 
his  brother,  informing  him  that  he  had  suflPered  for  a  long 
time  with  the  thought  of  becoming  insane  in  consequence  of 
a  disease  with  which  he  was  afflicted,  which  he  had  en- 
deavored to  cure,  but  had  finally  given  up  all  hope  of  doing 
so,  and  that  he  had  concluded  to  put  an  end  to  his  sufferings 
that  night  by  poison,  which  he  had  carried  for  several  days. 
There  was  evidence  to  show  that  the  tendency  of  the  disease 
with  which  he  was  afflicted  was  to  produce  a  morbid  mental 
state,  one  of  the  precursors  of  insanity ;  that  the  deceased 
was  a  spiritualist;    that  for  some  days,  and  immediately 
preceding  his  death,  he  appeared  to  be  a  little  excited,  was 
absent-minded,   and  one  witness   testifies  that  he  did  not 
appear  as  cheerful  or  talk  as  much  as  usual,  and  seemed  to 
stand  in  a  sort  of  melancholy  state,  and  appeared  to  have  a 
little  fit  of  the  blues.     With  the  exception  of  the  foregoing 
facts,  there  was  no  direct  evidence  of  mental  aberration  or  in- 
sanity. *  *  The  testimony  did  not  show  any  direct  manites- 
tation  of  previous  insanity  of  a  positive  character,  and  unless 
the  suicidal  act  itself  may  be  considered  as  evidence  of  in- 
sanity, there  were  no  facts  presented  which  warrant  the  con- 
clusion that  the  deceased  was  insane,  and  that  his  death  by 
his  own  hand  was  not  a  premeditated  act  which  he  fully 
appreciated  and  comprehended.     The  letter  which  he  penned 
before  the  fatal  deed  was  perpetrated  bears  evidence  of  cool- 
ness and  deliberation,  and,  if  it  is  to  be  interpreted  as  written, 
rebuts  any  presumption  that  he  acted  from  a  sudden  insane 
impulse.     He  apparently  knew  the  nature  of  the  act  he  was 
determined  to  do,  and  in  advance  gave  a  reason  for  having 
perpetrated  it.     None  of  the  cases  hold  that  insanity  alone 
excuses  the  taking  of  life  by  the  insured.     Something  more 
is  required,  and  the  courts  hold  that  if  the  party  is  insane,  it 

I      '  Fowler  y.  Mut  L.  Ins.  Co.  4  Laos.  202 ;  affirmed  in  Court  of  Appeals  by  default 
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must  be  to  such  an  extent  as  to  render  him  wholly  uncon- 
scious of  the  act  to  entitle  his  representatives  to  recover  upon 
the  policy.  *  *  The  real  question  to  be  determined  is 
whether  there  was  anything  for  the  jury  to  decide  as  to  the 
death  of  the  deceased  being  voluntary,  intentional  and  de- 
signed. I  think  that  there  was  no  evidence  for  the  considera- 
tion of  the  jury  on  this  subject,  and  that  the  evidence  would 
not  have  been  sufficient  to  have  warranted  a  verdict  in  favor 
of  the  plaintiff,  even  if  the  case  had  been  left  to  the  jury. 
There  was  no  proof  of  insanity,  except  what  might  be  in- 
ferred from  the  suicide  itself.  And  even,  although,  as 
was  testified,  the  tendency  to  a  morbid  mental  state  is  one 
of  the  precursors  of  insanity,  yet  the  facts  proved  do  not 
show  that  in  the  case  of  the  deceased,  he  had  passed  the  line 
where  reason  had  entirely  lost  its  sway,  and  his  self-destruc- 
tion was  an  involuntary  act  beyond  his  control.  But  if 
insane,  the  letter  which  he  penned  when  at  the  point  of  tak- 
ing the  fatal  step,  contains  intrinsic  and  positive  testimony 
that  he  was  laboring  under  no  delusion  as  to  the  physical 
consequences  of  the  act  he  was  about  to  commit.  He  avows 
his  intention,  and  states  his  reason  for  the  act.  It  is  difficult 
to  see  how  any  question  can  be  made  as  to  the  act  being 
voluntary  and  wilful,  for  the  purpose  of  destroying  life.  To 
arrive  at  such  a  conclusion  the  written  statement  of  the 
deceased  must  be  disregarded  and  the  fact  must  be  estab- 
lished that  he  was  insane." 

§  369.  Evidence  in  Actions  to  Recover  back  Money  Paid. — 

In  Mutual  Life  Insurance  Co.  y.  Wager,^  an  action  was 
brought  to  recover  back  money  paid  on  a  policy,  on  the 
ground  of  false  and  fraudulent  statements  made  at  the  time 
the  insurance  was  effected,  and  of  fraudulent  concealment  as 
to  the  cause  of  the  death.  The  court  held  that  in  an  action 
against  the  company  to  recover  the  sum  insured  the  assured 
would  have  been  bound  by  the  statements  of  the  insured, 
made  in  procuring  the  insurance,  but  that  in  an  action  by 

*  27  Barb.  854. 
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the  company  to  recover  back  money,  the  defendant  was  not 
affected  by  his  agent's  knowledge  of  any  fact  unless  he  him- 
self knew  it ;  that  in  such  an  action  the  burden  of  proof  was 
on  the  company,  and  actual  knowledge  of  the  fact  misrepre- 
sented must  be  brought  home  to  the  assured. 

§  370.  Other  Cases  as  to  Burden  of  Proof. — ^Where  a 
policy,  by  its  terms,  is  to  cease  upon  the  failure  to  pay  at 
maturity  a  premium  note,  the  burden  is  on  the  insurers  to 
prove  non-payment.^  Where  a  statute  exempts  from  execu- 
tion life  insurances,  "  provided,  however,  this  exemption  shall 
not  extend  beyond  such  moneys,  <fec.,  as  have  been  or  might 
have  been  secured  by  the  payment  of  an  annual  premium 
not  exceeding  $500,"  it  was  held  that  the  burden  was  on  the 
party  claiming  the  exemption  to  show  affirmatively  that  the 
case  was  within  the  provisions  of  the  statute,  and  that  to  do 
this  he  must  establish  that  the  benefits  which  be  was  to  derive 
from  the  policy  were  such  as  might  have  been  secured  by  the 
payment  of  an  annual  premium  not  exceeding  five  hundred 
dollars.* 

Where  the  policy  was  payable  after  due  notice  and  proof 
of  the  death,  the  plaintiff,  to  prove  such  notice  and  proof, 
called  a  witness  who  testified  that  he  delivered  to  the  com- 
pany some  affidavits  and  some  clippings  from  newspapers 
and  letters  between  third  parties,  all  of  which  the  company 
produced.  The  plaintiff  put  in  evidence  the  affidavits  only, 
and  the  court  refused  either  to  require  him  to  put  in  the 
others,  or  to  allow  the  company  to  do  so.  Exception  was 
taken  on  this  ground,  and  the  court  on  appeal  held  ^  that  the 
plaintiff  had  no  right  to  use  on  the  trial  a  part  only  of  the 
means  by  which  she  had  sought  to  make  out  the  preliminary 
proof. 

§  371.  Admissibility  of  Declarations  of  the  Insured.— The 

decisions  upon  the  question  of  the  admissibility  of  declara- 

*  Hodsdon  v.  Guardian  L.  Ins.  Co.  97  Mass.  144. 

*  Briggs  V.  McCullough,  36  Cal.  642. 

*  Cluff  V.  Mut.  Ben.  L.  Ins.  Co.  99  Mass.  817.     As  to  the  effect  of  statement  in  tbe 
proofs  as  estopping  the  assured,  see  ante,  g  266. 
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tions  alleged  to  have  been  made  by  the  insured  in  cases 
where  he  was  not  otherwise  a  party  to  the  contract  are  con- 
flicting,^ 

In  a  modern  case  in  Connecticut,  in  an  action  by  a  hus- 
band on  his  wife's  life,  letters  of  the  insured,  written  a  few 
days  before  the  application  was  made,  in  which  she  spoke  of 
her  health,  were  held  admissible  to  contradict  the  statements 
of  the  application.  The  court  say,*  "It  is  claimed  that  the 
court  erred  in  admitting  in  evidence  certain  declarations  and 
letters  of  Mrs.  Kelsey,  made  and  written  about  the  time  the 
policy  was  issued.  In  her  application  for  the  policy,  she  had 
represented  herself  in  her  usual  state  of  health,  as  having 
never  had  any  disease  except  a  slight  bronchial  difllculty  in 
the  winter,  nor  any  serious  illness  or  local  disease,  nor  any 
disease  tending  to  impair  her  constitution,  and  that  when  she 
had  any  medical  attendant  it  was  Dr.  Hawley.  And  the 
declarations  and  letters  received  in  evidence  tended  strongly 
to  contradict  these  statements.  The  claim  of  the  defendants 
was  that  the  statements  in  the  application  were  untrue,  and 
known  to  be  so  by  the  plaintiflf,  and  that  the  policy  was 
therefore  obtained  by  fraudulent  representations  in  respect 
to  Mrs.  Kelsey's  health ;  and  these  declarations  and  letters, 
contradictory  to  her  statements  in  the  application  for  in- 
surance, were  received  for  the  purpose  of  proving  the  fraud. 
The  ruling  on  this  point  is  fully  sustained  by  the  case  of 
Aveson  v.  Lord  Kinnaird.*  That  was  also  an  action  on  a  life 
policy  on  the  plaintiflfs  wife,  and,  as  in  this  case,  the  wife 
had  made  representations  in  her  application  for  the  policy  in 
regard  to  her  health  which  were  allowed  to  be  disproved  or 
contradicted  by  her  subsequeiit  declarations  to  a  witness. 
The  diflFerence  between  the  two  cases  in  this  respect  seems  to 
be,  that  in  the  case  in  East,  the  declarations  proved  were 
made  shortly  after  she  had  made  her  statement  to  a  medical 
man  in  order  to  procure  a  health  certificate,  while  in  the  case 
under  consideration  the  declarations  and  letters  were  made 

*  10  Allen,  213.  ■  KeUey  v.  Univ.  L.  Ins.  Co.  35  Conn.  225.  »  6  East,  188. 
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and  written  just  before  or  not  long  before  her  statement  in 
the  application  for  insurance.     But  this  surely  is  unimpor- 
tant, since  it  is  equally  competent  to  prove  the  condition  of 
the  life  insured  before  and  after  the  time  of  the  insurance, 
with  a  view  to  show  what  its  condition  was  at  that  time. 
And  all  that  is  required  is,  that  the  declarations  and  acts 
proved  should  not  be  so  remote  from  the  time  as  to  shed  no 
light  on  the  health  of  the  party  at  the  time.    One  important 
ground  upon  which  such  declarations  are  received  is,  that 
they  are  part  of  the  res  gestae.    The  subject  of  inquiry  is  the 
health  of  the  person  whose  life  is  insured  at  the  time  the  in- 
surance is  effected,  and  no  one  can  have  so  perfect  knowledge 
of  .that  as  the  person  himself.     Medical  men  always  arrive  at 
their  conclusions  in  respect  to  health  by  information  in  part 
derived  from  what  their  patients  say ;  and  what  is  said  by 
them  under  circumstances  which  preclude  any  suspicion  of 
collusion,  is  as  fairly  a  part  of  the  res  gestw  in  respect  to 
health  as  symptoms  learned  from  other  sources."     In  a  case 
cited  in  Ellis  on  Insurance,^  some  letters  written  by  the  in- 
sured shortly  before  and  after  the   insurance  was   effected 
having  been  given  in  evidence,  detailing  the  state  of  her 
health,  which  she  considered  very  bad,  and  stating  in  one  of 
them  "  that  her  health  was  entirely  gone  and  her  constitu- 
tion quite  undermined,"  the  Chief  Justice  intei'posed  and 
asked  the  plaintiff's  counsel  if  he  could  get  over  the  declara- 
tions in  the  letters,  and  as  a  result  there  was  a  nonsuit. 
These  cases  were  decided  in  a  measure  upon  the  earlier  case 
of  Aveson  v.  Kinnaird,*  in  which  it  was  held  in  an  action  by 
the  husband  upon  a  policy  of  insurance  on  the  life  of  his 
wife,  that  declarations  by  the  wife  made  by  her  to  an  ac- 
quaintance when  lying  in  bed,  apparently  iU,  stating  the  bad 
condition  of  her  health  at  the  period  of  her  going  a  few  dap 
before  to  be  examined  by  a  surgeon,  and  to  get  a  certificate 
from  him  of  good  health  preparatory  to  making  the  insur- 
ance, and  her  apprehensions  that  she  could  not  live  ten  days 

*  Edwards  v.  Barron,  p.  123. 

•  6  East,  188.     See  Stobart  v.  Dryden,  1  M.  &  W.  616. 
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longer,  by  which  time  the  policy  was  to  be  returned,  were 
admissible  in  evidence  to  show  her  own  opinion,  who  best 
knew  the  fact,  of  the  ill  st^-te  of  her  health  at  the  time  of 
effecting  the  policy,  which  was  on  a  day  intervening  between 
the  time  of  her  going  to  be  examined  and  the  day  on  which 
such  declarations  were  made.  The  plaintiff  had  called  the 
surgeon  as  a  witness  to  prove  that  she  was  in  a  good  state  . 
of  health  when  examined  by  him,  and  the  fact  that  his  judg- 
ment was  formed  in  part  from  the  satisfactory  answers  given 
by  her  to  his  inquiries,  made  the  evidence  undoubtedly  ad- 
missible, even  if  it  were  not  so  otherwise. 

§  372.  Where  a  policy  was  for  the  benefit  of  a  wife,  it  was 
held  *  that  the  admissions  of  the  husband,  who  was  the  insured, 
made  after  its  issue,  were  not  competent  evidence.  They 
were  the  declarations  of  a  stranger,  who  was  neither  a  party 
to  the  action  nor  at  the  time  of  making  them  the  agent  of  a 
party.  "  They  are  not  the  declarations  of  a  sick  person  in 
relation  to  his  condition  at  the  time  of  making  them,  for  they 
relate  to  transactions  and  a  state  of  facts  long  past.  They 
were  not  adtoissions  against  interest,  for  they  could  injuriously 
affect  only  his  wife's  separate  property.  They  were  not  the 
statements  of  one  who  had  been  a  witness  on  the  trial,  offered 
to  impeach  his  credit,  but  were  offered  and  excluded  merely 
as  proof  of  the  facts  claimed  to  have  been  thus  stated.  It 
may  be  true  that  these  were  the  declarations  of  the  person 
who  best  knew  the  facts  of  the  case ;  but  whatever  weight 
this  consideration  might  properly  give  to  competent  evidence, 
it  cannot  remove  the  objection  to  its  competency.  Coming 
from  the  witnesses  through  whom  it  was  offered,  it  was  still 
mere  hearsay.  Nor  do  the  declarations  become  competent 
because  made  by  a  person  deceased,  and  who  cannot  therefore 
be  produced  as  a  witness  upon  the  trial.  This  circumstance 
alone,  however  unfortunate  for  a  party,  will  never  convert 
hearsay  into  competent  evidence.  And  it  cannot  be  claimed 
that  from  the  mere  relation  of  husband  and  w^ife,  a  feme 

*  Fraternal  Mut.  L.  Ins.  Co.  v.  Applegate,  Y  Ohio  State,  292. 
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covert  is  bound  in  respect  to  her  separate  property  by  the 
admissions  or  declarations  of  her  husband.      *     *     The 
declarations^  were  regarded  as  a  species  of  cross-examinar 
tion,  and  as  statements  made  by  a  sick  person  in  relation  to 
the  condition  of  her  health  at  the  time  of  making  them.    Be- 
sides, the  authority  of  that  case  has  not  been  acquiesced  in.'^ 
The  same  view  has  been  taken  in  a  more  recent  case  in 
Kansas.  The  court  say :  *  "The  contract  is  between  the  assureif 
and  the  insurer.    The  parties  are  the  same  whether  that 
which  is  insured  is  a  human  life  or  a  building.     There  is  this 
difference,  that  the  life  being  active  can  by  its  conduct  affect 
the  contract  even  so  far  as  to  annul  it,  while  the  building, 
being  inanimate  and  passive,  has  of  itself  no  such  power,  but 
aside  from  this,  the  rights  and  liabilities  of  the  parties  to  the 
contract  are  the  same.    The  party  insured  is  not  party  to  the 
record,  and  therefore  her  declarations  are  not  admissible  on  that 
ground ;   she  is  not  a  party  in  interest,  as  the  whole  benefit 
and  interest  inures  to  the  assured ;    she  is  not  the  agent  and 
authorized  to  speak  for  him,  nor  does  she  come  within  any 
other  rule  by  which  her  declarations  can  be  received  against 
him.  *  *  In  the  case  of  Aveson  v.  Lord  Kinnaird,  the  declara- 
tions made  intermediate  the  application  and  the  contract  were 
admitted,  and  in  Kelsey  v.  Universal  Life  Ins.  Co.,  declarations 
shortly  prior  to  the  application  were  received.     In  both  cases 
however  they  were  considered  by  the  courts  as  being  so  near 
the  application  as  to  be  properly  a  part  of  the  res  geatw  /  and 
in  the  first  case  Lord  Ellenborough  spoke  of  it  as  perhaps 
proper  as  a  sort  of  cross-examination  of  the  statement  made 
to  the  medical  man.     While  it  may  well  be  doubted  whether 
the  reasons  given  for  these  two  decisions  are  good,  still  they 
in  no  wise  conflict  with  the  well-settled  principles  upon  which 
the  other  cases  were,  and  this  must  be  decided."    In  a  case 
where  an  action  was  brought  on  an  accident  policy,  the  Su- 
preme Court  passed  upon  the  question  of  the  admissibility 


*  In  Aveson  v.  Kinnaird,  6  East,  188 ;  aiitf^  §  371. 

■  Washington  L.  Ins.  Co.  v.  Haney,  10  Kans.  525;  s.  c.  2  Ins.  Law  Jour.  283. 
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of  the  declarations  of  the  assured,  as  to  the  injuries  he  had 
suffered,  and  the  mode  in  which  they  were  incurred.  They 
held  that  the  declarations  of  a  party  himself,  to  whomsoever 
made,  are  competent  evidence,  when  confined  strictly  to  such 
complaints,  expressions,  and  exclamations  as  furnish  evidence 
of  a  present  existing  pain  or  malady,  to  prove  his  condition, 
ills,  pains  and  symptoms,  whether  arising  from  sickness,  or 
from  an  injury  by  accident  or  violence.  If  made  to  a  med- 
ical attendant,  they  are  of  more  weight  than  if  made  to  an- 
other person.  So  is  a  declaration  made  by  a  deceased  per- 
son, contemporaneously  or  nearly  so,  wdth  a  main  event 
by  whose  consequence  it  is  alleged  that  he  died,  as  to  the 
cause  of  that  event.  Though  generally  the  declarations 
must  be  contemporaneous  with  the  event,  yet  where  there 
are  connecting  circumstances,  they  may,  even  when  made 
some  time  afterwards,  form  a  part  of  the  whole  Te%  gestoe. 
Where  the  principal  fact  is  the  fact  of  bodily  injury,  the  res 
gestcB  are  the  statements  of  the  cause  made  by  the  injured 
party  almost  contemporaneously  with  the  occurence  of  the 
injury,  and  those  relating  to  the  consequences  made  while 
the  latter  subsisted  and  where  in  progress. 

In  accordance  with  this  view  it  has  been  held  thai?  state- 
ments as  to  his  health,  made  by  the  insured  some  months 
prior  to  the  insurance,  to  persons  other  than  the  company  or 
the  physician,  were  not  admissible.^  So  it  is  held,  in  an  ac- 
tion upon  a  policy  upon  the  life  of  a  debtor  in  favor  of  a 
creditor,  that  the  previous  declarations  of  the  debtor  as  to 
his  habits  are  mere  hearsay  and  inadmissible,*  and  his  state- 
ments after  the  issue  of  the  policy  are  equally  inadmissible.* 
In  an  action  upon  a  policy,  obtained  by  a  third  party,  con- 
taining a  warranty  as  to  the  age  of  the  insured,  it  was 
held  that  after  the  death  of  the  insured  his  unsworn  declara- 
tions as  to  his  age,  made  several  years  before  the  date  of 


*  Swift  T.  Mass.  Mut.  L.  Ins.  Co.  2  N.  Y.  Supreme  R.  303.    See  also  Reed  v.  N.  Y. 
Central  R.  R.  Co.  46  N.  Y.  674. 

•  Rawls  V.  Am.  Mut.  L.  Ins.  Co.  36  Barb.  357.  '  Ihid.  27  N.  Y.  282. 


684  LAW  OF  LIFE  INSURANCE.  [§  373. 

the  policy,  were  not  admissible  to  prove  the  warranty  com- 
plied with.  The  court  say  that  the  insured  could  not  po8sibly 
know  of  his  own  knowledge  the  time  of  his  birth.^ 

The  views  adopted  in  the  cases  cited  fi*om  Ohio  and 
Kansas  seem  most  in  accordance  with  correct  principles.  K 
the  declarations  offered  to  be  proved  are  at  or  about  the  time 
of  the  insurance,  there  is  some  plausibility  in  the  argument 
in  favor  of  their  admissibility,  though  it  is  rather  a  forced 
argument  to  urge  that  such  declarations  are  part  of  the  Te% 
gestcB^  only  because  they  were  nearly  or  quite  coincident  in 
point  of  time.  If  the  question  is  as  to  the  knowledge  of  the 
insured  as  to  his  condition,  it  would  seem  proper  to  apply 
the  rule  more  liberally. 

§  373.  Other  Declarations. — Where  a  person  gave  a  cer- 
tificate that  the  insured  had  no  disease  or  infirmity  tending 
to  shorten  life,  it  was  held  that  his  statement  to  the  contrary 
could  not  be  proved,. he  not  having  been  a  party  when  the 
statements  were  made,  though  it  seems  to  have  been  conceded 
that  it  would  be  admissible  in  England.^  Where  the  com- 
pany in  their  answer  had  alleged  that  certain  persons  had  in 
the  papers  which  constituted  the  application  made  statements 
contrary  to  their  opinions  and  to  what  they  believed  to  be 
true,  it  was  held  competent  to  ask  them  whether  their  opin- 
ions and  belief  were,  in  fact,  as  stated  in  the  application.^ 
Where  a  witness  testifies  as  an  expert  to  matters  of  opinion 
he  may  be  impeached  by  showing  that  upon  a  former  occa- 
sion he  had  expressed  a  different  opinion.  *  Where  one  of 
the  defenses  was  the  alleged  suicide  of  the  deceased,  and  the 
evidence  showed  that  he  died  of  poison  within  a  few  hours 
after  the  policy  was  issued,  it  was  held  that  his  declarations, 
made  several  months  before  his  application,  that  he  intended 
to  effect  an  insurance  upon  his  life,  were  inadmissible  to 


'  Westropp  V.  Bruce,  Batty,  (Ir.)  165. 

■  Promoter  L.  Ins.  Co.  v.  Barrie,  6  Murray  (Sc),  186. 

■  Rawls  V,  Am.  L.  Iub.  Co.  86  Barb.  367 ;  a  c.  27  N.  T.  282. 

*  Miller  v.  Mut.  Ben.  L.  Ins.  Co.  81  Iowa,  216;  s.  c.  1  Ins.  Law  Jour.  26;  PatchinT. 
Astor  Mut.  (M.)  Ins.  Co.  3  Kern.  268 ;  Sanderson  v.  Nashua,  44  N.  H.  492. 
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rebut  evidence  tending  to  show  that  the  insurance  was 
effected  with  a  view  to  suicide.  ^ 

Where  an  endowment  policy  was  payable  "  to  the  said 
assured,  or  in  case  of  prior  decease,  to  his  heirs  or  representa- 
tives," and  evidence  was  offered  of  his  subsequent  oral  dec- 
larations that  he  intended  the  policy  for  his  son,  it  was  held 
that  such  declarations  were  inadmissible  to  vary  the  contract, 
and  were  not  sufficient  to  constitute  a  trust.  * 

Where  the  question  was  whether  a  man  killed  himself  or 
was  killed  by  another,  it  was  held®  that  a  declaration  that 
the  insured  had  shot  himself,  made  by  a  man  wbo  was  found 
coming  from  the  room  in  which  a  pistol  shot  had  been  heard 
a  moment  before,  and  in  which  the  insured  was  found  dead 
from  a  pistol  shot,  was  properly  received,  the  declaration 
being  part  of  the  res  gestce  of  the  event  under  investigation, 
and  the  declarant  being  dead. 

§  374.  Effect  of  Certain  Eyldence. — Where  a  warranty 
that  the  insured  had  at  the  time  of  insurance  no  cbronic 
disease,  was  claimed  to  bave  been  broken,  it  was  held* 
that  a  post  mortem  examination  made  fifteen  hours  acfter 
death,  which  revealed  the  fact  that  he  died  of  inflamma- 
tion of  the  intestines  and  ulceration,  was  not  evidence  tbat 
he  was  afflicted  with  those  disorders  four  months  before,  at 
the  time  of  insuring,  though  the  physicians  expressed  the 
opinion  that  the  disorders  were  of  long  standing ;  especially 
where  there  was  evidence  that  he  was  examined  before  being 
insured  by  the  company's  physician,  and  accepted,  and  had 
been  seen  daily  for  some  months  before,  and  appeared  to  be 
in  perfect  health.  The  favorable  report  of  the  company's 
examining  physician  is  an  element  for  tbe  consideration  of 
the  jury,  but  is  not  conclusive  or  binding  on  the  defendant.^ 
Evidence  that  a  premium  was  paid  greatly  in  excess  of  the 


*  Hartman  t.  Keystone  Ins.  Co.  21  Penn.  466.  '  Wason  v.  Colbnrn,  99  Mass.  842. 
'  NewtoQ  Y.  Mut.  Ben.  L.  Ins.  Co.  2  Dillon,  154. 

*  Murphy  y.  Mut.  Ben.  L.  <b  F.  Ins.  Co.  6  La.  Ann.  518. 

*  Scoles  V.  Univ.  L.  Ins.  Co.  42  Cal.  523. 
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ordinary  rate  is  not  admissible  to  show  that  the  life  iasured 
was  not  considered  a  good  one.  ^ 

§  375.  Parol  Evidence  Inadmissible  to  Tary  Terms  of  Con* 
tract. — A  verbal  agreement  made  contemporaneously  with 
the  execution  of  the  policy,  varying  some  of  its  terms,  can- 
not be  shown.     It  comes  within  the  rule  which  excludes 
parol  evidence  to  vary  the  terms  of  a  written  contract.*    So 
where  death  from  "  epidemics "  was  excepted  fipom  the  risk 
covered  by  a  permit,  it  was  held^  that  evidence  was  inadmis- 
sible of  a  conversation  had  at  the  time  the  permit  was  issued, 
the  object  being  to  show  what  the  word  was  intended  to 
mean.     But  the  rule  does  not  prevent  parol  evidence  being 
given  to  explain  an  ambiguity  as  to  the  person  intended  to 
be  benefited,  *  nor  to  show  that  though  the  policy  was  by 
its  terms  to  take  eflFect  on  a  day  named,  it  did  not  so  take 
effect  for  want  of  delivery  or  failure  to  comply  with  some 
<;ondition  precedent,  or  for  some  other  cause. ^    In  one  case,* 
evidence  was  admitted  to  prove  that  a  policy  was  a  reinsur- 
ance, and  thereby  to  make  the  date  of  the  coaamencement  of 
the  -risk  anterior  to  the  date  of  its  issue.     So  where  a  policy 
was  expressed  to  be  "  executed  and  delivered,"  but,  in  point 
of  fact,  it  was  never  delivered,  it  was  held  competent  to  prove 
by  parol  that  the  agreement  was  that  it  should  issue  only  on 
the  surrender  of  another  policy,  which  not  only  was  never 
surrendered,  but  was  enforced  and  paid.    "The  evidence  did 
not  go  to  contradict  a  completed  agreement,  but  only  to  show 
there  never  was  any  completed  agreement.  ^    In  an  action  to 
reform  a  policy,  evidence  of  conversations  prior  to  its  issue  is 
admissible.^     Parol  evidence  is  admissible  to  show  that  a 
written  assignment  of  a  policy  was  intended  as  collateral 

'  Lmdenau  t.  Desboroogh,  8  C.  <&  P.  368. 

•  Lamatt  v.  Hudson  Riv.  F.  Ins.  Co.  1*7  N.  Y.  199,  note. 

'  Pohalski  v.  Mut.  L.  Ins.  Co.  46  How.  604;  affirmed  in  Court  of  Appeals. 

•  Clinton  t.  Hope  (F.)  Ins.  Co.  1  Ins.  Law  Jour.  436,  N,  Y.  Ct.  of  Appeals. 

•  Atlantic  (F.)  Ins.  Co.  v.  Goodall,  36  N.  H.  328. 

•  Phila.  L.  Ins.  Co.  v.  Am.  L.  <fe  Health  Ins.  Co.  23  Penn.  65. 
^  Faunce  v.  State  Mut  L.  Ass.  Co.  101  Mass.  279. 

•  Globe  (F.)  Ine.  Co.  v.  Boyle,  21  Ohio  St.  119. 
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security  for  a  debt  which  has  been  subsequently  paid,  and 
that  therefore  the  original  party  can  maintain  the  action 
without  procuring  a  reassignment.  ^ 

Where  a  note,  absolute  on  its  face,  payable  at  a  stated 
time,  was  given  in  part  payment  of  the  premium  upon  a 
policy  in  a  mutual  company,  it  was  held  *  that  it  might  be 
shown  that  it  was  such  premium  note,  and  that  the  company 
could  only  collect  it  under  its  charter  by  making  an  assess- 
meiit  upon  all  notes  to  meet  losses,  and  that  the  fact  that 
the  insured  had  allowed  his  policy  to  expire  by  non-pay- 
ment of  subsequent  premiums  gave  no  right  to  collect  it 
otherwise. 

Where  it  is  alleged  that  the  insurance  was  obtained  by 
one  person,  but  really  for  another,  in  fraud  of  the  statute 
requiring  the  name  of  the  person  interested  to  be  stated  in 
the  policy,  any  evidence  is  admissible  which  tends  to  show 
that  a  person  other  than  the  nominal  one  was  the  assured.  ^ 

§  376.  When  Language  of  Policy  may  be  Contradicted  or 
Explained. — ^The  policy  usually  contains  an  acknowledgment 
of  the  receipt  of  the  first  premium.  This  acknowledgment 
may  be  contradicted  or  explained.  In  any  case,  the  deliv- 
ery and  possession  of  a  policy,  containing  a  receipt  for  the 
premium,  aflfbrds  evidence  of  its  payment,  or  of  a  waiver  of 
its  prepayment,  but  it  is  not  conclusive,  nor  does  it  operate 
as  an  estoppel,  either  in  favor  of  or  against  the  insurers.* 

In  an  English  case,^  the  Court  of  Queen's  Bench  were  sin- 
gularly divided  upon  some  questions.     Erie,  J.,  held  that 

'  Summers  v.  U.  S.  Ins.  An.  A  Trust  Co.  13  La.  An.  504. 
"  Mut.  Ben.  L.  Ins.  Co.  v.  Jarvis,  22  Conn.  183. 

*  Shilling  V.  Accidental  Death  Ins.  Co.  1  F.  &  F.  116. 

*  Sheldon  v.  Atlantic  F.  A  M.  Ins.  Co.  26  N.  Y.  460 ;  Baker  v.  Union  Mut.  L.  Ins.  Co. 
48  N.  Y.  288,  reversing  same  case  below,  6  Rob.  698;  s.  o.  87  How.  126;  6  Abb.  N.  S. 
144;  also,  Thompson  v.  Am.  Tout  L.  Ins.  Co.  46  N.  Y.  674;  Miller  v.  Brooklyn  L. 
Ins.  Co.  12  Wall.  285;  Troy  F.  Ins.  Co.  v.  Carpenter,  4  Wise.  20;  Bergson  v.  Builders' 
(F.)  Ins.  Co.  38  Cal.  541.  The  contrary  is  held  in  Illinois.  111.  Cent.  (F.)  Ins.  Co.  v. 
Wolf,  87  111.  854;  Prov.  L.  Ins.  Co.  v.  Fennell,  49  LI.  180.  Madison  (F.)  Ins.  Co.  v. 
Eellows,  1  Disney,  217,  and  Robert  y.  N.  E.  Mut.  L.  Ins.  Co.  76.  856,  are  to  the  same 
effect  as  the  Illinois  cases,  but  are  OTerruled  by  the  decision  to  the  contrary  in  the  latter 
case  on  appeal,  2  Disney,  106. 

*  Foster  v.  Mentor  L.  Ass.  Co.  8  El.  &  Bl.  48;  8.  o.  24  Eng.  Law  &  Eq.  108. 
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where  the  assured  had  acted  upon  a  policy,  which  recited 
that  there  was  a  certain  declaration  of  health,  he  was  con- 
cluded from  denying  that   there   was   such   a  declaration; 
while  Wightman,  J.,  thought  that,  though  he  was  not  con- 
eluded,  he  had  made  it  very  weighty  evidence  against  him, 
which  should  have  been  strongly  urged  upon  the  jury  by  the 
court;  and  Coleridge,  J.,  thought  that,  as  the  recital  in  the 
policy  was  only  by  the  company,  the  assured  was  not  con- 
cluded by  it ;  and,  finally,  Campbell,  C.  J.,  thought  that  it 
was  a  question  of  intention,  and  if  there  was  an  intention  to 
represent  that  there  was  such  a  statement,  there  would  have 
been  an  estoppel,  but  that,  if  there  was  no  intention  so  to  de- 
clare, the  recital  by  the  insurer  did  not  estop  the  assured. 

Where  the  company  relied  upon  the  fact  that  the  assured 
subsequently  accepted  and  kept  a  renewal  receipt  which  ex- 
pressed upon  its  face  that  the  renewal  was  conditioned  upon 
the  good  health  of  the  assured  at  the  time  such  receipt  was 
given,  it  was  not  error  to  admit  evidence  for  the  plaintiff 
tending  to  show  that  the  true  character  of  the  receipt  was  for 
a  time  concealed  from  the  assured  on  account  of  his  critical 
condition,  and  that,  as  soon  as  it  was  communicated  to  him 
he  refused  to  accept  it,  and  directed  it  to  be  sent  back 
These  facts  are  admissible  in  evidence  as  a  part  of  the  re-i 
gestoe} 

§  377.  When  Eyidence  of  Custom  is  Admissible. — ^Amould^ 
lays  down  the  following  rules  as  to  the  admissibility  of  proof 
of  custom.  Eveiy  usage  of  a  particular  trade,  which  is  so 
well  settled  or  so  generally  known  that  all  persons  engaged 
in  that  trade  may  be  fairly  considered  as  contracting  with 
reference  to  it,  is  considered  to  form  part  of  every  policy  de- 
signed to  protect  risks  in  such  trade,  unless  the  express  terms 
of  the  policy  decisively  repel  the  inference.  The  usage,  more- 
over, in  order  to  be  binding,  must  be  either  a  general  usage 
of  the  whole  mercantile  world,  or  a  particular  usage  of  uni- 

*  RockweU  T.  Mut  L.  Ina.  Co.  2Y  Wise.  872. 
'  InsuraDce,  65,  et  uq.  as  stated  May  on  Ins.  187. 
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vei'sal  notoriety  in  the  trade  upon  which,  and  of  the  place  at 
which,  the  insfurance  is  effected ;  the  usage  of  a  particular 
place,  or  of  a  particular  class  of  persons,  cannot  be  binding 
on  non-residents,  or  on  other  persons,  unless  they  are  shown 
to  be  cognizant  of  it.  Where  the  sense  of  the  words  and 
expressions  used  in  a  policy  is  either  ambiguous  or  obscure 
on  the  face  of  the  instrument,  or  is  made  so  by  proof  of  ex- 
trinsic circumstances,  parol  evidence  is  admissible  to  explain 
by  usage  their  meaning  in  the  given  case.  A  resort  to  parol 
evidence,  however,  is  only  permitted  where  the  language  of 
the  policy  is  either  obscure  or  equivocal ;  such  evidence  will 
never  be  admitted  to  set  aside  or  control  its  plain  and  unam- 
biguous terms.  ^ 

In  accordance  with  these  rules  it  has  been  held  that  if 
the  custom  of  a  particular  company  is  sought  to  be  proved, 
knowledge  of  it  must  be  brought  home  to  the  assured  in 
order  to  render  it  admissible.*  A  custom  not  to  pay  the 
whole  amount  of  the  loss  in  a  case  of  reinsurance  cannot 
be  shown ;  *  but  evidence  has  been  admitted  to  show  that  in 
such  cases  the  warranty  on  the  part  of  the  reinsured  refers  to 
the  state  of  health  at  the  time  of  the  original  insurance.*  In 
a  case  in  Georgia^  a  prospectus  was  oflfered  in  evidence  as 
showing  a  custom  of  the  company  not  to  require  payment  of 
premiums  on  the  day  stipulated  in  the  policy,  but  the  court 
held  that  a  usage  was  oply  provable  when  terms  are  used 
in  a  policy  or  representation  which  have  by  usage  acquired 
an  affirmative  commercial  sense,  and  where  there  is  an  ambi- 
guity in  the  words  used,  but  that  when  the  parties  have  ex- 
pressed their  meaning  clearly  they  are  to  be  considered  as 
agreeing  to  be  bound  accordingly,  and  as  having  expressly 

'  See  Howell  t.  Knickerbocker  L.  Ins.  Co.  44  N.  Y.  276 ;  Robertson  v.  Money,  Ry.  <fc 
Mood.  76;  Uhde  v.  Walters,  8  Campb.  16;  Gabay  t.  Lloyd,  8  B.  A  C.  798;  Astor  y. 
Union  (M.)  Ids.  Ca  7  Cow.  202;  Coit  v.  Comm.  (M.)  Ins.  Co.  7  Johns.  886;  Eager  y. 
Atlas  (M.)  Ins.  Co.  14  Pick.  141 ;  Mnt.  Safety  (F.)  Ins.  Co.  y.  Hone,  2  Comst.  236. 

'  Taylor  y.  iEtna  L.  Ins.  Co.  18  Gray,  484;  Adams  y.  Otterback,  16  How.  689; 
Schwarz  y.  Germania  L.  Ins.  Co.  18  Minn.  448 ;  s.  o.  2  Ids.  Law  Jour.  449. 

*  Mut.  Safety  F.  Ins.  Co.  y.  Hone,  2  Comst  286. 

*  Foster  y.  Mentor  L.  Ass.  Co.  8  E.  <fc  B.  48,  66. 

*  Mat.  Ben.  L.  Ins.  Co.  y.  Rose,  8  Geo.  684. 
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excluded  all  aliunde  facts,  circumstances  and  usages,  and  that 
it  can  never  be  proper  to  resort  to  any  usage  or  custom  to 
control  or  vary  the  positive  stipulations  in  a  written  con- 
tract, and  a  fortiori  not  in  order  to  contradict  them.^  So 
where  the  application  fixed  the  time  for  the  contract  to  take 
eflfect,  evidence  was  held  inadmissible  to  show  a  custom  on 
the  part  of  the  company  that  its  policies  should  take  effect 
at  a  diflferent  day.  * 

On  the  other  hand,  in  a  case  in  Pennsylvania,  the  plaintiff 
offered  on  the  trial  to  prove  a  custom  among  life  insurance 
companies,  to  allow  thirty  days'  grace  for  payment  of  pre- 
miums due,  even  where  a  clause  of  forfeiture  for  non-pay- 
ment on  the  day  exists.    The  court  on  appeal  say :  *  "  It  might 
have  been  a  difficult  thing  to  prove  such  a  custom,  but  that 
was  not  a  good  ground  on  which  to  refuse  the  offer.    It  was 
the  plaintiff's  right  to  prove  it  if  she  could,  and  we  are  to 
take  it,  for  the  purposes  of  this  investigation,  that  she  could 
have  proved  it.     Would  it  have  been  efficient  proof  for  any 
purpose  had  it  been  admitted  ?   We  think  it  would,  although 
generally  a  contract  is  the  law  of  the  transaction  in  which  it 
exists,  and  is  not  to  be  affected  by  anything  but  its  terms, 
that  is  to  say,  it  cannot  be  abridged  or  enlarged  in  itself  by 
anything  else ;  yet  there  are  many  cases  in  which  its  execution 
is  materially  curtailed  by  usage  or  custom.    *   *   The  offer  in 
this  case  was  to  curtail  the  generality  of  the  clause  of  forfeit- 
ure in  the  policy  in  case  of  non-payment  of  the  premiums  at 
the  day,  and  to  show  that  a  forfeiture  was  not  demandable 
at  the  day,  nor  at  all,  if  paid  within  thirty  days.     If  the 
plaintiff  could  have  established  this  as  a  custom,  her  case 
would  on  this  point  have  been  clear  of  difficulty.    *     *    We 
do  not  know  whether  there  is  or  is  not  such  a  custom.    That 
is  not  our  question  at  this  time ;  the  plaintiff  offered  to  prove 


*  See  also  N.  H.  Mut.  F.  Ins.  Co.  v.  Rand,  4  Fost  428 ;  Swamscot  Machine  Co.  t.  Vm- 
tridge,  5  Fost  869;  Illinois  Mut  F.  Ins.  Co.  v.  O'Neile,  18  111.  89. 
"  Winnesheik  (F.)  Ins.  Co.  v.  Holzgrafe,  68  Dl.  516. 
"  Helme  v.  Phila.  L.  Ins.  Co.  61  Penn.  107. 
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it,  and  the  offered  testimony  should  have  been  admitted,  in 
our  opinion."  ^ 

Evidence  that  an  agent  frequently  waived  the  condition 
of  prepayment  is  not  admissible  to  raise  an  inference  of 
waiver  in  a  particular  case,  in  the  absence  of  other  proof 
tending  to  establish  it,^  and  even  if  evidence  of  a  custom  of 
the  company  to  receive  payment  of  the  premiums  overdue 
were  admissible  generally,  it  was  not  so  where  the  payment 
was  after  the  death  of  the  insured.*  A  usage  of  the  company 
to  require  particular  proof  of  death  cannot  bind  the  insured 
unless  he  knew  of  it  when  he  took  the  policy  or  it  was  ex- 
pressly required 'by  it.*  A  well  established  custom  among 
life  insurance  companies  and  their  agents  as  to  the  kind  and 
extent  of  property  that  agents  may  possess  in  the  lists  of 
policies  they  procure  may  be  considered  as  explaining  the 
contract,  because  the  parties  are  presumed  to  make  the  con- 
tract in  reference  to  that  custom.*^  Where  the  defense  was 
that  a  habit  of  dram  drinking  was  concealed  in  the  applica- 
tion, it  was  held  that  it  was  incompetent  to  ask  whether  the 
party  was  reputed  a  dram  drinker.  The  only  way  such  evi- 
dence can  be  got  at  is  to  prove  the  number  of  drams  he  took, 
and  then  ask  a  medical  man  what  effect  they  would  have.^ 

§  378.  Testimony  of  Experts. — In  cases  of  life  insurance 
the  testimony  of  experts  is  admissible  to  some  extent  and 
often  becomes  indispensable.  It  has  been  held  that  where 
a  fact  concealed  was  some  bodily  infirmity,  it  was  com- 
petent to  allow  physicians  to  state  their  opinions  whether 
the  infirmity  was  calculated  to  shorten  the  life  of  the  in- 
sured.^    So  the  opinion  of  a  physician  is  competent  evidence 


'  See  contra,  Mut.  Ben.  L.  Ins.  Co.  v.  Ruse,  8  Geo.  684. 

«  Wood  V.  Poughkeepsie  Mut.  (F.)  Ins.  Co.  82  N.  Y.  619;    Burger  v.  Farm.  Mufc.  (F.) 
Ins.  Co.  3  Pittsb.  Leg.  Jour.  4 ;  ante,  §  190. 

•  Sullivan  v.  Cotton  States  L.  Ins.  Co.  48  Geo.  423. 

*  Taylor  v.  iEtna  L.  Ins.  Co.  13  Gray,  434. 

*  Ensworth  v.  N.  Y.  L.  Ins.  Co.  U.  S.  Circuit,  North.  Dist.  of  Ohio,  7  Am.   Law  Reg. 
N.  S.  382;  ante,  §  814. 

•  Promoter  L.  Ins.  Co.  v.  Barrie,  5  Murray  (Sc.)  136. 

'  Hartford  Prot.  (F.)  Ins.  Co.  v.  Harmer,  2  Ohio  St.  462.  A  very  carefully  considered  case. 
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as  to  the  cause  of  death.*    But  where  the  meaning  of  the 
term  used  is  free  from  ambiguity,  expert  testimony  is  not 
admissible  to  assign  a  meaning  to  it.     Thus  where  a  permit 
excepted  death  from  epidemics,  it  was  held  that  evidence 
could  not  be  admitted  in  order  to  show  that  yellow  fever  ig 
properly  classified  in  medical  science  and  knowledge  as  belong- 
ing to  diseases  called  epidemics,  for  the  permit  having  been  re- 
duced to  writing,  it  must  be  taken  to  be  the  repository  and  evi- 
dence of  the  final  intention  and  understanding  of  the  parties.* 
Where  the  defense  was  a  misrepresentation  in  the  statement 
of  the  occupation  of  the  deceased  in  the  application,  by  which 
it  was  stated  to  be  that  of  a  farmer,  while  his  real  occupation 
was  alleged  to  be  that  of  a  slave-catcher,  it  was  held  that 
the  testimony  of  the  company's  clerk  that  he  considered 
slave-catching  a  dangerous  business,  and  that  a  risk  would 
not  be  taken  at  any  premium  on  the  life  of  one  known  to  be 
so  engaged,  is  admissible ;  though  there  was  nothing  in  the 
printed  rates  of  premium  to  show  that  persons  of  this  class 
were  considered  hazardous  subjects.    The  court  say:*  "The 
mere  opinion  of  a  witness  who  knows  no  more  about  the 
subject  than  the  jury,  and  who  undertakes  to  draw  from 
facts  already  proved  deductions  which  they  can  make  as 
well  as  he,  is  not  admissible.     *     *     How  far  the  effect 
which  a  particular  fact  ought  to  have  on  the  risk  or  the  pre- 
mium may  be  proved  by  witnesses  conversant  with  the  busi- 
ness, is  a  vexed  question.     But  though  the  cases  conflict 
seriously,  I  think  none  of  them  go  so  far  as  to  say  that  one 
who  knows  the  practice,  not  only  of  the  particular  oflice,  but 
of  insurance  offices  generally,  may  not  give  his  opinion  of  the 
influence  which  a  given  fact  would  have  had  as  an  element 
in  the  contract.     Certainly  this  is  the  opinion  supported  by 
the  strongest  authority  and  the  best  reasons."    On  the  other 
hand,  it  has  been  held*  that  evidence  is  inadmissible  to 

'  MiUer  y.  Mnt.  Ben.  L.  Idb.  Co.  31  Iowa,  216;  s.  c.  1  Ids.  Law  Jour.  25. 
'  Pohaldki  y.  Mnt.  L.  Ids.  Co.  45  How.  504 ;  affirmed  in  Ct.  of  Appeals. 
'  Hartman  v.  Key  stone  Ins.  Co.  21  Penn.  466. 
*  Snmmers  v.  U.  S,  Ins.  An.  <&  Trusf  Co.  13  La.  An.  604. 
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show  that  the  company  would  not  have  insured  the  life  at 
the  rate  taken  if  it  had  known  he  would  have  been  subjected 
to  the  risk  of  a  voyage  on  a  steamboat,  there  being  no  condi- 
tion in  the  policy  against  such  a  voyage.  In  a  very  elabo- 
rate Irish  fire  insurance  case,  it  was  held  that  the  testimony 
of  the  secretary  of  an  insurance  company,  that  from  his  ex- 
perience as  an  officer  of  the  company,  he  could  say  that,  if 
certain  facts  had  been  communicated  to  the  company,  the 
premium  would  have  been  different,  was  admissible.^  But 
it  has  also  been  held  that  experts  cannot  be  admitted  to 
testify  as  to  the  effect  of  certain  facts  in  increasing  the  proper 
premium  *  or  the  risk,^  nor  as  to  the  materiality  of  certain 
facts  to  the  risk ;  *  but  while  an  expert  cannot  be  permitted  to 
testify  whether  "  leaving  a  dwelling-house  unoccupied  for  a 
considerable  length  of  time "  is  an  increase  of  the  risk,  the 
question  whether  such  leaving  unoccupied  is  material  to  the 
risk  may  be  tested  by  the  question  whether  underwriters 
generally  would  in  such  case  charge  a  higher  premium.*  The 
first  question  was  said  to  be  as  to  a  subject  within  common 
knowledge  as  to  which  opinions  were  inadmissible,  while 
the  latter  related  to  a  matter  which  was  within  the  peculiar 
knowledge  of  persons  versed  in  the  business  of  insurers. 
"  The  distinction,  though  fine,  seems  to  be  sound ;  it  is  be- 
tween an  inadmissible  opinion  and  an  admissible  fact.  The 
inference  of  increased  risk,  based  upon  the  fact  known  to 
him  of  a  higher  rate  of  premium  in  such  cases  cannot  be 
stated  by  the  witness ;  but  he  may  state  the  fact  which  is  to 
him  a  matter  of  special  knowledge,  and  from  which  the  jury 
may  draw  the  inference  of  increased  risk."  •  Questions  pro- 
pounded at  the  trial  to  the  physician  who  examined  the  ap- 
plicant for  insurance  as  to  the  effect  which  assumed  facts 

'  Quin  V.  Nat.  Ass.  Co.  Jones  A  Gary  (Ir.)  816 ;  s.  c.  5  Irish  Law  Rec.  N.  S.  267. 

■  Joyce  V.  Maine  (F.)  Ins.  Co.  46  Me.  168. 

'  Luce  y.  Dorchester  Mat.  F.  Ins.  Co.  105  Mass.  298. 

*  Jefferson  (F.)  Ins.  Co.  v.  Cotheal,  1  Wend.  12;  Hartford  Prot  (F.)  Ins.  Co.  v.  Har- 
iner,  2  Ohio  State,  452.  But  see  Kern  v.  South  St.  Louis  Mut.  F.  Ins.  Co.  40  Mo.  19; 
Schenck  v.  Mercer  Co.  Mut.  F.  Ins.  Co.  4  Zab.  447. 

*  Luce  V.  Dorchester  Mut.  F.  Ins.  Co.  105  Mass.  298.  '  May  on  Ins.  720. 
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would  have  had  upon  the  witness'   action  and  judgment, 
were  held  ^  to  be  properly  excluded.     They  did  not  call  for 
the  opinion  of  the  witness  in  a  matter  of  science  connected 
with  his  profession,  or  the  bearing  of  the  condition  and 
habits  attributed  to  the  assured  upon  the  risk  assumed  hy 
the  contract.     The  law  presumes  that  a  policy  of  insurance 
is  based  upon  the  application,  and  hence  it  is  not  error  to 
reject  the  testimony  of  the  officers  of  the  company  that  the 
policy  was  issued  in  the  belief  that  the  statements  in  the  ap- 
plication were  true,  and  \vould  not  have  been  issued  if  any 
of  them  had  been  known  to  be  untrue.*    How  far  any  false 
statements  affect  the  validity  of  the  contract  is  a  question  of 
law  for  the  court  and  not  one  to  be  settled  by  the  opinion  of 
either  party.    It  is  not  competent  to  ask  a  physician  whether 
a  person  in  the  habitual  use  of  intoxicating  liquors  is  an  in- 
surable subject.     However  eminent  as  a  physician,  he  might 
have  very  little  knowledge  as  to  what  kind  of  persons  insur- 
ance companies  might  properly  venture  to  insure.   And  even 
if  he  had  been  in  the  business  and  practice  of  insuring  live?, 
the  evidence  would  have  been  incompetent,  as  being  in  effect 
only  an  opinion  as  to  what  insurers  of  lives  ought  to  do  in 
certain  cases.     So  a  general  offer  to  prove  by  experts  in  the 
business  of  life  insurance  that  a  person  so  addicted  would 
not  be  considered  an  insurable  subject  is  admissible.    The  in- 
quirj'  did  not  relate  to  matters  of  science  or  skill.^ 

§  379.  In  a  recent  case  in  New  York  some  of  the  limita- 
tions upon  expert  testimony  are  stated.*      "Another  con- 


*  Higbie  v.  Guardian  Mut.  T..  Ins.  Co.  63  N.  Y.  608  ;  s.  c.  2  Ins.  Law  Jour.  761 ;  Durrell 
V.  Bederly,  1  Holt,  N.  P.  C.  283.  But  see  Wulton  v.  Nat  Loan  Fund  L.  Ass.  Soc.  17  Abb. 
72;   ff»*/(?,  §60. 

*  Washington  L.  Ins.  Co.  y.  Hanly,  10  Kans.  625;  s.  o.  2  Ids.  Law  Jour.  283. 

»  Rawls  V.  Am.  L.  Ins.  Co.  86  Barb.  867 ;  s.  o.  27  N.  Y.  282.  See  ante,  ^  266.  As 
to  the  opinion  of  insurers  as  evidence,  see  Jefferson  (F.)  Tns.  Co.  v.  Cotheal,  7  Wend.  72; 
Schenck  v.  Mercer  Co.  Mut.  (F.)  Ins.  Co.  4  Zab.  447 ;  Hartford  Prot.  (F.)  Ins.  Co.  v.  Har- 
mer,  2  Ohio  St.  462 ;  Joyce  v.  Maine  (F.)  Ins.  Co.  45  Me.  168;  Merch.  <fe  Man.  Mut  (F.) 
Ins.  Co.  V.  Wash.  Mut.  Ins.  Co.  1  Handy  (Ohio),  408;  Kern  v.  South  St.  Louis  Mut  (F.) 
Ins.  Co.  40  Mo.  19. 

*  Higbie  v.  Guardian  Mut  L.  Ins.  Co.  63  N.  Y.  603 ;  a  o.  2  Ins.  Law  Jour.  761.  In 
this  case  a  question  was  raised,  but  not  decided,  as  to  the  admissibility  of  non-expert 
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dition  was,  however,  wanting  to  make  the  proposed  testi- 
mony of  the  witness  competent,  viz.,  knowledge  by  the 
witness  of  the  facts  necessary  to  enable  him  to  give  an 
opinion  in  the  particular  case.  Science  and  skill,  without  a 
knowledge  of  the  facts  essential  to  a  correct  application  of 
them,  are  of  no  value  to  an  expert  as  a  witness.  To  make 
the  opinion  of  a  medical  gentleman  as  to  the  character  and 
nature  of  the  ailment  of  an  individual  evidence,  he  must 
have  a  knowledge  of  the  circumstances  and  conditions  essen- 
tial to  a  right  understanding  of  the  matter  upon  which  his 
•  opinion  is  asked.  In  the  cases  in  which  the  opinion  of  ex- 
perts has  been  admitted,  the  courts  have  held  that  the  wit- 
nesses have  had  the  requisite  skill  and  learning,  as  well  as  a 
sufficient  knowledge  of  the  particular  subject  in  regard  to 
which  they  were  called  to  testify.^  This  does  not  exclude 
opinions  of  experts  based  upon  facts  proved  ty  other  wit- 
nesses. But  the  facts  necessary  to  the  formation  of  a  correct 
opinion  must  in  all  cases  be  known  to  the  witness  or  proved 
by  others,  and  they  must  be  such  as  enable  him,  by  the  right 
use  of  his  skill  and  learning,  to  answer  intelligently  the 
questions  put.  Opinions  are  only  admissible '  in  evidence 
when  founded  on  the  personal  observation  of  the  witness, 
or  facts  as  proved  by  other  witnesses.  It  was  the  opinion 
of  Dr.  Duran  as  a  gentleman  skilled  in  medicine  only, 
that  was  admissible,  and  when  he  testified  that  he  had 
not  sufficient  knowledge  to  enable  him  to  form  or  express 
a  medical  opinion  as  to  the  cause  or  character  of  the 
headaches  of  the  assured,  the  court  properly  excluded  evi- 
dence of  the  impressions  made  upon  his  mind  by  casual 
intercourse  with  him.  Opinions  are  only  admitted  in  evi- 
dence as  a  matter  of  necessity,  and  in  cases  in  which  the 
observation   and   experience   of  ordinary  persons  will  not 


testimony  to  prove  insanity.  It  was  held,  however,  that  persons  of  ordinary  understand- 
ing are  competent  to  form  an  opinion  whether  one  whom  they  have  opportunity  to  observe 
appears  to  be  sick  or  well  at  the  time. 

'  Swan  V.  Middlesex,  101  Mass.  178 ;  Bedell  v.  Long  Island  R.  R.  Co.  44  N.  Y.  367 ; 
State  V.  Hinkle,  6  Iowa,  880. 
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enable  them  to  draw  correct  conclusions  from  the  particular 
facts.  It  would  be  dangerous  in  the  extreme  to  permit  tlie 
surmises  and  conjectures  of  experts  to  go  to  a  jury  as  impor- 
tant evidence.  Experts  may  give  opinions  based  on  facts,  not 
on  conjecture. 

"  The  plaintiflF,  under  objection  by  the  defendant,  was  per- 
mitted to  ask  medical  witnesses  questions  based  upon  the 
report  of  the  medical  examiner  of  the  assured  to  the  defend- 
ant, and  which  had  been  verified  by  him  as  a  witness,  and 
also  upon  the  hypothesis  that  the  assured  had  at  the  time  of 
the  insurance  been  afflicted  ^vith  severe  attacks  of  headache, 
as  alleged  by  the  defendant,  and  in  support  of  which  allega- 
tions evidence  had  been  given.    The  witnesses  testified  that 
the  results  of  the  examination  detailed  by  the  examiner  indi- 
cated unusually  good  health  in  the  subject ;  that  they  would 
not  expect  to  find  such  physical  health  in  a  person  who  had 
had  oft-repeated  severe  attacks  of  headache — that  is,  that  the 
state  of  health  indicated  by  the  reported  examination  was 
inconsistent  with  a  functional  derangement  as  claimed  and 
alleged  by  the  defendant.     The  evidence  was  unobjection- 
able.    The   physical   condition   and  state  of  health  of  the 
assured  at  the  time  of  the  application  was  directly  in  issue, 
and  any  evidence  tending  to  show  that  he  was  then  in  sound 
health    and  a  proper  subject  of  insurance,  was  competent. 
All  persons  of  ordinary  understanding  are  competent  to  form 
an  opinion,  whether  one  whom   they  have  opportunity  to 
observe  appears  to  be  sick  or  well  at  the  time.    Medical  men 
of  skill  and  experience  are  not  necessarily  restricted  to  their 
own  observation,  but  may  give  an  opinion  based  upon  facts 
proved  by  others,  or  upon  hypothetical  cases,  when  pertinent 
to  the  issue,  and  evidence  has  been  given  tending  to  prove 
the  facts  assumed." 

§  380.  Admissibility  of  Evidence  in  Certain  Cases.— Where 
a  witness  stated  that  he  delivered  preliminary  proofs,  and 
stated  the  time  and  place,  it  was  held^  that  this  waa  sufficient 

'  Hincken  v.  Mat.  Ben.  L.  Ina.  Co.  60  N.  Y.  657;  &  c.  below,  6  Laos.  21. 
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to  justify  the  jury  in  finding  that  the  condition  of  the  policy 
liad  been  complied  with  ;  the  proofs  being  in  defendant's  pos- 
session, and  it  not  having  accounted  for  or  produced  them ; 
and  having  received  and  retained  them,  as  far  as  appeared, 
without  objection,  it  would  not  be  assumed  that  they  were 
defective.  All  the  papers  on  which  the  company  acted  when 
it  decided  to  grant  the  policy  are  admissible.^  Where  the 
policy  refers  to  the  application  as  forming  a  part  of  it,  it  is 
inadmissible  without  the  application.*  Where  the  company 
defended  on  the  ground  of  fraudulent  concealment  and  mis- 
representation, it  was  held  that  the  plaintiff  was  entitled 
to  an  inspection  of  the  statements  made  by  the  referees  and 
the  report  of  the  physician  who  examined  the  insured,  though 
the  report  was  expressed  to  be  "  confidential,"  because  "  the 
<}ompany  cannot  be  privileged  from  producing  a  report  made 
by  their  officer  upon  which  they  acted  in  granting  the  insur- 
ance." ^  Where  the  question  is  as  to  the  power  to  remit  for- 
feitures, the  charter  and  by-laws  are  admissible.*  Where  the 
defense  was  that  the  death  was  caused  by  suicide,  it  was  held 
incompetent  to  show  that  the  deceased  was  an  atheist  or  an 
infideL*^  Where  the  defense  was  that  the  deceased  died  in 
1;he  violation  of  a  known  law,  it  was  held  that  the  record  of 
a  court,  showing  the  acquittal  of  the  person  who  killed  him, 
was  not  competent  evidence.  There  was  no  privity  of  par- 
ties, or  identity  of  issue.  The  acquittal  of  the  slayer  could 
not  establish  that  the  party  slain  was  guilty  of  a  crime,  but 
only  that  the  slayer  was  excused  by  circumstances  of  provo- 
catioiL*  Where  there  were  three  claimants  to  the  money, 
payable  under  a  policy  issued  by  a  Connecticut  company, 
upon  the  life  of  a  person  who  died  in  New  Orleans,  one  of 
the  parties  brought  suit  in  Connecticut,  and  the  company 

*  Rawls  V.  Am.  Mut  L.  Ina.  Co.  27  N.  Y.  282. 

■  Lycoming  Mut.  (F.)  Ins.  Co.  v.  Sailer,  67  Penn.  108 ;  Drullard  v.  Am.  Pop.  L.  Ins.  Co. 
MSS.  Superior  Court  of  Buffalo ;  Rogers  v.  Charter  Oak  L.  Ins.  Co.  MSS.     See  ante,  866. 

*  Mahoney  v.  Nat  Widows'  L.  Asa.  Fund,  6  L.  R.  C.  P.  262. 

*  Koelges  v.  Guardian  L.  Ina  Co.  2  Lans.  480;  s.  o.  9  Abb.  N.  S.  91. 

*  Gibson  v.  Am.  Mut,  L.  Ins.  Co.  87  N.  Y.  80. 

*  Cluff  y.  Mut  Ben.  L.  Ins.  Co.  99  Mass.  17;  attie,  %  21i. 
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interpleaded  all  parties,  but  only  two  of  the  three  appeared, 
the  third  person  being  out  of  the  jurisdiction.  He  afterwards 
brought  a  suit  in  Louisiana,  and  it  was  held  that,  though  the 
judgment  in  Connecticut  was  not  res  judicata^  it  was  admis- 
sible in  order  to  show  that  the  company  had  paid  the  money 
to  the  proper  party.*  Where  an  accident  policy  covered  aU 
accidents,  making  no  exception  of  any  particular  occupation, 
it  was  held  that  evidence  was  inadmissible  to  show  that  the 
occupation  of  the  insured  was  different  at  the  time  the  insur- 
ance was  procured  from  what  it  was  when  the  accident  oc- 
curred.* The  name  of  a  company,  as  "The  Pacific  Mutual 
Life  Insurance  Company,  of  California,"  raises  no  presump- 
tion that  the  company  is  a  corporation  rather  than  an  associa- 
tion, or  that,  if  a  corporation,  it  was  created  under  the  laws 
of  that  state.® 

§  381.  New  York  has  a  peculiar  statute  which  forbids 
a  physician  to  disclose  •  any  information  which  he  may  have 
acquired  in  attending  any  patient  in  a  professional  capacity. 
Though  passed  for  a  very  different  purpose,  it  is  claimed  that 
its  terms  cover  the  case  of  a  physician  referred  to  by  the  ap- 
plicant, and  also  the  physician  who  attends  during  the  final 
•  illness.  No  reported  case  has  passed  upon  this  statute  as 
applicable  to  life  insurance,  but  in  an  unreported  case  at  nm 
priuaf"  objections  to  evidence  based  on  this  statute  were 
overruled.  The  defendant  took  the  ground  that  the  statute 
merely  established  a  privilege  which  might  be  waived  by 
the  patient,*^  and  that  by  referring  the  court  to  the  physician 
for  information  he  had  waived  his  privilege ;  that  since  the 
change  in  the  law  so  as  to  allow  parties  to  be  examined,  the 
reason  of  the  statute  ceased  to  exist.*  It  was  urged,  more- 
over, that  the  privilege  was  personal  to  the  patient,  and 


'  Wood  V.  PhoBQix  Mat.  L.  Ins.  Co.  22  La.  Ann.  617. 

*  Provident  L.  Ins.  Co.  v.  Fennell,  49  111.  180, 

*  Briggs  V.  McCidlongb,  36  Cal.  642. 

*  Edington  v.  Mut.  L.  Ins.  Co.  N.  Y.  Supreme  Court,  Ontario  Countj'. 

*  Johnson  y.  Johnson,  14  Wend.  637. 

*  Whitney  v.  Bamey,  30  K  Y.  342 ;  In  re  Mitchell,  12  Abb.  249. 
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could  not  be  availed  of  by  a  third  party  after  his  death,^  nor 
could  it  at  any  time  be  applied  to  perpetuate  a  crime  or  pre- 
vent itd  discovery,  or  to  commit  a  fraud  or  prevent  its  dis- 
closure and  defeat.^  The  court  held  the  evidence  admissible.* 

§  382.  The  Admissibility  of  the  Canyassing  Docnments  of 
the  CompaDy. — ^The  attempt  has  been  made  in  several  cases 
to  vary  the  provisions  of  the  policy,  by  construing  it  in  con- 
nection with  the  prospectus  or  canvassing  documents  issued 
by  the  company,  and  thus  to  introduce,  substantially,  a 
waiver  of  some  condition  of  the  policy.     In  England  the 
attempt  has  succeeded  in  several  cases  since  the  passage  of 
the  Common  Law  Procedure  Act  of  1854,  one  section  of 
which  allows  the  interposition  of  a  plea  or  replication  on 
equitable  grounds,  and,  therefore,  in  cases  where  the  lan- 
guage of  the  policy  has  been  pleaded  by  the  company  to 
defeat  an  action  upon  it,  a  replication  has  been  interposed  to 
avoid  the  eflfect  of  the  condition.*    The  earliest  of  these  cases 
was  Wood  V.  Dwarris,*  where  the  plea  alleged  that,  by  the 
terms  of  the  policy,  it  was  to  be  void  if  any  statement  in  the 
proposal  were  untrue,  and  that,  in  point  of  fact,  the  proposal 
was  untrue  in  stating  that  another  company  had  accepted  the 
life.    The  equitable  replication  was  interposed,  that  before 
the  issue  of  the  policy  the  company  had  issued  a  prospectus^ 
in  which  they  agreed  that  all  policies  should  be  valid,  except 
in  cases  of  fraud,  and  that  the  plaintiff  insured  relying  upon 
this,  that  the  policy  was  therefore  in  equity  subject  to  the 
terms  that  it  should  be  indisputable,  except  for  fraud,  and 

'  Allen  Y.  Pablic  Administrator,  1  Bradf.  221;  affirmed,  Selden's  Notes,  87. 

*  Hewitt  V.  Prime,  21  Wend.  79. 

'  The  statute  is  as  follows  (2  R.  S.  406) :  "  No  person  daly  authorized  to  practice 
physic  or  surgery  shall  be  allowed  to  disclose  any  information  which  he  may  have  ac- 
quired in  attending  any  patient  in  a  professional  character,  and  which  information  was 
necessary  to  enable  him  to  prescribe  for  such  patient  as  a  phyBician,  or  to  do  any  act  for 
him  as  a  surgeon.'*  The  same  in  the  city  of  New  York  has,  at  Nisi  Prius,  admitted  siiAilar 
evidence.    Dilleber  v.  Home  L.  Ins.  Co.  not  reported. 

*  The  language  is,  fhat  it  shall  be  lawful  in  any  case  in  which,  if  judgment  were  Ob- 
tained, he  would  be  entitled  to  relief  against  such  judgment,  on  equitable  grounds,  to 
plead  the  facts  which  entitle  him  to  such  relief  by  way  of  defense.  St.  17  A  18  Vict, 
c.  125,  §§  88  to  86. 

*  1 1  Exch.  493. 
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that  the  misstatement  was  not  fraudulent.  There  was  a  re- 
joinder, that  the  policy  was  made  on  the  hasis  of  the  pro- 
posal, and  that  there  was  no  promise  that  the  policy  should 
be  indisputable,  except  in  case  of  fraud.  The  question  came 
up  on  demurrer  to  the  rejoinder,  and  it  was  held  that  the  re- 
joinder was  bad,  and  that  the  replication  was  a  good  avoid- 
ance of  the  plea.* 

In  the  later  case  of  Wheelton  v.  Hardisty,*  there  was  a 
similar  replication,  but  an  issue  was  taken  upon  it,  and  it 
appeared  that  the  company  had  in  fact  issued  a  prospectus 
stating  that  their  policies  were  indisputable  except  on  the 
ground  of  fraud,  but  there  was  no  express  proof  that  the 
plaintiffs  saw  the  prospectus  or  were  induced  by  it  to  take 
the  policy,  though  the  jury  so  found,  and  the  Court  of 
Queen's  Bench  therefore  set  aside  a  verdict  for  the  plaintiff. 
Erie,  J.,  in  giving  the  prevailing  opinion,  says:  "The  pre- 
sumption of  the  written  policy  containing  the  real  terms  be- 
tween the  parties  and  the  general  presumption  against  fraud, 
are  presumptions  against  the  facts  stated  in  the  replication; 
and  the  onus  of  proof  was  clearly  upon  the  plaintiffs ;  and 

'  Baron  Alderson,  in  giving  his  opinion,  says ;  "  The  plea,  in  sabstance,  states  tiiat 
the  policy  was  made  upon  the  express  condition,  that  if  any  statement  contained  in  the 
proposal  were  untrue,  the  policy  should  be  void ;  and  it  is  averred  that  a  particular  state- 
ment made  in  the  proposal  was  untrue.  That  would  have  been  a  perfectly  good  defense, 
if  the  policy  had  been  effected  on  the  terms  mentioned  in  the  proposal.  But,  then,  the 
plaintiff  rejoins  on  equitable  grounds,  that,  before  the  policy  was  entered  into,  the  defend- 
ants issued  a  prospectus,  by  which  they  represented  that  all  policies  effected  by  tbem 
should  be  indisputable,  except  in  cases  of  fraud.  This  was  holding  out  to  all  the  world, 
that  they  would  require  no  proof  of  the  truth  of  the  matters  stated  in  the  proposal,  but 
would  only  dispute  the  clum  on  the  ground  of  fraud.  So  that  the  word  '  untrue,'  in  tbe 
proposal,  really  means  '  fraudulent.'  When  the  plaintiff  went  to  their  office,  tbe  defend- 
ants professed  to  grant  him  an  assurance  on  those  terms,  therefore  they  cannot  now  set 
up  as  a  defense,  that  the  statement  in  the  proposal  was  untrue,  unless  they  add  that  it  was 
*  fraudulently '  untrue,  for  they  have,  in  fact,  said  that  they  will  never  make  any  other 
defense." 

Martin,  B.,  says :  '*  No  doubt  it  would  be  competent  for  the  company  to  grant  a  policy 
upon  terms  which  excluded  the  prospectus ;  and  if  that  were  so,  the  defendants  would  be 
justified  in  resisting  this  action,  and  might  simply  have  traversed  the  replication;  for  the 
plaintiff  is  bound  to  prove,  not  only  that  such  a  prospectus  was  issued,  but  also  that  the 
policy  was  made  on  the  terms  of  that  prospectus ;  and,  therefore,  if  the  defendants,  in- 
fitead  of  rejoining,  as  they  have  done,  had  taken  issue  on  the  replication,  and,  what  is  now 
Alleged  on  their  behalf  be  true,  they  would  have  obtained  the  verdict." 

»8  EL  A  Bl.  232;  s.  o.  8  Jur.  N.  S.  1169;  6  76.  14;  26  L.  J.  Q.  B.  266;  27  A  241. 
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according  to  the  principles  of  equity  as  laid  down  in  the  de- 
cisions cited  tefore  ns  in  the  argument,  very  distinct  proof 
ought  to  be  given  in  proof  of  facts  to  raise  the  equity 
•suggested  in  the  replication."  In  an  Irish  case  ^  it  was  held 
that  where  the  policy  was  expressly  made  on  the  basis  of 
the  application,  and  the  company  pleaded  that  the  latter 
contained  a  misstatement  as  to  the  age  of  the  insured,  an 
equitable  replication  averring  that  he  made  the  statement  as 
to  age  by  reason  of  information  received  from  the  defendants, 
was  good ;  that  the  replication  showed  an  estoppel  against 
the  defendants,  and  did  not  infringe  the  rule  against  varying 
a  contract  under  seal.* 

§  383.  In  this  country  a  similar  question  arose  in  Mutual 
Benefit  Life  Insurance  Co.  v.  Ruse,'  where  it  was  contended 
that  though  the  policy  was,  by  its  terms,  to  be  forfeited  un- 
less the  premium  was  paid  on  a  day  named,  yet  that  a 
pamphlet  issued  by  the  company,  but  not  refen'ed  to  in  the 
policy,  in  effect  gave  thirty  days'  grace.  But  the  court  held 
that  the  pamphlet  was  not  admissible  in  evidence  for  the 
purposes  for  which  it  was  offered.  They  say :  "  The  position 
of  the  plaintiff  below  is,  that  this  pamphlet,  being  promul- 
gated as  containing  the  terms  and  conditions  upon  which 
the  company  insures,  they  are  bound  by  it,  its  declarations 
entering  into  and  constituting  a  part  of  their  contracts  of  in- 
surance, and  that  the  meaning  and  legal  effect  of  the  thirty 

■  Sweeny  v.  Promoter  L.  Aas.  <fe  Ann.  Co.  14  Irish  Law,  N.  S.  476. 

'  In  Wheelton  v.  Hardisty,  8  E.  <fe  B.  282,  Erie,  J.,  says, "  We  cannot  help  adding  that 
we  entertain  great  fear  of  the  effect  of  equitable  replications  like  the  present  being  allowed 
to  control  solemn  deeds  or  instruments  in  writing.  The  same  effect  must  be  given  to 
mere  conversations,  as  the  fact^f  the  supposed  inducement  being  in  writing  can  make  no 
difference ;  "  but  Lord  Campbell  says,  in  the  same  case, "  A  prospectus  issued  by  authority 
of  the  iniurance  company  is  not  like  a  prior  observation  of  an  officer  of  the  company  dur- 
ing the  ne^tiation,  but  is  a  solenm  undertaking  on  the  part  of  the  company.  And  if  the 
policy  really  is  entered  into  on  the  faith  of  the  prospectus,  I  think  that,  in  equity,  the 
prospectus,  although  not  ezpreasly  referred  to  in  the  policy,  is  so  far  to  be  considered  a 
part  of  the  contract,  that  equity  ought  not  to  allow  a  defense  to  be  set  up  against  an  un- 
dertaking in  the  prospectus  on  the  faith  of  which  the  policy  was  effected.''  Among  other 
cases  of  equitable  replication  in  the  English  courts  are,  Reis  v.  Scottish  Eq.  L.  Ass.  Soc. 
2  H.  A  N.  19 ;  Solvency  Mufr.  Guar.  Co.  v.  Freeman,  7  H.  A  N.  17. 

*  8  Georgia,  534. 
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day  clause  or  rule  are,  that  if  the  premium  is  paid  or  ten- 
dered at  any  time  within  the  thirty  days,  it  extends  the  con- 
tract so  as  to  hold  them  liable  for  the  insurance,  even  where, 
as  in  this  case,  the  insured  dies  after  the  time  stipulated  in 
the  policy  for  the  payment  of  the  premium,  and  before  the 
tender  or  payment.  I  do  not  mean  to  say  that  in  no  case, 
and  for  no  purpose,  would  this  pamphlet  be  admissible.  In 
this  case  it  is  inadmissible,  because  it  cannot  be  construed  so 
as  to  enlarge  or  extend  the  terms  and  obligations  of  the  con- 
tract  as  contained  in  the  policy.  It  is  to  be  noted  that  the 
policy  contains  no  reference  whatever  to  the  pamphlet ;  of 
course  none  to  that  part  of  it  now  being  considered.  *  * 
Indeed,  the  plaintiff  does  not  pretend  to  rely  upon  the  policy 
alone ;  his  reliance  is  upon  the  pamphlet  connected  with  the 
policy.  *  *  The  policy  itself  is  considered  to  be  the 
contract  between  the  parties,  and  whatever  proposals  are 
made,  or  conversations  had,  prior  to  the  subscription, 
they  are  to  be  considered  as  waived,  if  not  inserted  in 
the  policy  or  contained  in  a  memorandmn  annexed  to  it.^ 
Whatever  is  contained  in  the  policy,  or  written  upon  it  at 
the  time  of  signing,  is  a  part  of  the  contract,  and  is  adopted 
by  the  signature,  whether  the  words  are  in  the  margin,  or 
put  in  by  consent  after  signing,  or  written  transversely,  or 
indorsed.  Now,  if  this  policy  had  referred  to  this  printed 
pamphlet,  it  would  have  become  thereby  a  part  of  the  con- 
tract. *  *  From  which  affirmative  proposition  logically 
it  follows  that,  if  the  printed  proposals  are  not  referred  to, 
they  are  no  part  of  the  contract.  *  *  K  this  pamphlet  i8 
admitted,  it  is  by  the  invocation  of  parol  testimony.  Of  it- 
self it  proves  nothing,  as  it  bears  no  evidence  of  being  the 
act  of  the  parties.  It  is  produced  as  containing  the  usage 
by  which  it  is  alleged  the  company  is  bound.  It  is  set  up  by 
parol ;  its  promulgation  is  proven  by  parol ;  and  if  admitted 
it  is  brought  to  bear  upon  the  policy  by  the  aid  of  parol 
evidence.  If  admitted,  it  contradicts  the  express  stipulations 
of  the  policy." 

'  Higginson  v.  Dall,  13  Mass.  96. 
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The  same  question  was  presented  in  a  case  between  the 
same  parties  in  New  York.  ^  The  Supreme  Court  of  that 
state,  held  that  the  defendants  were  estopped  by  their  pro- 
spectus from  insisting  upon  the  default  in  payment  on  the 
day  named  in  the  policy.  But  the  Court  of  Appeals  reversed 
this  decision,  saying :  "  The  question  first  to  be  considered  on 
this  subject  is,  whether  ijie  prospectus  is  to  be  treated  as 
part  and  parcel  of  the  contract  between  the  parties.  It  was 
not  referred  to  in,  nor  in  any  manner  annexed  to,  the  policy. 
Nothing  is  better  settled  than  that,  where  two  parties  have 
entered  into  a  written  contract,  all  previous  negotiations  and 
propositions  in  relation  to  such  contract,  whether  parol  or 
written,  are  to  be  regarded  as  merged  in  the  final  agreement. 
Such  preliminary  matter  may  sometimes  be  admissible  under 
the  rule  which  admits  evidence  of  the  surrounding  circum- 
stances for  the  purpose  of  explaining  an  ambiguous  expres- 
sion, but  never  where  the  terms  of  the  contract  are  clear  and 
explicit.  The  legal  inference  in. all  such  cases,  if  the  contract 
varies  from  what  has  been  previously  said  or  written,  is,  that 
the  parties,  upon  further  consideration,  have  changed  their 
views.  Policies  of  insurance  are  no  exception  to  this  rule. 
*  *  There  is,  therefore,  not  the  slightest  authority  for 
holding  that  any  preliminary  or  collateral  writing  whatever, 
which  is  neither  annexed  to  nor  referred  to  in  the  policy,  can 
be  taken  as  a  part  of  the  contract  of  insurance ;  and  the  gen- 
eral principles  of  law  are  directly  opposed  to  any  such  doc- 
trine. But  it  is  contended  that  if  the  prospectus  is  not  to  be 
regarded  as  incorporated  into  the  contract  itself,  it  is  never- 
theless obligatory  upon  the  company  as  a  representation. 
Undoubtedly  a  written  or  printed  statement  delivered  by  the 
agent  of  the  company  to  an  applicant  for  insurance,  relating 
directly  to  the  insurance  applied  for,  may  amount  to  a  repre- 
sentation on  the  part  of  the  company ;  but  as  a  representa- 
tion merely,  the  prospectus  in  this  case  cannot  aid  the 
plain tifi;     A  representation  by  the  assured,  if  false,  avoids 

»  Ruse  V.  Mut.  Ben.  L.  Ins.  Co.  26  Barb.  556;  on  appeal,  23  N.  Y.  616. 
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the  policy.  Here  it  is  not  sought  to  avoid,  but  to  enforce 
the  policy.  The  only  mode,  therefore,  in  which  the  prospec- 
tus can  be  made  to  aid  the  plaintiff  is  by  treating  the  com- 
pany as  absolutely  bound  by  its  terms  to  the  same  extent  as 
if  it  had  been  incorporated  into  the  policy.  The  Supreme 
Court  accomplished  this  by  holding  the  company  estopped 
by  the  terms  of  the  prospectus ;  but  this  was  clearly  a  mis- 
application of  the  doctrine  of  estoppel.  It  has  never,  I  think, 
been  held,  when  the  conditions  of  a  contract  proposed  in  the 
preliminary  negotiations  between  the  parties  varied  from  the 
contract  as  finally  consummated,  that,  although  such  condi- 
tions form  no  part  of  the  contract,  they  may,  nevertheless, 
operate  as  an  estoppel  upon  the  parties.  The  reasons  given 
why  these  introductory  propositions  do  not  become  incorpo- 
rated into  the  contract,  viz. :  that  they  are  presumed  to  have 
been  subsequently  waived  or  abandoned,  conclusively  repel 
all  idea  of  an  estoppel  in  such  a  case."  A  motion  was  subse- 
quently made  in  the  Court  of  Appeals  for  a  re-argument, 
when  the  attention  of  the  court  w^as  called,  for  the  first  time, 
to  the  English  cases  already  referred  to.  The  motion  was 
denied,  because  the  court  held  ^  that  there  could  on  other 
grounds  be  no  recovery,  but  they  say  that  those  cases  "  do 
certainly  hold  that  the  prospectus  might  equitably  be  re- 
garded as  forming  part  of  and  controlling  the  terms  of  the 
policy.  It  is  not  improbable  that  an  examination  of  these 
cases  would  have  led  this  court  to  a  different  conclusion  than 
the  one  it  arrived  at  upon  the  point." 

In  spite  of  this  intimation  of  the  Court  of  Appeals,  it 
seems  very  difficult  to  lay  dowm  any  principle  upon  which  a 
prospectus  or  other  document  not  referred  to  in  the  policy, — 
except  the  charter  of  the  confpany, — can  be  introduced  to 
vary  the  unequivocal  terms  of  the  policy.  * 

§  384.  What  are  Questions  of  Faet  and  what  Questions  of  Law. 

'  24  N.  y.  668. 

*  As  to  evidence  upon  the  following  snbjects,  see  atiie:  Real  Party  in  Interest,  §  17; 
Materiality,  §§  48, 49,  64;  Delivery  of  Policy,  §§  161  to  170;  Time  Contract  takes  Effect, 
§  173 ;  Presumption  as  to  Death,  §§  201,  205,  206 ;  Proofs  of  Death  as  Evidence,  §  265. 
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— ^It  is  for  the  jury  to  say  whether  a  statement  is  material, 
subject  to  having  their  verdict  set  aside,  as  contrary  to  evi- 
dence, as  in  other  cases ;  ^  but  if  the  false  statement  is  made 
in  reply  to  a  specific  question,  its  materiality  is,  as  already 
shown,  settled  by  the  contract.^  The  question  of  concealment, 
and  its  materiality,  is  to  be  submitted  to  the  jury.*  To  a 
question  of  what  disease  a  person  died,  the  answer  was, 
"  Unknown."  It  was  held  that  it  should  have  been  left  to 
the  jury  to  say  whether  this  meant  "  unknown  "  to  the  appli- 
cant or  to  any  one.*  Whether  or  not  an  agent  has  authority 
to  dispense  with  the  usual  mode  of  payment  and  to  substi- 
tute another,  is  a  question  of  fact,  and  not  of  law.* 

It  is  for  the  jury  to  say  whether  a  chaplain  in  the  army 
is  in  the  military  service,  and  whether  the  assured,  if  in  the 
military  service,  was  ever  actually  employed  in  such  service ;  • 
and  also  whether  certain  transactions  proved  amounted  to  a 
refusal  to  insure.^ 

§  385.  Construction  of  Policies. — ^The  courts  will  always 
so  construe  a  policy  as  to  give  it  effect,  rather  than  to  make 
it  void,  and  nothing  but  the  most  stern  legal  necessity  will 
constrain  them  to  give  it  a  construction  which  would  nullify 
it.  They  always  hold  that  the  written  part  shall  prevail 
over  the  printed  part  in  cases  of  repugnancy.®  When  the 
language  of  a  promisor  may  be  understood  in  more  senses 

than  one,  it  is  to  be  interpreted  in  the  sense  in  which  he  had 

» 

'  Hoguenin  v.  Ray  ley,  6  Taunt.  186 ;  LiDdennn  v.  Desborongb,  8B.  <&  C.  586;  Ander- 
8011  y.  Fitzgerald,  4  H.  of  Ld/s  Cas.  484;  a.  c.  3  C.  A  P.  368 ;  Campbell  v.  N.  E.  Mut  L. 
Ids.  Co.  98  Mass.  881,  398;  WaiDewright  y.  Bland.  1  Mood.  &  Rob.  481. 

'  Ante,  §  64;  and  see  Shoemaker  y.  Glens  Falls  (F.)  Ins.  Co.  60  Barb.  84. 

*  Sexton  y.  Montgomery  Co.  Mut.  (F.)  Ins.  Co.  9  Barb.  191. 

*  Swift  y.  Mass.  Mut.  L.  Ins.  Co.  2  N.  Y.  Supreme  R.  302. 

*  Sheldon  y.  Conn.  Mut.  L.  Ins.  Co.  25  Conn.  207. 

*  Mut  Ben.  L.  Ins.  Co.  y.  Wise,  34  Md.  682 ;  s.  c.  1  Ins.  Law.  Jour.  433. 
'  Ibid. 

"  Harper  y.  Albany  Mut.  (F.)  Ins.  Co.  17  N.  Y.  194;  Harper  y.  N.  Y.  City  (F.)  Ins. 
Co.  22  N.  Y.  441 ;  Benedict  y.  Ocean  (F.)  Ins.  Co.  31  N.  Y.  389 ;  Phoenix  (F.)  Ins.  Co.  v. 
Taylor,  6  Min.  492;  Ilayward  y.  Northwestern  (F.)  Ins.  Co.  19  Abb.  116;  Forbes  y.  Am. 
Mut  L.  Ins.  Co.  16  Gray,  249 ;  De  Camp  y.  N.  J.  L.  Ins.  Co.  8  Ins.  Law  Jour.  89,  U.  S. 
C.  C.  S.  D.  of  N.  Y. ;  Reynolds  y.  Comm.  F.  Ins.  Co.  47  N.  Y.  597. 
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reason  to  suppose  it  was  unc^erstood  by  the  promisee.^  If  it 
be  uncertain,  in  view  of  the  general  terms  of  an  instrument 
•and  the  apparent  object  of  the  parties,  \Yhether  given  words 
were  used  in  an  enlarged  or  a  restricted  sense,  other  things 
being  equal,  that  construction  should  be  adopted  which  is 
most  beneficial  to  the  promisee.^  Conditions  and  provisos 
in  policies  of  insurance  are  to  be  construed  strictly  against 
the  underwriters,  as  they  tend  to  narrow  the  range  and  limit 
the  force  of  the  principal  obligation.*  Conditions  providing 
for  disabilities  and  forfeitures  are  to  receive,  when  the  intent 
is  doubtful,  a  strict  construction  against  those  for  whose  bene- 
fit they  are  introduced.*  If  the  language  of  a  policy  is  capa- 
ble of  two  interpretations,  that  one  must  be  adopted  which 
is  most  favorable  to  the  assured,  because  the  language  used 
is  that  of  the  insurer.^  The  inquiry  always  is,  is  there  be- 
tween the  exception  and  the  scope  of  the  undertaking  in  the 
policy  any  repugnance  ?  K  not,  in  construing  the  policy,  the 
intent  of  the  parties  is  to  be  gathered  from  both  the  written 
and  printed  portions  and  eff*ect  giv^en  to  both,  according  to 
the  ordinary  rules  of  construing  written  contracts.®  But  some 
deo^ree  of  acuteness  should  be  called  in  to  uphold  and  enforce  ' 
such  agreements  whenever  there  has  been  a  fair  contract  and 
a  substantial  compliance.  Insurance  companies  are  not  favor- 
ites of  the  law.^    The  words  of  the  application  are  to  he 


»  Hoffman  v.  ^Etna  F.  Ins.  Co.  82  N.  Y.  406 ;  Potter  v.  Ont.  «fe  Liv.  (F.)  Ina.  Co.  fi  Jlill, 
149 ;  Barlow  v.  Scott,  24  N.  Y.  40. 

■  Doe  V.  Dixon,  9  East,  16;  MarTin  v.  Stone,  2  Cowen,  781,  806. 

■  Yeaton  v.  Fry,  6  Cranch,  836 ;  Palmer  v.  Warren  (M.)  Ins.  Co.  1  Story,  360,  865 ; 
Felly  V.  Royal  Exch.  Co.  1  Burr.  849;  Morse  v.  Buffalo  F.  <lc  M.  Ins.  Co.  2  Ins.  Law  Jour. 

622. 

*  Livingston  v.  Stickles,  7  Hill,  253;  Catlin  v,  Springfield  (F.)  Ins.  Co.  1  Sumn.  434; 

ante,  §§  66,  66,  67,  181. 

»  Western  (F.)  Ins.  Co.  v.  Cropper,  82  Penn.  861 ;  Merrick  v.  Gennania  F.  Ins.  Co.  64 
Penn.  277 ;  Franklin  F.  Ins.  Co.  v.  Brock,  67  Penn.  74 ;  Anderson  y.  Fitzgerald,  4  H.  of 
Ld.'s  Cas.  484,  607;  8.  c.  17  Jur.  996;  24  En*?.  L.  <fe  Eq.  1 ;  Fowkes  v.  Manch.  <fe  Lond. 
L.  Ass.  A  Loan  Ass.  8  B.  A  S.  917,  925;  Fitton  v.  Ace.  Death  Ins.  Co.  17C.  B.  N.  S.  122; 
8.  c.  84  L.  J.  C.  P.  28 ;  Gershauser  v.  N.  Brit.  A  M.  (F.)  Ins.  Co.  7  Nev.  174 ;  Reynolds  r. 
Comm.  F.  Ins.  Co.  47  N.  Y.  697;  Eclipse  (F.)  Ins.  Co.  v.  Schoenor,  2  Cincin,  474. 

•  Hayward  v.  Liv.  A  Lond,  F.  A  L.  Ins.  Co.  6  Abb.  N.  S.  142. 

'  Kentucky  Mut.  Ins.  Co.  v.  Jenks,  6  Ind.  96;  Savage  v.  Howard  (F.)  Ins.  Co.  2  Inai 
Law  Jour.  769,  N.  Y.  Ct  of  Appeals. 
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• 

taken  most  strongly  against  the  applicant,^  though  they  are 
to  be  interpreted  according  to  the  fair  and  obvious  import  of 
the  words  used.*  Where  answers  are  warranties,*  the  ques- 
tions should  have  a  reasonable  interpretation.  The  applicant 
has  the  right  to  answer  questions  on  the  basis  that  their 
terms  are  used  in  their  ordinary  signification,  and  if  there  is 
any  ambiguity,  so  that  the  language  of  the  questions  is  capa- 
ble of  being  construed  in  an  ordinary  as  well  as  in  a  techni- 
cal sense,  the  company  can  take  no  advantage  from  such 
ambiguity. 

The  fact  that  the  policy  is  a  contract  between  a  mutual 
company  and  one  of  its  members  does  not  modify  the  con- 
struction to  be  given  to  its  terms.  The  relations  of  the  par- 
ties are  always  to  be  considered  in  seeking  the  true  interpre 
tation  of  their  language.  But  their  words  used  for  a  definite 
purpose  and  applied  to  a  transaction  of  well  understood  char- 
acter, must  be  held  to  convey  the  meaning  and  force  which 
is  ordinarily  applied  to  them.* 

'  Sceales  y.  ScanlaD,  6  Irkh  Law,  867. 

"  Higbie  v.  Guardian  Mut.  L.  Ins.  Co.  68  N.  Y.  608 ;  a.  o.  2  Ins.  Law  Jour.  761,  N. 
J.  Ct.  of  Appeals;  Wilkinson  v.  Conn.  Mut.  L.  Ins.  Co.  6  West.  Jur.  418. 

'  Price  V.  Phcsniz  Mut  L.  Ids.  Co.  17  Minn.  497;  t.  o.  2  Ins,  Law  Jour.  228. 
*  Quff  y.  Mut.  Ben.  L.  Ins.  Co.  99  Mass.  817. 
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CHAPTER  Xm. 

THE   EFFECT   OF   WAR   UPON   CONTRACTS   OF   LIFE    INSURANCE, 

§  386.  The  question  of  the  effect  of  the  late  rebellion 
upon  policies  on  the  lives  of  persons  residing  in  the  rebellious 
states,  has  been,  and  is  likely  to  be,  the  subject  of  consider- 
able litigation.  The  rebellion  and  the  President's  proclama- 
tion of  non-intercourse  prevented  any  direct  legal  communi- 
cation between  the  assured  and  the  companies,  and  therefore 
prevented  the  direct  payment  of  the  premiums,  ordinarily 
necessary  to  keep  the  policies  in  force.  In  some  cases  the 
agents  of  the  companies  in  the  rebellious  states  continued  to 
act  and  received  payment  of  the  premiums,  usually  in  Con- 
federate currency ;  while,  in  others,  the  agents  either  refused 
to  act  or  their  powers  were  expressly  revoked. 

There  were,  at  the  close  of  the  rebellion,  no  decided  cases 
directly  in  point. .  The  questions  arising  have,  however,  suk^ 
been  passed  upon  in  various  forms  by  the  courts  of  last  resort 
in  New  York,  Virginia,  Kentucky,  Mississippi,  Georgia  and 
Missouri,  as  well  as  by  inferior  courts  in  New  Jersey  and 
Maryland,  and  by  the  Circuit  Courts  of  the  United  States  m 
the  Southern  District  of  New  York,  the  Southern  District  of 
Mississippi,  the  Western  District  of  Tennessee,  and  the  East- 
em  District  of  Virginia.  With  the  exception  of  the  court  in 
Georgia  and  that  in  the  Western  District  of  Tennessee,  there 
is  in  all  a  substantial  agreement  in  the  results  arrived  at, 
though  the  processes  of  reasoning  by  which  it  is  attained  are 
not  in  all  respects  identical.  This  decided  preponderance  of 
decision,  however,  can  hardly  be  considered  as  conclusive,  for 
the  reason  that  the  Supreme  Court  of  the  United  States 
stands  equally  divided  upon  the  question.  The  two  cases 
decided  in  the  Southern  District  of  New  York  and  the  West- 
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em  District  of  Tennessee,  respectively,  came  before  that  court 
on  appeal  in  the  spring  of  1874,  being  argued  together,  and 
both  were  affirmed  by  a  divided  court,  though  the  two  decis- 
ions were  diametrically  opposed  in  their  conclusions.^ 

As  the  matter  now  stands,  the  decided  weight  of  authority 
is  in  favor  of  the  following  propositions : 

1.  The  contract  of  life  insurance  is  not  an  executory  con- 
tract of  such  a  nature  that  it  is  ipso  facto  terminated  or  abro- 
gated by  the  outbreak  of  hostilities  which  make  the  insurer 
and  the  insured  public  enemies.^ 

2.  The  condition  rendering  the  policy  void  in  the  event 
of  the  non-payment  of  the  premiums  on  fixed  days  had  no 
reference  to  a  state  of  war,  and  so  long  as  such  war  continues 
the  payment  of  the  premiums  is  excused ;  and  if,  upon  the 
resumption  of  legal  intercourse,  the  overdue  premiums  and 
interest  are  promptly  paid  or  tendered,  no  forfeiture  arises. 
If  the  insured  has  died  during  ihe  war,  the  assured  may,  on 
complying  with  the  terms  of  the  policy  as  to  notice  and  proof 
within  a  reasonable  time  after  the  close  of  the  war,  demand 
and  compel  payment  of  the  amount  insured,  after  deducting 
the  premiums  which  were  unpaid  at  the  time  of  death  and 
the  interest  thereon.*  If  the  insured  survives  the  war  and, 
within  a  reasonable  time  after  its  close,  tenders  the  unpaid 

5 
'  Only  eight  judges  were  present  in  the  Supreme  Court  at  the  time  of  the  decision 

referred  to.  Chief  Justice  Walte  not  having  then  taken  his  seat     It  is  probable  that  an 

authoritative  decision  of  the  Supreme  Court  will  be  obtained  within  a  few  months. 

*  Sands  v.  N.  Y.  L.  Ins.  Co.  60  N.  Y,  626 ;  s.  c.  2  Ins.  Law  Jour.  372 ;  Cohen  v.  Mut 
L.  Ins.  Co.  60  N.  Y.  610;  s.  c.  2  Ins.  Law  Jour.  426;  N.  Y.  L.  Ins.  Co.  v.  Clopton,  7  Bush, 
179;  Manhattan  L.  Ins.  Co.  y.  Warwick,  20  Gratt  614;  Hamilton  v.  Mut  L.  Ins.  Co.  9 
Biatch.  234;  Statham  v.  N.  Y.  L.  Ins.  Co.  45  Miss.  681 ;  Smith  v.  Charter  Oak  L.  Ins. 
Co.  Central  Law  Jour.  Feb,  12,  1874,  Supreme  Court  of  Mo. ;  Seyms  v.  N.  Y.  L.  Ins.  Co. 
MS3.  U.  S.  C.  C.  South.  Bist  of  Miss. ;  Hancock  v.  N.  Y.  L.  Ins,  Co.  2  Ins.  Law  Jour.  903 ; 
8.  o.  18  Am.  Law  Reg.  103,  U.  S.  C.  C.  East.  Dist  of  Va. ;  N.  Y.  L.  Ins.  Co.  v.  While,  2 
Ins.  Law  Jour.  917 ;  s.  o.  2  South.  Law  Rev.  649,  Supreme  Court,  Va.;  contra,  Tait  v.  N. 
V.  Life  Ins.  Co.  MSS.  U.  S.  C.  G.  West  Dist  of  Tenn. ;  Billard  v.  Manhattan  L.  Ins.  Co. 
44  Geo.  119. 

»  Sands  v.  N.  Y.  L.  Ins.  Co.  60  N.  Y.  626;  Cohen  y.  Mut.  L.  Ins.  Co.  60  N.  Y.  610; 
HiUyard  v.  Mut  Ben.  L.  Ins.  Co.  35  N.  J.  416;  N".  Y.  L.  Ins.  Co.  v.  Clopton,  7  Bush, 
179;  Hamilton  v.  Mut  L.  Ins.  Co.  9  Biatch.  234;  Manhattan  L.  Ins,  Co.  v,  Warwick,  20 
Gratt  614;  Seyms  v.  N.  Y.  L.  Ins.  Co.  U.  S.  C.  C.  South.  Dist.  of  Miss. ;  Hancock  v.  N. 
Y.  L.  Ins.  Co,  2  Ins.  Law  Jour.  903 ;  s.  c.  Ij^  Am.  Law  Reg.  108,  U.  S.  C.  C.  East  Dist  of 
Va. ;  contra,  Tait  v.  N.  Y.  L.  Ins.  Co.  MSS.  West.  Dist.  of  Tenn.;  Dillard  v.  Manhattan 
L.  Ins.  Co.  44  Geo.  119. 
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premiums,  he  may,  in  case  the  company  refuses  to  receive 
them,  or  to  recognize  the  policy  as  in  force,  maintain  a  bill 
in  equity  to  declare  the  rights  of  the  parties.^  Or,  under 
like  circumstances,  payment  of  the  premiums  having  been 
tendered  to,  and  refused  by,  the  company's  agent,  dur- 
ing the  war,  the  beneficiary  may  treat  such  refusal  as  a 
breach  of  the  contract,  and  may  maintain  an  action  at 
law  for  damages ;  and  the  measure  of  damages  is  the  value 
of  the  policy  at  the  time  of  such  breach  of  contract* 

3.  The  contract  of  life  insurance  is  not  a  contract  from  year 
to  year,  so  as  to  make  the  prompt  payment  of  the  premiums 
annually  a  condition  precedent,  but  is  a  contract  for  life,  to 
which  the  payment  of  the  premiums  is  a  condition  subse- 
quent* 

4.  The  powers  of  the  agents  of  the  insurers  in  the  rebel- 
lious states,  so  far  as  they  related  to  the  payment  of  premiums 
on  policies  issued  through  them  respectively,  were  not  revoked 
by  the  war,  and  payment  or  tender  to  them  was  equivalent 
to  payment  to  the  company,  where  but  for  the  war  such 
would  have  been  the  case.  After  one  tender  and  refusal,  it 
was  not  necessary  to  make  a  tender  of  the  next  accruing 
premium.* 

5.  Although  an  agent  under  such  circumstances  would 
not  hftve  the  power  lawfully  to  enter  into  new  contracts  of 
insurance,**  nor  to  transmit  money  received  for  premiums 
across  the  hostile  lines  to  his  principal,  yet  he  might  law- 
fully receive  premiums  on  policies  in  force  before  the  war, 

"  Cohen  v.  Mut  L.  Ins.  Co.  50  N.  V.  610. 

•  Smith  V.  Charter  Oak  L.  Ids,  Co.  Central  Law  Jour.  Feb.  12,  1874,  Supreme  Court 
of  Mo. ;  Hancock  v.  N.  Y.  L.  Ins.  Co.  2  Ins.  Law  Jour.  908 ;  a.  c.  13  Am.  Law  Reg.  103, 
U.  S.  C.  C.  East  Dist.  of  Va. 

"  Sands  v.  N.  Y.  L.  Ins,  Co.  60  N.  Y.  626;  Cohen  v.  Mut.  L.  Ins.  Co.  60  N.  Y.  610; 
Hamilton  v.  Mut  L.  Ins.  Co.  9  Blatch.  234 ;  N.  Y.  L.  Ins.  Co.  y.  Gopton,  7  Bush,  179 ; 
Manhattan  L.  Ins.  Co.  y.  Warwick,  20  Grat  614. 

*  Sands  y.  N.  Y.  L.  Ins,  Co.  60  N.  Y.  626;  N.  Y.  L.  Ins.  Co.  y.  Qopton,  7  Bush.  179; 
Manhattan  Life  Ins.  Co.  y.  Warwick,  20  Oral.  614 ;  Hamilton  y.  Mut  Life  In&  Ca  9 
Blatch.  234 ;  Stotham  y.  N.  Y.  Life  Ins.  Co.  46  Miss.  681 ;  Smith  y.  Charter  Oak  L.  los. 
Co.  Central  Law  Jour.  Feb.  12,  1874 ;  eonira,  Tuit  y.  N.  Y.  L.  Ins.  Co.  MSa  U.  S.  C.  C. 
West  Dist  of  Tena 

» N.  Y.  L.  Ins.  Co.  y.  Clopton,  7  Bush,  179^ 
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and  sucli  the  insured  might  lawfully  pay.^  At  least,  a  ten- 
der to  such  an  agent,  and  his  refusal  to  receive  the  premium 
because  of  his  inability  to  transmit  the  same  to  his  principal 
by  reason. of  the  intervention  of  a  state  of  war,  would  save  a 
forfeiture  of  the  policy.* 

5.  Such  payment  could  be  lawfully  made  in  confederate 
money.' 

6.  Though  the  assured  in  a  mutual  company  are  in  some 
sense  partners,  the  relation  between  them  is  not  such  a  part- 
nership as  is  dissolved  by  war.* 

7.  It  must  be  considered  as  an  implied  provision  in  the 
contract,  that  if  the  assured  joins  in  active  hostilities,  it  be- 
comes void.*^ 

8.  Some  of  the  cases  hold  that  under  the  laws  of  the 
states,  where  the  insurance  was  obtained,  the  company  was 
bound  to  keep  an  agent  there,  to  whom  payment  might  have 
been  made  even  during  war,  and  that  its  failure  to  do  so 
excused  the  non-payment  of  annual  premiums.^ 

§  387.  These  results  were  not  reached  in  the  courts 
where  such  views  are  held,  without  strenuous  and  able 
opposition  on  the  part  of  the  insurers.  It  was  urged  on 
their  behalf,  (1)  that  the  outbreak  of  the  war  terminated 
existing  contracts  of  insurance  upon  the  lives  of  those  who 
remained  residents  of  the  rebellious  states;  that  all  the 
citizens  of  these  states,  became,  on  principles  of  public 
policy,  public  enemies,  whatever  may  have  been  their 
individual  sentiments  or  acts,  and  that  all  intercourse  with 
them  was  illegal ;  that  any  insurance  of  the  life  or  property 


'  Manhattan  L.  Ins.  Co.  y.  Warwick,  20  Grat.  614. 

■  Hamilton  y.  Mnt  L.  Ins.  Co.  9  Blatch.  284. 

■  Sands  v.  N.  Y.  L.  Ins.  Co.  60  N.  Y.  626 ;  N.  Y.  L.  Ins.  Co.  v.  Qopton,  1  Busb,  179  ; 
Robinson  y.  Internat.  L.  Ass.  Soc.  42  N.  Y.  64.  In  Manhattan  L.  Ins.  Co.  y.  Warwick, 
20  Gratt.  614,  It  is  held  that  the  company  could  refuse  payment  in  confederate  funds. 

*  Hamilton  y.  Mut.  L.  Ins.  Co.  9  Blatch.  284;  Cohen  y.  Mut.  L.  Ins.  Co.  60  N.  Y.  610  ; 
Hillyard  y.  Mut.  Ben.  L.  Ins.  Co.  86  N.  J.  418. 

*  Sands  y.  N.  Y.  L.  Ins.  Co.  60  N.  Y.  626;  Hamilton  y.  Mut  L.  Ins.  Go.  9  Blatch.  234. 

*  Manhattan  L.  Ins.  Co.  y.  Wa  wick  20  Grat.  614 ;  Hamilton  v.  Mut.  L.  Ins.  Co.  9 
Blatch.  234. 
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of  an  enemy  was  against  public  policy  and  void ;  that  this 
was  true  not  only  of  contracts  made  during  the  war,  but  of 
those  made  prior  to  it;  that  such  was  clearly  the  estab- 
lished law  as  to  insurance  upon  enemies'  property,  and  that 
the  same  principles  and  reasons  applied  to  insurance  upon 
the  lives  of  enemies  with  equal  if  not  greater  force,  as  men 
were  of  as   much   importance  .in   war   as   property;   that 
thougb  there  was  no  decided  case  to  this  effect  upon  life 
insurance,  the  doctrine  was  substantially  implied  in  several 
cases,  and  had  failed  to  be  directly  so  held  only  because  of 
the  recent  development  of  life  insurance,  and  the  failure  of  a 
case  directly  in  point  to  arise  previously ;  that  the  contract  of 
life  insurance  is  clearly  an  executory  contract,  and  that  all 
such  contracts  are  on  well  established  principles  terminated 
by  war ;  that  if  such  contracts  were  held  valid,  the  anomaly 
would  be  presented   of  a  subject   of  one  nation  insuring 
against  death  the  subject  of  another  nation  at  war  with  his 
own,  and  who  might  be  actually  in  arms  against  the  nation 
of  the  insurer,  while  it  was  at  the  same  time  the  duty  of  the 
insurer  as  a  good  citizen  to  seek  the  destruction  of  the  person 
whose  life  he   had   insured ;  that   the   assured   could    not 
mean  what  they  frequently  asserted,  that  the  contract  was 
suspended  during  the  war,  for  in  such  case  if  the  insured 
died  after  the  outbreak  of  the  war,  but  before  a  default  in 
premium,  they  would   surely  claim  the  insurance  money; 
that  in  fact  what  they  meant  was  that  one  clause  of  the 
contract    was    suspended,  which   was    an   utter    absurdity, 
leading  to  the  result  that  while  the  enemy  is  excused  from 
the  performance   of  the  particular   stipulations,   the  loyal 
citizen  is  bound  by  the  contract,  though  in  a  mutual  company 
the  result  would  be  that  the  loyal  citizen  must  pay  for  the 
enemy's  default.     It  was  further  urged,  (2)  that  if  the  contract 
of  insurance  was  not  ipso  facto  terminated  on  the  outbreak 
of  the  war,  it  was  a  contract  from  year  to  year,  renewable  at 
the  option  of  the  assured  on  his  payment  on  fixed  days  of 
the  premiums,  and  was  therefore  in  those  cases  where  a  day 
of  payment   had   arrived   after   the   outbreak  of  the   war, 
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in  effect  a  contract  made  with  an  enemy  during  the  actual 
existence  of  hostilities,  which  it  was  universally  admitted 
could  not  be  legal ;  that  as  it  was  unlawful  for  the  insurer  to 
hold  any  intercourse  with  the  insured,  the  former  could  not 
receive  from  the  latter  the  payment  of  the  premiums,  and 
yet  such  payment  was  a  condition  precedent  to  the  continued 
vitality  of  the  contract,  which  furnished  an  additional  reason 
why  it  should  be  construed  as  made  subject  to  the  proviso, 
that  it  was  to  terminate  in  case  of  a  war  in  which  the 
parties  should  become  public  enemies ;  that  the  insured  had 
expressly  agreed  under  penalty  of  forfeiture  to  make  the 
stipulated  payments  on  fixed  days,  and  that  he  must  be  held 
to  such  agreement,  and  the  contracts  be  held  to  be  forfeited 
by  non-payment  of  the  premiums ;  for  a  person  who  has  so 
contracted  is  not  excused  by  accidents  or  inevitable  necessity, 
inasmuch  as  he  might  have  protected  himself  against  them 
by  his  contract,  and  moreover  it  was  his  choice  to  remain  in 
the  rebellious  states;  that  (3)  as  to  payment  or  tender  to 
persons  in  the  rebellious  states,  who  prior  to  the  war  had 
been  agents  of  the  insurers,  their  powers  as  such  agents 
were  revoked  by  the  war,  certainly  so  far  as  they  sought  to 
do  acts  necessary  to  the  keeping  in  force  an  unlawful  contract ; 
that  it  was  absurd  to  hold  that  the  insured  retained  alien 
enemies  as  his  agents ;  that  under  the  laws  of  the  Confederate 
States  moneys  paid  to  such  former  agents  became  at  once 
subject  to  confiscation  by  the  Confederate  Government,  and 
thus  contributed  dii-ectly  to  the  maintenance  of  the  rebellion, 
and  that  this  was  no  mere  theoretical  liability,  but  was 
actually  the  result  in  one  reported  case.^  It  was  moreover 
urged  that  it  would  be  exceedingly  inequitable  to  hold  that 
the  assured  had  the  right  to  pay  overdue  premiums  after  the 
close  of  the  war,  for  the  effect  would  be,  that  as  the  payment 
or  non-payment  was  at  the  option  of  the  assured,  he  would 
thus  have  the  opportunity  to  wait  for  years,  and  if  the 
insured  should  continue  in  good  health,  he  might  treat  the 

^  Manhattan  L.  Ins.  Co.  t.  Warwick,  20  Gratt  614 
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policy  as  having  terminated  at  the  outbreak*  of  the  war, 
while  if  the  assured  died  or  became  an  invalid,  he  could  at 
the  close  of  the  war  elect  to  tender  the  premiums,  and  so 
keep  the  policy  in  force. 

§  388.  The  various  questions  were  passed  upon  in  New 
York,  in  Sands  v.  New  York  Life  Insurance  Co.,^  and  in 
Cohen  v.  Mutual  Life  Insurance  Co.*    In  .the  former  it  ap- 
peared that  the  life  of  plaintiffs  assignor  was  insured  in 
1850,  and  that  he  died  at  Mobile  in  July,  1862 ;  that  the 
premiums  were  all  duly  paid  to  an  agent  of  the  defendants 
at  Mobile,  down  to  January,  1861,  and  were  by  him  remitted 
to  the  defendants ;  that  the  premium  which  became  due  in 
January,  1862,  was  paid  to  the  same  person  in  confederate 
notes ;  that  the  agent  had  originally,  and  by  custom,  author- 
ity to  receive  premiums ;  that  his  authority  was  not  expressly 
revoked  by  the  company,  and  that  on  August  21,  1861,  after 
the  outbreak  of  the  rebellion,  the  company  requested  him  to 
remit  to  an  agent  in  New  Orleans  moneys  to  pay  a  loss  there; 
though  in  May,  1862,  they  gave  a  notice  of  the  closing  of  all 
agencies,  and  wrote  to  him  that  they  were  not  at  liberty  to 
make  any  arrangement  in  reference  to  the  renewals  of  their 
policies,  but  would  act  liberally,  but  for  the  present  must 
treat  all  Southern  policies  as  cancelled ;  the  President  of  the 
United  States,  on  Aug.  16,  1861,  issued  a  proclamation  for- 
bidding commercial  intercourse  with  the  rebellious  states. 
In  this  state  of  facts  a  referee,  now  Judge  Eobertson,  of  the 
Court  of  Common  Pleas  of  the  city  of  New  York,  in  a  very- 
able  opinion,  found  that  after  the  issue  of  .the  proclamation, 
the  insured  and  the  defendants  became  public  enemies,  and 
remained  so  till  his  death ;  that  from  the  time  of  such  proc- 
lamation the  further  execution  of  the  contract  of  insurance 
was  unlawful,  and  that  the  authority  of  the  agent  at  Mobile 
to  act  for  the  defendants  was  revoked  by  the  occurrence  and 
existence  of  a  state  of  war,  and  that  therefore  a  payment  to 
him  was  not  a  payment  to  the  company.     On  appeal  this 

*  60  N.  T.  626 ;  s.  0.  2  Ins.  Law  Jour.  872.  »  60  N.  Y.  610. 
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decision  was  reversed  by  the  General  Term  of  the  Supreme 
Court,  and  the  latter  decision  was  affirmed  by  the  Court  of 
Appeals.  The  latter  court  say :  "  This  contract  of  the  par- 
ties I  do  not  think  was  nullified  by  the  war.  What  was  it  ? 
*  *  It  was  a  valid  policy  for  the  life  of  the  insured,  to  be- 
come void  by  the  omission  to  pay  the  agreed  annuity.  In 
principle  I  do  not  see  why  it  is  not  like  a  lease  or  grant  of 
lands  in  fee,  reserving  rent,  to  become  void  if  the  rent  is  not 
paid,  if  the  condition  subsequent  be  not  complied  with.  *  * 
The  agreement  is  to  insure  for  the  life  of  the  assured.  Sub- 
sequent failure  to  pay  the  annuity  when  due  defeats  the  pol- 
icy.  It  is  a  condition  subsequent,  not  precedent.  *  *  Is 
this  contract  criminal  or  illegal  as  contravening  the  policy  of 
the  government  ?  If  it  be,  if  it  give  aid  and  comfort  to  the 
enemy,  it  is  nullified  by  the  war.  It  is  insisted  that  it  is 
void  because  it  intends  and  implies  commercial  intercourse 
between  citizens  of  hostile  states — ^  locomotive '  intercourse 
as  it  is  termed — and  if  it  do  it  is  annulled  by  the  war.  ^ 
Clearly  it  is  not  law,  nor  do  these  or  any  recognized  authori- 
ties intend  to  hold  that  a  valid  debt  by  note,  bond  or  con- 
tract, existing  when  the  war  began,  against  a  citizen  of  a 
Confederate  State,  in  favor  of  a  citizen  of  a  Northern  State, 
waa  nullified  by  the  war.  The  debt  is  suspended  until  peace 
returns.  It  is  not  destroyed.  Nor  would  it  make  the  least 
difference  as  to  the  validity  of  the  claim  by  contract  that  it 
was  for  the  purchase  of  a  farm  of  a  citizen  in  a  Confederate 
State,  upon  which  contract  large  payments  had  been  made, 
and  one  or  two  yet  remained  unpaid,  even  though  it  were 
expressly  stipulated  that  if  the  after  payments  were  not 
made  when  due,  the  contract  should  be  void  and  the  pur- 
chaser should  forfeit  as  liquidated  damages  all  payments 
heretofore  made  thereon.    The  war  would  suspend  such  a 


*  Woods  y.  Wilder,  48  N.  Y.  164 ;  Griswold  y.  Waddington,  16  Johns.  438 ;  Clarke  v, 
Morey,  10  Johns.  69  ;  United  States  y.  Grosemeyer,  9  Wall.  72;  Buchanan  y.  Curry,  19 
Johns.  187  ;  BeU  y.  Chapman,  10  Johns.  188;  eas  parte  Boussmaker,  18  Vesey,  71 ;  Semmes 
y.  Hart.  Ins.  Co,  13  Wall.  168;  The  Protector,  9  Wall.  687;  United  States  y.  "Wiley,  11 
Wall,  608, 
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contract  until  peace.     There  is  no  principle  upon  which  war 
could  annul  it.     This  is  so,  irrespective  of  the  question  of 
real  or  personal  estate  involved.     Such  a  contract  affords  no 
aid  or  comfort  to  the  enemy.     It  requires  no   'locomotive' 
intercourse,  unless  such  intercourse  be  required  by  a  bond  or 
note  past  due.     The  principle  involved  in  such  a  contract 
would  be  the  same  if  it  contained  no  provision  as  to  its  he- 
coming  void,  but  only  provided  for  the  execution  of  a  deed 
upon  the  payment  being  made  as  therein  provided.    Yet 
such  a  contract  would  be  nullified  by  the  war  according  to 
some  text-books,  and  by  the  dicta  of  some  judges.     The  pay- 
ments not  being  all  made  when  the  war  commenced,  there 
was  no  vested  right  to  a  deed.     Some  acts,  therefore,  re- 
mained to  be  done  *  by  or  between  the  parties  during  the 
war.'     Hence  they  say  it  was  abrogated  by  the  war.     *    * 
It  is  really  of  no  moment  whatever  whether  these  payments 
were  optional  with,  or  obligatory  upon  the  assuDed,  as  to  this 
question.     The  payments  were  all  to  be  made  by  virtue  of 
and  under  a  contract  made  before  the  war.     Such  a  contract 
could  not  be  nullified  by  the  war,  unless  it  was  hostile  to  ' 
the  policy  of  the  government— at  war  with  its  interests,  *  * 
The  general  rule  undoubtedly  is  that  it  is  only  commercial 
contracts,  such  as  give  aid  and  comfort  to  the  enemy,  or  are 
forbidden  by  or  against  the  policy  of  the  government,  that 
are  void  as  to  all  acts  to  be  done  during  the  war,  though  the 
contracts  were  made  before  the  war.    Contracts  for  the  insur- 
ance of  the  enemy's  property,  of  affreightment  and  of  com- 
mercial co-partnership,  are  avoided  thereafter  by  the  break- 
ing out  of  the  war ;  because  they  are  inconsistent  with  the 
war — inconsistent  with  the  interests  and  policy  of  a  govern- 
ment whose  purpose  is  by  the  war  to  destroy  or  cripple  the 
enemy's  property  and  commerce.  ^   *   *    The  rule  that  makes 
such  contracts  as  before  alluded  to  void,  has  no  application 
to  life  insurance.     This  contemplates  no  commercial  inter- 
course, no  aid  to  the  enemy's  commerce,  no  aid  or  comfort  to  ♦ 

'  Furtado  v.  Rodgers,  8  Bos.  <fe  Pul.  191 ;  Eellner  y.  Le  Mesurier,  4  East,  396,  and  the 
two  cases  following ;  Kershaw  v.  Eelsey,  100  Mass.  661. 
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the  enemy  in  violation  of  governmental  policy.  It  is  idle  to 
say  that  it  fosters  or  implies  commercial  intercourse.  That 
money  falls  due  annually  to  the  defendant  for  the  premiums 
during  the  war,  does  not  make  the  contract  void,  any  more 
than  would  installments  of  debt,  falling  due  upon  a  bond  or 
note  given  before  the  war,  render  the  note  void.  That  is  not 
commerce  or  commercial  intercourse.  The  law  does  not  pre- 
sume that  an  honest  debt  due  to  an  alien  enemy  will  be  paid 
over  to  him  during  the  war,  even  though  paid  to  his  resident 
agent.  ^  Nor  is  it  made  void  by  the  fact  that  the  policy  itself 
might  have  become  payable  during  the  war.  It  would  be 
no  more  void .  for  that  reason  than  if  a  note  or  bond,  given 
before  the  war,  should  so  fall  due.  The  right  to  receive  or 
collect  it  by  the  representatives  of  the  assured  is  suspended 
until  peace  is  restored.  Why  is  not  the  note  or  the  bond 
given  before  the  war  made  void  by  the  war  ?  Simply  be- 
•  cause  the  interests  of  government  do  not  require  it.  Their 
validity  is  not  hostile  to  the  government.  Because  it  is  the 
settled  policy  of  government  to  impair  as  little  as  possible 
the  private  rights  of  citizens  by  national  differences.  *  That 
this  contract  of  insurance  cannot  possibly  operate  in  hostility 
to  the  government  or  its  policy  in  the  war,  I  think  is  entirely 
plain. 

"  K  it  insured  the  enemy  against  death  in  the  enemy's 
army,  it  would  of  course  be  void,  because  then,  although  it 
gave  to  the  assured  no  benefit  to  himself,  yet  it  gave  it  to  his 
family  by  his  death.  But  it  insured  against  no  such  loss. 
An  exception  against  such  a  loss  would  be  implied  in  the 
contract  as  being  illegal,  but  it  is  plainly  expressed  here. 
The  policy  provides :  '  K  he  should  enter  into  any  military 
or  naval  service  whatever,  or  if  he  should  die  in  the  known 
violation  of  any  law  of  the  United  States,  the  said  policy 
shall  be  null  and  void.'  It  is  insisted  that  men  as  well  as 
money  are  necessary  to  the  war.     True,  but  this  insurance  is 

*  Buchanan  v.  Carry,  19  Johns.  187;  Denniston  t.  Imbrie,  3  Wash.  C.  C.  396;  Ward 
T.  Smith,  1  Wall.  447. 

"  Clarke  v.  Morey,  10  Johns.  69 ;  Bradwell  v.  Weeks,  13  Johns.  1 ;  'Scholefield  y. 
Eichelberger,  7  Peters,  686. 
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a  direct  reward  to  keep  men  out  of  war.     If  they  go  in,  the 
policy  is  instantly  void.     It  may  be  regarded,  therefore,  so 
far  as  it  operates  at  all,  as  a  direct  premium  to  prevent  the 
filling  up  of  the  enemy's  army.     Again,  it  is  not  the  purpose 
or  policy  of  government  to  destroy  mere  non-combatants  in 
the  enemy's  coimtry — civilians,  not  belonging  to  the  army. 
It  is  the  rule  of  all  civilized  warfare  to  protect  such  persons— 
to  shield  them  from  injury.     Then  why  should  this  insurance 
be  condemned  as  to  its  ultimate  object  ?    Again,  it  would 
not  be  claimed  that  an  annuity  purchased  from  an  enemy  be- 
fore the  war,  and  paid  for,  was  made  void  by  the  war,  though 
payable  any  number  of  times  during  the  year.     Yet  the  dif- 
ference in  principle  is  not  apparent  between  that  and  the 
case  at  bar.    The  only  diflference  in  form  is  that  there  the 
annuitant  paid  in  full  for  the  annuity,  and  receives  back  his 
annuity  in  installments.     Here  he  pays  by  annual  install- 
ments, and  receives  it  back  in  gross  by  his  representatives. 
If  it  be  unlawful  to  pay  the  annuity  during  the  war  by  inter- 
national  intercourse,  then  it  must  not  be  paid  in  that  way. 
But  there  is  no  pretence  of  avoiding  such  an  annuity  by  the 
war,  because  it  might  by  possibility,  like  any  other,  be  im- 
properly paid.     *    *    Well-considered  cases  hold  that  pay- 
ment of  these  annual  installments  is  not  like  the  cases  made 
void  by  war  of  afeeightment  and  commercial  copartnership, 
it  being  a  single  act,  or  an  annual  act,  instead  of  a  continual 
businesa     *     *     This  is  reasonable.      But   the   stronger 
ground,  in  my  opinion,  is  that  the  contract  having  been  made 
before  the  war,  and  it  being  of  the  character  before  described, 
its  fulfillment  afterward  is  not  against  the  purpose  or  policy 
of  the  war.     Cases  of  marine  insurance,  of  insurance  against 
capture  by  the  enemy  on  the  sea,  and  contracts  of  affreight- 
ment,  have  no  analogy  to  this.     This  contract,  therefore,  was 
neither  illegal  nor  criminal. 

"  It  is  urged  that  the  last  premium  was  not  paid,  and 
hence  the  policy  became  void.  If  it  was  not  paid  I  do  not 
think  the  consequences  claimed  would  follow.  The  war  sus- 
pended this  contract,  and  no  forfeiture  for  non-payment  would 
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arise  while  the  war  lasted,  provided  the  premiums  with 
proper  interest  were  promptly  paid  on  the  return  of  peace. 
It  is  clear  that  this  state  of  things  was  a  surprise  to  both  par- 
ties. They  made  no  provision  for  a  war.  If  they  had,  it  is 
equally  clear  that  they  would  never  have  provided  for  such 
an  inequitable  result  as  the  defendant  now  claims.  It  is 
urged  that  these  payments  at  the  time  required  are  a  condi- 
tion precedent  to  the  right  to  the  insurance,  which  nothing 
can  excuse,  not  even  an  act  of  Providence  can  dispense  with. 
Without  stopping  to  question  this  position,  it  is  clear  that 
war,  in  this  respect,  then,  caii  accomplish  what  cannot  be 
done  otherwise.  War  extends  the  statute  of  limitations,^  not 
only  against  citizens,  but  against  the  United  States.*  It  is 
equally  a  condition  precedent  to  a  right  to  recover  on  a  policy 
that  the  action  shall  be  brought  within  the  time  specified  in 
the  policy.  The  parties  have  an  undoubted  right  to  contract 
to  fix  a  short  statute  of  limitations  obligatory  in  the  given 
case.  Yet  war  annuls  that  limitation,  if  necessary,  and  the 
action  may  be  brought  wholly  irrespective  of  that  provision 
of  the  policy.  So  held  in  Semmes  v.  Hartford  Ins.  Co.,* 
where  that  was  the  sole  point  of  the  case.  K  such  be  its 
effects  upon  that  provision,  there  is  no  reason  why  it  shall 
not  save  from  forfeiture  from  this  condition  precedent  of  pay- 
ment of  the  premium  when  due.  It  is  the  fault  of  neither 
party  that  it  is  not  paid,  and  war  suspends  contracts  lite 
these,  but  does  not  destroy  them.  Nor  is  there  any  injustice 
to  the  defendant.  Of  course  there  is  none  in  the  present 
case,  where  the  assured  had  confessedly  paid  for  twelve  years 
and  died  in  six  months  thereafter.  In  fact,  had  paid  the  last 
premium.  But  justice  is  generally  done  by  requiring  the 
payments  promptly  after  the  war  ceases,  with  proper  interest. 
The  companies  do  no  more  than  invest  their  money  upon  in- 
terest. If  some  fail  thus  to  pay,  of  course  they  lose  all  they 
have  paid,  which  cannot  injure  the  company.  Symptoms  of 
war  are  usually  quite  plainly  visible  before  it  comes,  and  in- 

>  The  Protector,  9  Wall.  687 ;  Hanger  v.  Abbott.  6  Wall.  682. 

•  U.  S.  r.  Wiley,  11  Wall.  608.  •  18  Wall.  168. 
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surers  may  observe  and  cease  to  insure,  so  that  generally  a 
reasonable  advance  in  premiums  is  made  by  the  assured  be- 
fore the  war  comes.     Cases  may  possibly  occur  where  the 
company  might  lose  by  the  failure  to  pay  by  the  assured 
when  peace  is  restored.     In  ordinary  business  they  would  be 
rare.     But  the  great  injustice  would  be  generally  to  the  as- 
sured by  this  forfeiture.     It  is  sought  to  compare  it  to  com- 
mercial copartnership,  to  which  it  has  no  analogy.     But  even 
such  a  partnership  is  avoided  only  as  to  the  future.    Past 
transactions  and  liabilities  are  valid.     But  here,  if  this  con- 
tract be  made  void,  all  past  transactions  are  made  void.    The 
assured  would  lose  all  his  payments  upon  the  grounds  claimed 
by  the  defense.     But  no  such  question  arises  here,  as  the 
premium  was  paid.    The  defendant  had  a  general  agent  in 
Mobile  when  the  payment  was  made,  as  it  lawfully  might,  to 
receive  the  demands  due  the  company.    That  it  had  an  agent, 
in  fact,  in  January,  1862,  when  the  premium  was  *paid,  is 
proved  and  found  by  the  referee.     His  continuance,  after  the 
President's  proclamation,  was  expressly  recognized  by  the 
defendant  by  letter  of  the  21st  August,  1861.     That  he  was 
lawfully  defendant's  agent  is  settled.^     It  is  urged  as  a  ground 
of  injustice  to  defendant,  that  if  the  money  was  paid  to  de- 
fendant's agent  at  Mobile,  it  might  and  would  be  confiscated 
to  the  enemy's  government.     True,  so  might  any  debt  due 
from  an  alien  enemy,  but  that  reason  would  not  invalidate 
the  debt.     That  the  payment  in  confederate  notes  was  a 
valid  payment  is  decided."  * 

In  a  similar  case  decided  at  the  same  time,  in  which,  how- 
ever, the  insured  brought  the  action,  the  same  court — a  dif- 
ferent judge  writing  the  opinion — say :  ^  "  The  contract  was 
not  as  to  all  its  stipulations,  and  as  to  both  parties,  exeeu- 


*  Buchanan  v.  Curry,  19  Johns.  137,  where  the  point  was  involved ;  Denniston  v.  Imhrie, 
3  Wash.  C.  C. ;  Ward  v.  Smith,  1  Wall.  447  ;  Conn.  v.  Penn.  1  Pet  C.  C.  624 ;  IT.  S.  t. 
QrOBsmeyer,  9  "Wall.  72 ;  Robinson  v.  Inter.  L,  Ass.  Society,  42  N.  Y.  64 ;  Kershaw  v.  Kel- 
sey,  100  Mass.  561. 

■  Robinson  v.  Internat.  L.  Ins.  Co.  supra ;  Polglass  v.  Oliver,  2  Cromp.  d;  Jer.  15. 

•  Cohen  v.  N.  Y.  Mut  L.  Ins.  Co.  50  N.  Y.  610 ;  s.  c.  2  Ins.  Law  Jour.  426. 
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tory.  It  was  executed  by  the  plaintiff  by  the  payment  of 
the  annual  premiums  from  1849  to  and  including  1861,  while 
it  was  wholly  executory  on  the  part  of  the  defendant,  its  un- 
dertaking being  to  pay  the  amount  specified  upon  the  death 
of  the  insured.  It  is  no  answer  to  say  that  the  plaintiff  had 
only  paid  for  the  risk  incurred  from  year  to  year.  The  an- 
nual premium  paid  during  the  first  years  of  a  life  policy  is 
in  excess  of  the  actual  risk,  and  this  excess  is  so  much  paid 
in  advance  for  the  greater  risk  during  the  later  years  in  case 
of  a  prolonged  life.  The  insurers  would  be  greatly  the  gain- 
ers by  avoiding  all  life  policies  on  young  lives  after  the  pay- 
ment of  the  annual  premiums  for  ten  or  fifteen  years,  ter- 
minating the  risk  before  the  greater  hazard  of  loss — the  re- 
sult of  advanced  age — has  been  incurred.  The  contract  was 
a  continuing  contract  in  the, sense  that  it  was  to  be  performed 
in  the  future,  but  it  was  not  a  contract  of  continuance,  in  its 
performance.  The  act  to  be  performed  by  the  defendant  was 
a  single  act,  the  payment  of  a  specified  sum  upon  the  hap- 
pening of  a  certain  event,  and  in  this  respect  was  like  a  cov- 
enant or  promise  to  pay  a  sum  of  money  at  a  day  certain,  or 
upon  any  condition  lawful  in  itself  There  is  no  pretense 
that  a  contract  of  the  latter  kind  would  be  dissolved  by  war. 
The  contract  would  remain,  the  remedy  would  be  suspended. 
The  act  to  be  performed  by  the  plaintiff  was  a  single  act  to 
be  performed  at  stated  periods,  and  was  not  like  the  contract 
of  partnership,  and  some  other  contracts  which  are  continuous 
in  their  performance.  *  *  There  is  nothing  in  the  policy 
of  the  law  or  the  interest  of  the  public  calling  for  an  enforce- 
ment of  the  law  of  confiscation  incident  to  a  state  of  war 
after  the  war  has  ceased  and  the  people  of  the  two  bellig- 
erent nations  have  again  become  one,  solely  for  the  benefit 
of  one  of  two  contracting  parties,  by  the  forfeiture  of  the 
rights  of  the  other.  This  would  be  simply  a  confiscation  of 
property  after  war  had  ceased,  at  the  instance  and  for  the 
benefit  6f  individuals.  By  the  payment  of  the  annual  pre- 
mium in  April,  1861,  the  life  was  insured  until  April,  1862 ; 
the  engagement  of  the  defendant  was  then  lawful,  and  was 
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to  the  effect  that  the  company  would  pay  the  plaintiff  five 
thousand  dollars  upon  the  death  of  her  husband  within  the 
year.  A  promissory  note  in  that  form,  made  upon  a  good 
consideration,  would  be  obligatory,  and  if  the  death  occurs 
within  the  year,  although  after  war  had  interv^ened,  the  right 
of  action  would  be  suspended  during  the  war,  but  revive 
with  the  return  of  peace.  *  *  The  policy  in  this  instance 
protects  the  ins^irers  and  makes  void  the  policy  if  the  insured 
enter  any  military  or  naval  service,  or  dies  in  the  known 
violation  of  the  laws  of  the  United  States,  so  that  the  risk 
was  not  increased  by  the  state  of  war,  nor  the  ability  of  the 
enemy  to  fill  up  the  ranks  of  its  army  and  navy  affected  by 
the  insurance  upon  the  life  of  its  citizens.  Those  insured 
would  rather  be  deterred  from  taking  up  arms  against  the 
United  States,  lest  their  policies  should  be  avoided.  Had 
the  insured  died  *at  any  time  before  April,  1862,  I  think 
there  can  be  no  doubt  that  the  contract  would  have  been  re- 
garded as  one  of  those  which,  lawful  when  made  and  ex- 
ecuted by  the  one  party,  are  not  dissolved,  but  merely  sus- 
pended by  the  existence  of  war,  and  that  a  recovery  could 
have  been  had  at  the  close  of  the  war.  The  question  then 
remains,  whether  the  non-payment  of  the  annual  premiums 
during  the  years  1862,  1863,  and  1864,  involved  a  forfeiture 
of  the  policy  and  of  all  payments  before  then  made.  *  * 
"  Unless  the  perfonnance  was  waived  by  the  defendant,  or 
is  legally  excused  by  the  existence  of  the  war,  the  plaintiff 
must  fail  in  her  action  and  submit  to  the  loss  resulting  from 
the  forfeiture.  It  must  be  borne  in  mind  that  the  war  was 
the  act  of  the  states,  and  that  individual  citizens  are  not 
identified  with  their  government  so  as  to  expose  them  to  the 
rule  of  law,  that  he  who  by  his  own  conduct  prevents  the 
fulfilment  of  a  contract,  or  renders  its  performance  impossible, 
shall  not  take  advantage  of  a  non-performance  on  the  other 
side,  or  excuse  the  non-performance  on  his  part.^    The  condi- 


'  Odlin  y.  Ins.  Co.  of  Penn.  2  V^ash.  C.  0.  312;  Francis  t.  Ocean  Ins.  Co.  6  Cow.  404; 
«.  c.  in  error,  2  Wend.  64. 
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tion  of  affairs  which  made  the  payment  of  the  premiums  by 
the  plaintiff  during  the  years  named  unlawful,  and  therefore 
impossible,  was  not  created  by  the  act  or  default  of  the  plaint- 
iff, but  resulted  from  the  acts  of  the  governments  of  which 
the  respective  parties  were  subjects.  There  is  a  manifest 
distinction  between  mere  impediments  and  difficulties  in  the 
way  of  the  performance  of  a  condition,  and  an  impossibility 
created  by  law  or  the  act  of  the  government.  This  is  clearly 
recognized  in  Wood  v.  Edwards ;  ^  People  v.  Bartlett.*  An 
individual  by  his  covenant  may  undertake,  as  against  his 
own  acts  and  the  acts  of  strangers,  but  not  against  the  acts 
of  God  or  his  government,  or  of  the  obligee.*  *  *  So,  too, 
a  party  is  excused  from  the  performance  of  his  covenant 
when  the  pcrfoimance  is  made  unlawful  by  act  of  Parlia- 
ment. If  made  absolutely  unlawful  it  operates  to  repeal  the 
covenant;  if  only  temporarily  unlawful,  it  suspends  the 
operation.*  *  *  She  was  guilty  of  no  laches,  and  why  sub- 
ject her  to  a  forfeiture  ?  No  injustice  is  done  the  defendant 
in  this  case  by  permitting  the  plaintiff  to  make  now  the  pay- 
ments which  she  could  not  lawfully  make  between  1861  and 
1865.  The  interest  will  compensate  for  the  non-payment  at 
the  time,  and  the  defendant  in  legal  contemplation  will  be 
precisely  in  the  situation  it  would  have  been  had  the  money 
been  paid  on  the  law  day.     *     * 

"  It  was  also  claimed  that  the  defendant,  being  a  mutual 
company,  of  which  all  holders  of  policies  were  members,  it 
was  a  partnership  which  was  dissolved  by  the  war.  Trading  . 
and  commercial  partnerships,  and  perhaps  all  partnerships, 
are  dissolved  by  war  between  the  states  of  the  several 
partners.  But  whatever  analogies  there  may  be  between 
mutual  companies  and  ordinary  partnerships,  and  the  rela- 
tion of  the  members  of  the  two  organizations,  an  incorporated 
company,  although  organized  upon  the  mutual  principle,  is 
in  no  proper  or  legal  sense  a  partnership.  The  defendant  is 
a  body  politic  and  corporate,  capable  of  contracting,  and  of 


'  19  Johns  205.  •  3  mil,  570. 

•  Per  Nehon,  J.,  People  v.  Bartlett,  supra,      *  Brewster  y.  Kitchin,  1  Ld.  Raym.  317. 
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suing  and  being  sued,  and  the  relation  between  the  plaintiff 
and  the  corporation  is  that  of  insured  and  insurer,  and  the 
rights  and  duties  of  the  contracting  parties  are  to  be  gov- 
erned and  determined  by  the  terms  of  the  policy  by  which 
the  insurance  is  effected,  as  in  other  cases.     Other  and  inci- 
dental rights  are  secured  to  the  plaintiff,  as  a  member  of  the 
company,  and  one  of  the  corporators,  but  this  does  not  make 
the  members  partners  as  between  themselves,  or  affect  the 
express  contract  of  the  corporation.     K  it  was  a  partnership, 
as  claimed,  and  dissolved  by  the  war,  the  plaintiff  has  not 
forfeited  her  share  in  the  assets  of  the  copartnership,  but  is 
entitled  to  an  accounting  as  of  the  day  of  the  dissolution, 
and  to  her  due  proportion  of  the  property  and  assets.    This 
would  lead  to  a  result  not  desired  by  the  defendant." 

§  389.  The  case  of  Hillyard  v.  Mutual  Benefit  Life  In- 
surance Co.  is  to  the  same  effect.  In  deciding  the  case, 
however,  the  court  met  one  of  the  arguments  urged  hy 
the  company^  as  follows :  ^  "  There  can  be  no  question  but 
that  it  is,  in  some  degree,  a  hardship  on  these  defendants  to 
have  their  responsibility  kept  alive  during  the  time  the  bene- 
fits of  the  contract  were  not  fully  enjoyed  by  them ;  but  it  is 
to  be  remembered  that  whenever  the  law  interferes  and  ties 
up  a  party  from  performance,  some  hardship  is  the  inevitable 
result.  Postponements  of  performance  on  the  one  side  will 
generally  be  injurious  to  the  other.  Such  results  cannot  be 
avoided.  They  are  not  uncommon.  It  has  been  repeatedly 
decided  that  when  the  payment  of  a  debt  is  suspended  dur- 
ing a  war,  the  interest  of  the  debt  is  lost  to  the  creditor. 
Such  losses  are  within  the  scope  of  the  contracts  with  which 
they  are  connected,  construing  them  by  their  express  terms 
and  their  legal  implications." 

In  New  York  Life  Insurance  Co.  v.  Clopton,*  the  court  say' 
the  appellant's  counsel  urge  "  that  the  contract  was  one  of  con- 
tinuing performance,  and  therefore  was  dissolved,  and  not 
merely  suspended.     We  do  not  see  the  law  in  that  light. 

*86N.  J.  415.  «  7  Bush,  179. 
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Where  a  single  act  such  as  the  payment  of  a  debt,  would 
perform  a  contract  made  before  the  war,  belligerent  policy- 
interdicted  it,  because  it  might  aid  the  enemy  in  the  prose- 
cution of  hostilities;  consequently  suspension  of  perfor- 
mance until  the  restoration  of  peace  would  effectuate 
the  whole  aim  of  the  law,  without  dissolving  the  contract, 
which  may  be  ultimately  enforced  in  perfect  consistency 
with  the  principle  and  end  of  the  temporary  interdict. 
In  that  class  of  cases  it  is  the  contract,  and  not  the  per- 
formance, that  is  continuing ;  and  a  suspension  of  remedy, 
and  not  a  dissolution  of  the  contract,  is  all  that  is  necessary, 
befitting  or  just.  But  in  such  cases  as  partnership  or 
affreightment  the  performance  is  continuing  and  unremitting 
until  the  end  of  the  contract  shall  have  been  consummated ; 
and,  therefore,  as  supervening  war  between  the  parties  dis- 
ables them  from  performing  any  of  the  incumbent  duties,  and 
defeats  the  object  of  the  contract,  a  dissolution  of  the  contract 
is  the  natural  and  legal  effect  of  the  war.  And  this  illustrates 
'  continuing  performance,'  and  the  contradistinctive  reason  for 
dissolving  the  contract  instead  of  suspending  the  remedy  in 
that  class  of  cases.  The  duties  of  partners  to  each  other 
while  the  relation  subsists  are  amicable  and  incessant.  A 
war  which  puts  them  in  a  state  of  hostile  antagonism  dis- 
rupts their  business  relations  and  incapacitates  them  to  per- 
form their  duties  to  each  other ;  such  a  change  is  itself,  in 
fact  and  in  law,  a  dissolution.  In  like  manner  the  perform- 
ance of  a  contract  of  affreightment  being  amicable  and  inces- 
sant from  the  commencement  to  the  completion  of  the  trans- 
portation, a  war  which  makes  it  contraband,  and  thereby 
frustrates  its  object,  necessarily  destroys  the  legal  obligation 
of  the  contract,  and  the  law  cannot  substitute  another  to 
be  performed  after  the  close  of  the  war.  But  the  reasons  for 
dissolution  in  these  two  classes  of  cases  seem  to  be  inappli- 
cable to  contracts  which  may  be  performed  by  a  single  act, 
or  by  periodical  acts  between  which  there  is  nothing  to  per- 
form, and  consequently  no  continuity  of  performance.  Be- 
tween a  single  act  and  such  periodical  acts  there  is  no  appar- 
ent difference  in  reason  or  principle ;  therefore  the  law,  which 
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only  suspends  the  remedy  in  the  one  case,  cannot  consistently 
dissolve  the  contract  in  the  other.     According  to  this  defini- 
tion, the  ordinaiy  contract  of  insurance  does  not  seem  to  be- 
long to  the  class  of  ^  contracts  of  continuing  performance.' 
*    *  In  this  case  the  insurance  was  an  executed  entirety  for 
the  'prescribed  term,'  and  the  only  performance  which  could 
devolve  on  the  underwriter  was  to  pay  the  stipulated  amount 
of  $5,000,  in  the  event  of  loss  insured  against,  fulfilment  of 
which  was  not  a  continuing  act,  but  a  single  act  of  a  contin- 
uing contract ;  and  the  consideration,  though  payable  in  an- 
nual instalments,  was  yet  an  entirety  also ;  and,  as  abeady 
suggested,  full  performance  was  not  as  defined,  of  that  kind 
technically  styled  continuing.  *    *    But  the  principle  of  tliis 
concession    would    not  avoid   a  policy    insuring   property 
which  is  exempted  by  law  from  belligerent  power;    and 
while  it  would  avoid  a  policy  insuring  the  life  of  one  who 
becomes  an  actual  enemy  of  the  government  of  the  insurer, 
which  had  the  right  to  destroy  that  life,  it  would  not  efied 
the  validity  of  an  insurance  of  the  life  of  a  neutral  or  passive 
non-combatant,  over  whose  life  there  is  no  belligerent  power; 
for  though  the  domicil  makes  him  a  technical  enemy,  whose 
property  may  be  lawfully  captui*ed  as  enemy's  property,  yet 
as  such  nominal  hostility  does  not  subject  his  life,  like  his 
estate,  to  peril,  no  belligerent  right  is  affected  by  the  contin- 
ued  validity  of  the  insurance,  and  consequently,  in  such  a 
case,  neither  authority  nor  principle  would  avoid  the  policy 
any  more  than  if  it  had  insured  the  life  of  a  child  in  the 
cradle,  or  insured  property  exempt  from  capture  or  confisca- 
tion.    *   *     The  refusal  to  accept  the  tender  for  the  year 
1862  dispensed  with  a  formal  repetition  for  the  years  1863 
and  1864." 

§  390.  In  Manhattan  Life  Insurance  Co.  v.  Warwick,^  the 
defendant  had  insured  the  life  of  another  as  security  for  a 
debt  due  to  him,  obtaining  the  policy  through  an  agent  of 
plaintiffs  at  Richmond.    There  was  the  usual  condition  as  to 

»  20  Gratt.  614. 
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forfeiture  for  non-payment  of  premiums.  It  was  also  pro- 
vided that  it  was  not  to  be  binding  till  countersigned  by  the 
agent  at  Richmond,  while  on  the  back  was  indorsed  "  no 
payment  of  premiums  binding  on  the  company  unless  the 
same  is  acknowledged  by  a  printed  receipt,  signed  by  an 
officer  of  the  company."  Three  premiums,  subsequent  to  the 
first,  were  paid  to  the  agent  at  Richmond,  printed  receipts 
being  given  signed  by  the  officers  of  the  company,  but  pro- 
viding that  they  were  not  valid  unless  countersigned  by  that 
agent.  A  fourth,  but  written,  receipt  was  given,  dated  in 
July,  1861,  signed  only  by  the  agent  at  Richmond,  with  an 
indorsement  by  him  that  the  assured  had  paid  the  exchange 
on  New  York,  thereby  making  the  payment  equal  to  New 
York  currency.  When  the  agent  received  this  last  premium, 
he  stated  to  the  assured  that  he  had  no  printed  blanks,  but 
would  send  on  the  money  and  get  the  receipt,  and  in  the 
mean  time  would  give  him  this  written  receipt.  On  the 
same  day  the  agent  wrote  to  the  company  for  the  printed  re- 
ceipt, and  wrote  again  a  few  days  afterwards,  saying  that  he 
would  send  on  the  premium  as  soon  as  the  receipt  was  sent 
him.  The  company  received  the  letter,  but  did  not  send  the 
receipt ;  they  never  received  the  premium,  though  the  agent 
purchased  a  draft  on  New  York,  which,  however,  was  never 
presented,  and  the  money  was  paid  by  the  brokers  who  drew 
the  draft  to  a  receiver  appointed  by  the  Confederate  States. 
When  the  premium  for  1802  became  due,  the  assured  called 
on  the  agent  and  offered  to  pay  it ;  but  the  agent  declined 
to  receive  it,  saying  that  he  had  received  instructions  not  to 
receive  the  money,  nor  to  renew  the  policy,  nor  to  continue 
it.  The  agent  at  Richmond  had,  in  May,  written  to  the 
company  to  know  what  course  to  pursue,  and  the  company 
had,  the  same  month,  replied  that  "  we  must  rely  on  their 
paying  their  premiums  here,  or  make  it  optional  with  the  in- 
sured either  to  pay  the  premiums,  or  have  their  policies  can- 
celled, with  permission  to  renew  them  at  present  rates  at  any 
time  within  a  year,  upon  satisfactory  evidence  of  good  health ; 
and,  in  case  of  such  risks  being  assumed  by  the  assured,  the 
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company  will  allow  and  pay  the  value  of  such  policy  at  the 
time  of  cancellation  in  case  of  death  during  the  time  the 
policy  has  lapsed."    Subsequently,  and  on  receipt  of  the 
agent's  letter  asking  for  the  renewal  receipts,  they  wrote  that 
they  could  not  consent  to  the  agent  receiving  the  premiums 
on  policies  for  which  he  had  no  renewal  receipts,  as  "  the 
premium  must  he  paid  here,  or  by  draft  on  this  city."    The 
insured  died  in  November,  1862.     On  this  state  of  facts,  the 
Court  of  Appeals  of  Virginia,  by  three  judges  against  two, 
held  the  company  bound  to  pay  the  sum  insured,  after  de- 
ducting the  unpaid  premium  for  1862,  therefore  charging  the 
company  with  that  received  by  the  agent  in  1861.    In  the 
prevailing  opinion,  Anderson,  J.,  says :  "  When  the  assured 
was  involved  in  no  default,  but  was  at  the  place  when  and 
where  payment  was  to  be  made,  ready  and  willing  to  pay, 
but  was  prevented  by  the  disability  of  the  company  to  re- 
ceive payment,  fi-om  whatever  cause,  he   having   had  no 
agency  in  producing  it,  the  company  is  not  entitled  to  claim 
the  forfeiture,  or  to  be  relieved  from  its  obligation  to  pay 
the  sum  assured.     *    *     Upon  this  contract  the  questions 
arise,  first,  was  the  city  of  Richmond,  or  the  city  of  New 
York,  the  place  of  payment ;  and,  secondly,  was  Macmurdo 
the  agent,  or  an  officer  in  New  York  the  agent  to  whom  pay- 
ment was  to  be  made  ?  "     After  a  careful  examination  of  the 
facts  and  of  the  laws  of  Virginia  as  to  foreign  insurance  com- 
panies, the  couii;  anive  at  the  conclusion  that,  "  according  to 
the  intent  and  meaning  of  the  contract,  the  premiums  were  to 
be  paid  by  the  assured  to  the  agent  of  the  company  in  Rich- 
mond, Va.,  and  not  to  the  officer  or  agent  of  the  company  in 
New  York."     As  to  the  effect  of  the  war,  both  in  dissolving 
the  contract  between  the  parties,  and  in  revoking,  ipsofactOj 
the  power  of  the  agent,  the  opinion  continues  that  the  con- 
tract was  partly  executoiy  and  partly  executed ;  as  far  as  the 
company  was  concerned,  it  was  wholly  executory,  as  they  had 
done  nothing,  while  the  assured  had  paid  large  sums  for 
premiums ;  by  so  doing,  he  had  become  vested  with  a  right, 
not  for  a  year,  but  for  the  life  of  the  insured ;  no  new  con- 
tract was  necessaiy  every  year,  but  only  the  annual  payment 
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of  the  premiums.  "  The  contract  being  made  strictly  with- 
in Virginia,  with  an  agent  residing  there,  and  who  was  to 
<5ontinue  to  reside  there  as  long  as  any  stipulation  of  the 
<3ontract  was  unperformed,  an  agent,  with  whom  the  contract 
was  to  be  performed,  and  to  whom  the  premiums  were  to  be 
paid  in  Virginia,  as  has  been  shown,  it  seems  to  me  that  this 
case  does  not  fall  within  the  rule,  as  applied,  or  within  the 
reason  of  it,  as  explained  and  illustrated  by  the  judges  in 
any  of  the  numerous  cases  cited  by  the  learned  counsel.  In 
all  those  cases  the  contract  was  to  be  performed  in  the 
enemy's  country.  Here,  the  performance  is  strictly  restricted 
by  the  contract  itself,  according  to  its  intent  and  legal  eifect, 
and  by  the  designed  policy  of  the  law,  by  authority  of  which 
it  was  made,  to  the  limits  of  Virginia.  *  *  Upon  this 
contract  they  could  sue  and  be  sued  in  the  public  courts  of 
Virginia,  even  pending  the  war.  *  *  In  the  performance 
of  this  contract  by  the  assured,  it  was  not  necessary  that 
there  should  be  any  '  interchange,' '  transfer,'  or  *  removal '  of 
property  from  this  State  into  the  enemy's  country.  Nor  did 
its  performance  require  any  ^  communication,'  *  locomotive 
intercourse,' '  negotiations  and  contracts,'  between  him  and 
the  plaintiifs  in  error,  or  an  alien  enemy.  *  *  If  the  con- 
tract is  partly  executed,  and  rights  under  it  have  vested, 
and  it  cannot  be  dissolved  without  the  loss  or  forfeiture  of 
one  of  the  parties,  and  cannot  be  carried  into  execution  con- 
sistently with  the  duty  of  the  parties  to  their  countries  re- 
spectively, while  the  war  lasts,  in  such  case  it  should  not  be 
dissolved,  but  only  suspended.  But  if  it  can  be  carried  into 
execution,  notwithstanding  the  war,  without  conflicting  with 
the  obligations  of  allegiance  of  either  party,  it  will  be  neither 
dissolved  nor  suspended." 

§  391.  In  the  case  of  Hamilton  against  the  Mutual  Life 
Insurance  Co.,  in  the  Circuit  Court  in  the  Southern  District 
of  New  YorV  it  appeared  that  in  March,  1858,  a  policy  was 
issued  to  Goodman,  the  plaintiffs  testator.  He  was,  at  the 
time,  a  citizen  of,  and  a  resident  in,  Alabama,  and  continued 

'  9  Blatch.  234. 
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to  be  sucli  until  his  death,  in  June,  1866.    The  premiums 
were  regularly  paid  for  1861  to  an  agent  of  the  company 
at  Mobile,  by  whom   they  were  transmitted  to  the  com- 
pany at  New  York.     In  March,  1861,  the  company  with- 
drew all  their  agencies  from  Alabama,  and  had  no  agent  in 
that  state  until  1869.   After  1861,  no  further  premiums  were 
paid,  but  the  assured  was  always  ready  to  pay,  but  did  not 
pay  because  of  the  revocation  of  the  agencies,  and  because 
the  rebellion  prevented  lawful  intercourse  between  Mobile 
and  New  York.      The  restrictions  against  intercourse  con- 
tinued until  May,  1865.      Afterwards,  and  before  March, 
1866,  he  applied  to  the  company,  at  New  York,  to  receive 
the  premiums  in  arrear,  with  interest.     It  refused  to  do  so,  or 
to  recognize  the  policy  as  subsisting.      The  plaintiff,  as  his 
executor,  renewed  the  application,  but  it  was  refused,  on  the 
ground  that  the  policy  was  forfeited.      He  then  filed  a  bill, 
praying  for  a  decree,  declaring  the  policy  to  be  subsisting 
and  not  forfeited,  and  directing  the  payment  of  the  amount 
insured  by  it,  less  the  unpaid  premiums,  and  interest  there- 
on, and  it  was  held  that  he  was  entitled  to  such  decree.     The 
court  say :  "  There  would  seem  to  be  no  principle  on  which 
it  could  be  held,  that,  in  this  case,  the  war  dissolv^ed  and 
abrogated  this  policy,  which  would  not  require  the  court  to 
hold  equally  that  the  policy  would  have  been  abrogated  by 
the  war,  if  Goodman  had  died  after  the  16th  of  August, 
1861    [the  date  when  intercourse  became  unlawful],   and 
before  the  2d  of  March,  1862.     In  such  case,  Goodman  hav- 
ing been  alive  on  the  16th  of  August,  1861,  the  court  would 
be  asked  to  hold,  that  the  rights  of  the  parties  were  to  be 
determined  according  to  their  status  at  the  time  the  procla- 
mation of  that  date  was  issued,  and  that,  although  Goodman 
had  punctually  paid  all  previously  accruing  premiums,  and 
had  died  without  making  default,  yet,  the  contract  being  one 
contracting  for  continuing  performance  by  him  in  paying 
premiums  annually,  it  was  abrogated  by  the  war  on  the  16th 
of  August,  1861,   so  that  the  insurer   was  released  from 
liability  on  it.     A  decision  to  that  effect  would  shock  every 
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sense  of  justice.  *  *  It  is  not  to  be  conceded,  that,  under 
the  policy  in  this  case,  the  acceptance  of  a  renewal  premium 
would  have  been  a  new  insurance.  *  *  The  principle 
on  which  the  rule  rests  does  not  extend  to  avoiding  policies 
insuring  property  which  is  exempted  by  the  laws  of  war 
from  liability  to  be  seized  by  the  government  of  the  insurer's 
country.  While  the  rule  would  avoid  a  policy  insuring  the 
life  of  one  who  should  become  an  actual  and  active  enemy  of 
such  government,  it  thus  acquiring  the  right  to  destroy  his 
life,  it  would  not  affect  the  validity  of  an  insurance  on  the 
life  of  a  neutral,  passive,  non-combatant  enemy,  who  remained 
such  in  fact,  and  over  whose  life  there  is  no  belligerent 
power  on  the  part  of  the  government  of  the  insurer.  Though, 
by  his  domicile,  he  is  a  technical  enemy,  so  that  his  property 
may  be  lawfully  captured  as  enemy's  property,  yet,  as  such 
nominal  hostility  does  not  subject  his  life,  like  his  property, 
to  peril,  no  belligerent  right  is  affected  by  continuing  the 
validity  of  the  insurance." 

Upon  a  question  not  touched  in  the  New  York  cases,  the 
court  say :  "In  the  application  made  in  February,  1849,  for 
the  policy  issued  to  Mrs.  Goodman  in  March,  1849,  Goodman 
is  described  as  residing  in  Mobile,  Alabama,  and  as  being  a 
wharfinger  there.  In  his  application  of  March,  1858,  for 
the  policy  of  1858,  and  in  that  policy,  he  is  described  as  of 
Mobile,  in  the  state  of  Alabama.  All  the  premiums  that 
he  paid  were,  with  the  knowledge  of  the  defendants,  paid 
at  Mobile,  to  McCoy,  their  agent  there,  and  were  received 
by  the  defendants  through  and  from  McCoy.  Goodman 
resided  in  Mobile  from  1835  up  to  his  death,  and  died  at 
.  Mobile.  In  the  absence  of  any  proof  to  the  contrary,  the 
defendants  must  be  held  to  have  continued  to  understand 
that  he  continued  to  reside  in  Mobile.  His  application  for 
the  policy  of  1858  was  made  through  McCoy,  at  Mobile ;  the 
policy  was  delivered  to  him  through  the  hands  of  McCoy,  at 
Mobile,  and  bears  McCoy's  signature,  as  agent  at  Mobile ; 
the  three  payments  of  premiums  in  1859,  1860  and  1861, 
were  made  through   McCoy,  at  Mobile,  and   the   receipts 
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therefor  bear  the   signature  of  McCoy  as  the  defendants' 
agent.     The  policy  contains  on  its  face  the  words :  *  Agents 
of  the  company  are  authorized  to  receive  premiums  when 
due,  but  not  to  make,  alter,  or  discharge  contracts,  or  waive 
forfeitures.'    *    *    Considering  the  character  of  the  contract, 
the  circumstances  under  which  it  was  entered  into,  the  fact 
that  Goodman  was,  with  the  knowledge  of  the  defendants, 
a  resident  citizen  of  Alabama  at  all  times,  the  fact  that  the 
conlract  must  be  regarded  as  having  been  entered  into  and 
continued  in  operation  by  the  defendants,  at  least  as  long  as 
they  themselves  recognized  its   continuance,  that  is,  until 
March  2d,  1862,  with  reference  to,  and  in  subordination,  on 
their  part,  to   such  statute  law  of  the   state  of  Alabama 
as  should  be  enacted  on  the  subject  of  their  keeping  agents 
in  that  state,  and  the  fact  that  the  agency  of  McCoy  having 
been  continued  during  the  life  of  the  policy  up  to  March, 
1861,  was  then   withdrawn,  it  must,  I  think,  be  held,  that 
the  defendants  were  bound  to  keep  in  Alabama  an  agent 
to  whom  Goodman  could  pay  his  annual  premiums,  or  could, 
at  least,  offer  or  tender  payment,  such  agent  to  be  appoint^ 
in  conformity  with  such  statute  law,  and  that,  if  the  absence 
of  such  agent  was  all  that  prevented  the  payment  of  such 
premiums  by  Goodman,  the  defendants  are  estopped  from 
setting  up  the  non-payment  of  such  premiums  at  the  times 
stipulated  therefor  as  a  defense  to  this  suit."    After  referring 
in  detail  to  the  statute  of  Alabama  as  to  foreign  insurance 
companies,   the   court  continue:   "The  policy  in   question 
was  in  fact  issued  in  Alabama  by  the  defendants  to  a  citizen 
and  resident  of  Alabama,  although  it  professes  to  have  been 
delivered  as  well  as  signed  by  the  president  and  secretary  of 
the  company.    The  receipt  by  McCoy  of  the  premium  paid 
at    Mobile   March    2d,  1861,  such    premium   having  been 
received  by  McCoy  as  agent,  under  the  authority  to  that 
effect  on  the  face  of  the  policy,  made  the  contract  of  in- 
surance, as  respected  the  period  to  elapse  before  March  2d, 
1862  (even  if,  as  contended  by  the  defendants,  such  payment 
of  premiums  created   a  new  contract  of  insurance  for  a 
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year),  an  Alabama  contract,  to  be  governed  by  the  statute 
law  of  Alabama.     Such  receipt  of  such  premium  by  McCoy 
was  ratified  by   the  defendants.    I  think  the  proper  con- 
struction of  the  policy,  as  such  policy  stood  when  the  pay- 
ment to  be  made  March   2d,  1862,  became   due,  is,  that, 
inasmuch  as  Goodman  was  then  living,  and  the  obligation 
of  the   defendants  under  the  policy  was   outstanding,  the 
defendants  were  bound  to  furnish  Goodman  with  an  oppor- 
tunity, on  the  2d  of  March,  1862,  and  on  every  recurrence 
of  the  day  of  annual  payment,  to  pay  the  premium  to  an 
agent  of  theirs  in  Alabama.     As  such  payment  to  the  agent 
would  have  been  the  transaction  of  insurance  business  in 
Alabama,  the  statute  of  that  state  required  that  the  agency 
should  conform  to  the  statute.     The  defendants  were  bound 
to  be  ready  to  receive  performance  of  the  contract  by  Good- 
man  through  an  agent  in  Alabama,  such  agent  to  be  ap- 
pointed in  accordance  with  the  Alabama  statute.     McCoy's 
agency  in  this  case  existed  after  that  statute  was  passed. 
Such  agency  was  withdra^vn  in  March,  1861.     Having  been 
created  before  the  war,  it  would  not  have  been  revoked  by 
the  war,  at  least  so  far  as  the  right  to  receive  payments  of 
annual  premiums  was   concerned.     *     *     These  views  rec- 
ognize fully   all  the  terms  of  the  policy,  and  do  not  inter- 
polate in  the  contract  of  the  parties,  any  provision,  by  way 
of  excuse  for  non-payment  on  the   stipulated  day  of  any 
premium,  which  is  not  within  the  terms  of  the  contract.     It 
is  of  the   essence  of  every   contract,  that,  if  one  party  to  it 
prevents  its  performance  by  the  other  party,  the  former  can- 
not  be  allowed  to  reap  any  benefit  from  the  fact  of  such 
non-performance.     In  this   case,  the  prevention,  by  the  de- 
fendants, of  performance  by   Goodman,  was   equivalent  to 
actual  performance  by   Goodman,  or  to   a  waiver,  by  the 
defendants,  of  such  performance. 

"  But  it  is  urged  by  the  defendants  that  Goodman  could 
have  paid  his  premiums  at  New  York ;  that,  if  he  elected  to 
remain  in  Alabama,  where  he  could  not  or  would  not  make 
payment  of  the  premiums,  it  was  his  own  fault;  and  that  the 
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existence  of  the  war,  and  the  prohibition  of  commercial  inter- 
course between  the  state  of  Alabama  and  the  city  of  New 
York,  furnishes  no  legal  excuse  for  the  non-compliance  by 
Goodman  with  his  agreement  to  pay  the  premium  on  the 
designated  days.     Yet  the  defendants  insist,  in  their  answer, 
that  it  was  unlawful  for  them,  between  August  16th,  1861, 
and  May  22d,  1865,  to  receive  from  Goodman  any  premium 
on  their  policy ;  and,  on  the  argument,  their  counsel  insisted, 
that  if  Goodman  had,  after  the  16th  of  August,  1861,  offered 
to  pay  the  premiums  as  they  fell  due,  it  would  have  been 
unlawful  for  the  defendants  to  receive  such  premiums.    It 
was  further  insisted,  that,  notwithstanding  this,  the  policy 
terminated  because  of  such  non-payment,  for  the  reason,  that 
the  intervention  of  the  war,  as  an  excuse  for  non-payment, 
was  not  provided  for  by  the  policy.     But  these  arguments 
are  without  avail  to  support  the  defendants'  case.    Their 
inability  to  receive  the  premiums,  when  due,  in  1862, 1863, 
1864,  and  1865,  amounts  to  the  same  thing  as  if  such  pre- 
miums had  been  actually  tendered,  and  the  defendants  had 
refused  to  receive  them.     Such  inability  to  receive  was  a  dis- 
pensing by  the  defendants  with  the  punctual  payment  of 
the  premiums,  and  with  their  payment  during  the  continu- 
ance of  such  inability,  even  if  such  payment  be,  under  the 
terms  of  the  policy,  regarded  as  a  condition  precedent  to  the 
existence  of  the  risk.     Such  inability  was  a  default  on  the 
part  of  the  defendants,  preventing  Goodman,  a  citizen  and 
resident  of  Alabama,  from  paying  the  premiums  to  the  de- 
fendants at  New  York,  and,  therefore,  dispensing  with  the 
payment  of  them,  as  performance  by  Goodman. 

"  The  case  is  not  one  where  the  excuse  set  up  is  merely 
inability  or  impossibility  of  performance  on  the  part  of  him 
w^ho  is  to  perform.  It  is  one  where  inability  on  the  part  of 
the  party  to  whom  performance  was  due,  to  receive  such  per- 
formance— an  inability  tiotorious  and  known  to  the  party 
owing  performance — existed,  and  is  set  up  by  the  party  to 
whom  performance  was  due,  as  a  ground  for  forfeiting  the 
rights  of  the  other  party  under  the  contract,  because  he  did 
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not  pay  what  it  was  impossible  and  finlawful  for  his  obligee 
to  receive.  The  cases  in  the  books,  which  were  cited  on  the 
part  of  the  defendants  as  enforcing  strictly  the  rule  that  a 
precedent  condition  on  which,  by  contract,  money  is  to  be 
paid,  must  be  absolutely  complied  with,  were  cases  in  which 
the  impediment  to  performance  existed  solely  on  the  part  of 
him  who  was  to  be  the  actor  in  performance,  and  were  not 
cases  in  which  the  impediment  existed  either  solely  on  the 
part  of  him  who  was  to  be  the  recipient  of  performance,  or 
was  an  impediment  affecting  both  parties  jointly  and  equally 
in  extent.  The  distinction  is  a  sound  one ;  and  it  would  be 
gross  injustice  to  apply  to  this  case  a  rule,  the  reason  of 
which  has  no  application  to  it."  As  to  the  premium  due  in 
March,  1866,  after  the  close  of  the  war,  it  was  held  that  the 
refusal  of  the  company  when  applied  to,  to  recognize  the 
policy,  or  receive  the  premium,  rendered  a  tender  unneces- 
sary. ^ 

§  392.  In  Tait  v.  New  York  Life  Insurance  Co.,*  contrary 
views  are  taken  and  supported  with  great  ability  and  earnest- 
ness. The  insured  died  in  August,  18G2,  having  after  the 
outbreak  of  the  rebellion  tendered  to  the  agent  of  the  in- 
sured, through  whom,  he  had  always  paid  his  premiums  the 
only  premium  which  became  due  prior  to  his  death,  and  the 
agent  refused  to  receive  it.  In  giving  the  decision  the  court 
.  say :  *'  The  acts  by  which  alone  the  policy  can  be  continued  in 
life,  involve  not  only  the  exercise  of  continuous  active  duties 
on  the  part  of  agents,  but  constant  intercommunion  across  the 
hostile  lines.  Every  receipt,  in  unambiguous  terms,  tells  the 
insured  no  payment  is  good  unless  the  party  who  claims  the 
right  to  accept  it  holds  an  authenticated  form,  signed  by  the 
president,  vice-president  or  actuary,  which  necessarily  must 
l3e  transmitted  from  the  Jiome  office  to  the  local  agent  from 
time  to  time  as  it  is  required.  There  is  no  general  power  to 
receive  premiums  without  this  special  warrant,  issued  in  each 

'  Tbij  decibiou  was  affirmed  in  the  Supreme  Court  of  the  United  States  by  an  equally 
divided  court. 

■  MSS.  U.  S.  C.  C.  West  Dist.  of  Tenn.  per  Emmons,  J. 
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instance.     The  object  of  this  precaution  is  manifest;  it  is  bo 
necessary  to  the  prosecution  of  the  scheme,  and  is  so  depend- 
ent upon  regular  communications  between  the  agent  and  the 
chief  officers,  that  when  the  latter  are  interrupted  it  nec- 
essarily follows  that  the  payments,  without  an  alteration  of 
the  contract,  cannot  be  made.      A  life  insurance  agent  wto 
should  not  make   his  periodical    returns  and  remittances 
would  be  an  anomaly.    Should  a  corporation  fraudulently  or 
negligently  omit  to  forward  the  annual  receipt  in  violation 
of  duty  under  the  policy,  or  by  its  wrong  in  any  manner  pre- 
vent performance  on  the  part  of  the  insured,  different  principles 
would  apply,  and  a  recovery  at  law  or  in  equity  according 
to  circumstances  be  given.     There  are  two  main  propositions 
upon  which  the  controversy  turns :  First.  Is  the  continued 
execution  of  a  life  policy  inconsistent  with  political  interests  \ 
Second.  Is  the  payment  of  the  premium  during  war  a  condi- 
tion precedent  to  recovery  ?     These  two  questions  are  all 
that  are  material  to  this  decision. 

"  The  general  rule  is,  that  all  contracts  and  intercourse  of 
every  description  are  prohibited  during  war ;  and  that  those 
agreements,  the  execution  of  which  increases  the  power  of 
the  enemy,  are  wholly  annulled,  and  the  parties  reciprocally 
discharged  from  their  performance.  This  generality  would 
include  the  contract  before  us.  But  exceptions  have  been 
created  to  its  application,  and  within  these  it  is  contended 
this  case  comes.  Relying  upon  Denniston  v.  Imbria,^  and 
Ward  V.  Smith,*  it  is  said  that  debts  are  suspended,  not  dis- 
charged ;  and  that  this  is  but  a  debt.  The  distinction  be- 
tween the  two  is  obvious.  Where  the  consideration  has  been 
received  and  the  obligation  to  pay  is  complete,  no  new  act  or 
volition  and  no  continuing  business  activity  is  necesssary. 
By  suspending  all  these  the  debt,  without  national  injury, 
remains.  Under  a  policy  of  insurance,  when  carried  out  ac- 
cording to  the  very  intention  of  the  parties,  and  in  the  only 
mode  compatible  with  the  financial  scheme  upon  which  it 


*  8  Wash.  896.  •  7  WaD.  447. 


§  392.]  THE  EFFECT  OF  WAR.  68T 

depends,  the  most  continuous  and  intimate  business  relations 
and  intercourse  are  indispensable.  No  local  agent  ever  is,  or 
in  common  prudence  can  be,  trusted  for  years  to  receive 
payments  without  remittance.  Such  is  their  number  and 
widespread  localities,  that  it  has  been  found  absolutely 
necessary  to  evidence  their  authority  of  receiving  payment 
by  periodical  transmission  of  authenticated  vouchers.  These 
are  never  sent  unless  the  home  office  has  received  full  reports 
of  the  agent's  doings  and  a  satisfactory  accounting  for  all  the 
premiums  before  then  payable.  When  a  premium  is  ten- 
dered in  due  time,  if  any  violation  of  the  terms  of  the  policy 
by  the  insured  has  become  known  to  the  agent,  it  is  his  duty 
to  decline  receiving  the  premium,  report  the  circumstances  to 
the  home  office  and  await  instructions.  And  when  a  death 
occurs  the  important  duty  devolves  upon  the  agent  of  receiv- 
ing and  transmitting  to  the  home  office  the  proofs  required  to 
show  that  the  terms  of  the  policy  have  been  complied  with 
by  the  deceased,  and  that  his  death  did  not  result  from  any 
of  the  numerous  causes  excepted  from  guaranty  by  the  policy. 
And  although  the  agent  has  nominally  no  authority  to  allow 
or  disallow  a  claim,  he  is,  in  fact,  always  relied  upon  to  de- 
tect and  report  any  suspicious  circumstances  which  may 
exist  in  reference  to  the  death  or  the  character  of  the  proofs, 
so  that,  to  a  very  great  extent,  it  rests  with  him  to  determine 
whether  the  claim  shall  in  any  case  be  contested.  It  is 
simply  monstrous  to  suppose  that  the  loyal  members  of  this 
great  scheme  are  compelled  by  law  to  confide  this  delicate 
function  to  a  public  enemy,  who  is  to  exercise  it  in  favor  of 
his  fellows  in  rebellion.  The  rule  would  be  as  unjust  as  its 
exercise  would  be  illegal.  These  forms  and  duties  are  well 
understood  by  the  parties,  and  constitute  a  part  of  the  con- 
tract between  them,  and  are  intended  to  be  specifically  and 
exactly  performed.  They  cannot  be  so  performed  without 
much  intercommunion  across  the  lines.  To  dispense  with 
them  is  to  change  the  whole  nature  of  the  scheme,  and  in- 
volves an  unprecedented  and  wholly  unwarrantable  inter- 
fenrece  with  the  substantial  terms  of  the  agreement."    The 
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court  then  urges  that  the  reason  why  simple  debts  are  held  to 
be  suspended  only  is  "  as  purely  a  political  and  mercenary 
one  as  that  which  forbids  the  continued  performance  of  an 
executory  contract.     It  is  in  the  interest  of  home  commerce 
after  peace,"  but  while  certain  contracts  are,  on  a  balancing 
of  benefits  and  evils,  only  suspended,  others  are  absolutely 
abrogated,  and  the  contract  of  life  insurance  is  upon  princi- 
ple within  the  rule  and  the  cases  which  apply  to  the  latter. 
*'  A  leading,  if  not  the  most  important,  motive  for  the  prohi- 
bition,  is  to  prevent  the  increase  of  the  material  power  of  the 
enemy.    This  is  equally  accomplished  by  the  creation  of  a 
new  debt,  which  constitutes  a  credit  upon  which  the  enemy 
can  procure  supplies,  as  by  the  creation  of  the  products  them- 
selves.    That  this  ^jenefit  to  the  enemy  is  the  leading  idea, 
and  not  solely  the  prevention  of  intercourse,  is  proved  from 
the  frequency  with  w^hich  every  nation  at  war,  from  time  to 
time,  licenses  trade  wdth  the  enemy  in  such  articles  as  its 
necessities  demand.     The  assumption  on  the  part  of  the  gov- 
ernment is,  that  all  trade  not  so  authorized  is  for  the  benefit 
of  the  enemy.     At  least,  it  invariably  reserves  the  power,  in 
all  cases,  of  determining  w^hether  the  trade  will  be  of  more 
benefit  to  itself  than  to  the  hostile  government.     This  bal 
ancing  of  benefits  is  the  test.    While  the  whole  power  of  the 
nation  is  exerted  to  cut  off  their  supplies,  and  reduce  to  want 
and  suffering  the  entire  hostile  nation,  it  would  be  absurd  to 
suffer  its  efforts  to  be  counteracted  by  allowing  its  subjects 
to  perform  agreements  which  would  produce   or   increase 
what  it  is  endeavoring  to  destroy ;  and  this  we  understand 
to  be  the  essence  of  the  rule.     It  is  wholly  immaterial  so  far 
as  this  consequence  is  concerned,  that  the  agreement  is  made, 
or  the  business  relation  created,  before  hostilities.     *     *    A 
marked  difference  in  the  relations  existing  betw^een  enemies 
under  this  policy  of  insurance,  and  those  of  ordinary  debtors 
and  creditors  is,  that  in  the  latter  the  obligation  is  full  be- 
fore the  war.     No  new  value  or  source  of  credit  is  placed  in 
the  hands  of  an  enemy  during  its  progress.    Here,  no  obliga- 
tion w^hatever  exists,  but  a  debt  is  created  by  much  mutual 
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activity  and  elections  between  the  parties.  A  source  of 
credit,  and  a  power  of  purchase  with  its  proceeds,  is  thus 
originated.  A  value  is  created,  which  would  have  had  no 
existence  in  the  hostile  country  but  for  the  action  of  one  of 
the  very  enemies  whose  government  has  the  power  of  seizing 
it.  In  the  instance  of  a  debt  paid  over  to  a  local  agent,  no 
increased  obligation,  or  value  of  any  kind,  is  subordinated 
to  the  hostile  state.  The  debt  is  equally  in  its  power, 
whether  in  the  hands  of  a  debtor  or  paid  over  to  the  agent. 
The  debtor  only  is  changed,  both  residing  in  enemy's  terri- 
tory. They  are  so  wholly  unlike  in  their  circumstances  and 
in  practical,  financial  results,  that  the  samjB  rule  should  not 
be  applied  to  each.  The  accident  in  this  case,  that  the  rebel 
government  did,  in  fact,  confiscate  all  debts  due  from  loyal 
citizens,  would  render  the  payment  of  these  premiums  un- 
lawful, even  if  it  be  conceded  that,  had  a  diiferent  policy 
been  pursued,  it  would  have  been  otherwise.  When  the  act 
of  an  enemy  creates  a  value  which,  eo  iimtanti,  passes  to  the 
enemy's  treasury,  that  it  does  so  is  an  additional  reason  why 
it  is  unlawful  to  continue  the  agreement  under  which  it  took 
place. 

"  Among  other  reasons  for  not  abrogating  this  contract,  con- 
spicuously urged  in  this  series  of  judgments,  is  that  the  sum 
insured  will  not  be  paid  till  after  the  return  of  peace.     It 
will  not,  therefore,  it  is  said,  furnish  material  aid  to  the  en- 
emy.  This  position  is  a  concession  that  if  it  does  so,  it  ought, 
upon  principle,  to  abrogate  the  contract.     But  a  thousand 
policies  due  against  solvent  companies  are  among  the  most 
certain  sources  of  future  payment  which  could  be  placed  in 
the  hands  of  our  enemies.     *   *    In  three  of  the  English 
judgments  this  argument  was  made  at  the  bar,  and  was  an- 
swered by  the  court,  that  the  obligation  was  present  capi- 
tal in  the  hands  of  the  enemy.    And  it  was  upon  this  reason, 
more  than  any  mere  intercourse  which  was  promoted  by  the 
insurance,  or  anything  in  the  nature  of  the  subject-matter  in- 
sured, that  the  judgments  were  rested.     The  leading  idea  in 
all  these  instances  is,  benefit  to  the  public  enemy.    Subject- 

44 
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matter  of  insurance  or  cause  of  loss  is  of  comparatively  lit- 
tle consequence.  In  the  single  instance  of  insuring  one  sub- 
ject to  be  called  into  the  army,  there  would,  indeed,  be  the 
additional  impolicy  of  making  him  more  ready  to  go  there. 
But  in  a  case  where  the  policy  forbids  military  service,  such 
conditions  need  not  be  considered.  In  all  other  instances, 
the  financial  result,  the  injury  to  the  home  government,  and 
the  additional  power  and  source  of  credit  given  to  the  enemy, 
is  precisely  the  same.  Whether  the  insurance  be  upon  ships, 
upon  mills  and  manufactories  in  the  enemy's  territory,  or 
upon  the  life  of  a  non-combatant,  and  whether  the  property 
and  life  is  destroyed  by  fire,  tempest,  or  the  casualties  of  war, 
through  raids  or  sieges,  the  same  sums,  in  precisely  the  same 
legal  conditions,  pass  from  the  hands  of  loyal  citizens  to  pub- 
lic enemies.  It  is  impossible  to  discern,  practically  or  legally, 
the  slightest  difference.'^  The  court  then  proceed  to  show 
from  a  long  series  of  cases,*  that  all  agreements  between 
belligerents  are  unlawful,  irrespective  of  intercourse,  and  that 
aU  such  as  involve  the  continuance  of  any  active  business  re- 
lations, or  of  continuing  responsibility  for  the  acts  or  losses 
of  an  enemy,  are  dissolved  by  war,  and  add :  "  Irrespective, 
therefore,  of  the  points  hereafter  considered,  we  should  deny 
a  recovery  in  this  case,  upon  the  sole  ground  that  the  con- 
tract became  unlawful  and  was  discharged  the  moment  the 
parties  became  public  enemies." 

The  court  also  holds  that  the  failure  to  pay  the  premium 
when  due  terminated  the  contract,  both  because  there  was 
no  absolute  impossibility  of  payment,  and  because  no  case 
can  be  found  where  a  complainant  has  been  relieved  from 
a  failure  to  comply  with  conditions  which  he  was  under  no 
obligation  to  perform,  as  is  the  case  where  the  contract  is 
unilateraL     Its  view  is  supported  by  a  careful  examination 

'  GrlBwold  T.  Waddin^D,  16  Johns.  438;  Furtado  y.  Rodgers,  8  B.  A  P.  191 ; 
Potts  T.  Bell.  8  T.  R.  548  ;  Eellrer  y.  Le  Mesurier,  4  East,  417 ;  Gambia  y.  Le  MeflO- 
rier,  4  East,  417 ;  Brandon  y.  Curling,  4  East,  409 ;  Espoeito  y.  Bowden,  7  EL  4.  Bl 
768;  Aver  J  Y.  Bowden.  6  EL  ^  BL  95S;  JSir/Nirfe  Boussmaker,  18  Vss.  71;  Brown 
Y.  U.  S.  8  Craneh.  110;  The  Rapid,  8  Cranch,  165 ;  Scholefield  y.  Eichelberger,  7  Pet 
586 ;  The  William  Bagaley,  6  Wall.  877 ;  Coppell  y.  Hall,  7  WalL  542. 
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of  authorities.    The  financial  results  to  which  a  contrary  de- 
cision would   lead   are   also   considered,  the  court  saying: 
"  The  only  rational  mode  of  contemplating  the  transaction  is 
to  consider  all  those  who  live  in  the  loyal  states  as  an  aggre- 
gate insuring  all  those  in  the  disloyal,  and  to  administer 
such  a  rule  as  would  do  justice  generally  between  the  two 
classes.    The  50  N.  Y.,^  9  Blatchford,®  and  their  associate 
judgments  decide,  that  the  body  of  members  who  punctually 
pay  shall  remain  liable  to  such  portion  of  those  who  do  not 
pay  as  happen  to  die  within  the  period  of  suspended  pay- 
ments ;  while  they  have  not  a  farthing  of  claim  on  that  great 
mass  of  other  delinquents,  who  outlive  this  period,  and  re- 
fuse to  pay  their  premiums  after  the  war.     The  financial 
consequence  is  identical  with  that  which  would  result  from 
a  deliberate  selection  and  insurance  by  the  oflicers  of  the 
company  of  a  given  number  of  lives  which  they  knew  would 
terminate  within  five  years,  and  a  rejection  of  a  still  larger 
number  which  it  was  known  would  pay  premiums  for  an 
indefinitely  longer  period.     *      *     The  entire  scheme  de- 
pends upon  the  assumption  of  what  is  known  to  be  true, 
that  a  small  number  only  would  die  within  a  short  period, 
while  the  far  greater  portion  will  live  and  pay  premiums  to 
a  comparatively  advanced  age.     These  modern  judgments 
cut  the  scheme  in  two,  and  say  to  all  those  who  are  public 
enemies,  ^  none  of  you  need  pay  your  premiums  as  provided 
in  the  contract ;  but  those  w^ho  happen  to  die  are  entitled  to 
the  full  sum  insured,  deducting  the  premiums,  while  not 
one   of  your  fellow-enemies   is  compelled  to  contribute  a 
dollar  for  this  purpose.     The  money  shall  be  paid  by  loyal 
citizens  alone.'    The  disastrous  effects  of  such  a  rule  of  law 
upon  a  mutual  insurance  company,  and  the  vital  importance 
to  them  of  the  prompt  payment  of  premiums  by  all  for  whom 
they  stand  guaranty,  will  appear  by  a  simple  illustration. 
It  is  well  known  that  the  whole  scheme  of  life  insurance  is 
based  upon  the  law  of  average.     Out  of  a  given  number  of 

*  Sands  y.  N.  Y.  L.  Ins.  Co. ;  and  Cohen  y.  Mut.  L.  las.  Co. 

*  Hamilton  y.  Mat.  L.  Ins.  Co. 
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insured  persons,  statistics  show  there  will  be  on  the  avera<ye 
a  certain  proportionate  number  of  deaths  each  year ;  and  in 
a  mutual  scheme  the  premiums  to  be  paid  each  yeai*  by  the 
whole  number  insured  are  fixed  at  such  an  amount  as  will 
make  their  sum  total  just  sufficient  to  meet  the  losses  arising 
from  the  average  deaths  during  the  year  and  to  provide  for 
unforeseen  fluctuations  of  the  law  of  average  and  other  con- 
tingencies, including  necessary  expenses.     Thus  in  a  com- 
pany consisting  of  one  thousand  persons  insured  for  one  year 
lor  $1,000  each,  where  the  average  number  of  deaths  was 
fixed  at  ten,  each  member  must  pay  a  premium  of  $10,  mak- 
ing in  all  $10,000  of  premiums,  in  order  to  meet  the  ten 
death  claims — supposing  for  the  sake  of  simplicity  that  there 
are  no  expenses  or  fluctuations  of  average.     The  company 
would  thus  meet  its  liabilities  and  be  solvent  at  the  end  of 
the  year.    Now,  suppose  it  start  the  next  year  with  the  same 
number  insured  in  like  manner  and  on  the  same  basis ;  but 
that  five  hundred  of  those  who  paid  premiums  in  the  former 
year  suspend  payment  in  this.    Out  of  the  five  hundred  who 
pay,  the  average  number  of  deaths  will  be  five,  and  the 
amount  of  premiums  paid  will  be  just  sufficient  to  meet  those 
losses,  $5,000.     But  five  also  of  those  w^ho  suspend  will  die ; 
and  under  the  rule  in  question  the  company  would  be  liable 
to  their  representatives  for  $5,000  of  death  claims  less  $53  f)0 
of  unpaid  premiums  and  interest,  with  no  means  for  meeting 
such  a  liability,  and  no  claim  whatever  upon  the  survivors 
of  those  who  suspend.     If  time  were  thus  held  not  to  be  of 
the  essence  of  these  unilateral  life  insurance  contracts,  it  is 
difficult  to  see  how  a  mutual  company  can  escape  ultimate,  if 
not  speedy,  bankruptcy.     No  one  knowing  such  to  be  the 
law  would  pay  a  single  premium  after  the  fii*st ;  but  would 
suspend,  and  if  he  chanced  to  die  within  the  time  when  the 
amount  assured  to  him  would  exceed  that   of  his  unpaid 
premiums,  his  representatives  would  demand  that  excess; 
otherwise  he  would  drop  the  policy ;  thus  securing  to  him- 
self all  the  benefit  of  his  chances  of  death,  while  the  com- 
pany have  no  benefit  of  his  chances  of  life  after  the  first 
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year.  *  *  If  a  single  transaction  only  is  looked  at,  and 
we  omit  to  consider  the  fact  that  the  payment  of  premiums 
is  not  qbligatory  and  ignore  the  nature  of  the  mutual  scheme 
which  is  such  that  financial  injustice  of  the  grossest  kind 
results  from  compelling  the  company  to  pay  for  those  enemy 
delinquents  who  die,  while  few  of  those  w^ho  survive  pay 
their  premiums  at  all — ^then  beyond  doubt,  interest,  if  com- 
pounded, would  seem  to  compensate  mathematically  for  pay- 
ment. But  a  moment's  consideration  will  serve  to  show  that 
it  does  not  in  fact  compensate.  These  cases  overlook  the 
palpable  difference  to  the  company  between  assuming  a  rish 
and  assuming  a  loss.  The  insurers  are  entitled  to,  and  do 
have  this  interest  (^.  ^.,  the  use  of  the  money),  where  the 
contract  is  exactly  carried  out ;  and  in  a  case  where  the  in- 
sured is  still  living,  and  is  in  as  good  health  as  when  the 
first  unpaid  premium  fell  due,  we  think  interest  would  com- 
pensate on  a  renewal  of  the  policy,  because  the  risk  is  then 
the  same  as  would  have  been  taken  had  the  premium  been 
promptly  paid.  But  where  the  health  of  the  assured  has 
failed  or  death  has  occurred,  the  insurers  are  called  upon  to 
accept  a  greater  risk  or  an  absolute  loss,  upon  the  same  terms 
on  which  they  agreed  to  accept  the  risk  contemplated  by  the 
policy.  The  ruling  of  these  cases  compels  the  insurers  to 
assume  a  loss  for  precisely  the  same  consideration  which  the 
policy  awarded  them  for  assuming  a  rish.  But  such  a  con- 
sideration is  wholly  foreign  to  tha  necessities  of  this  argu- 
ment. A  policy  of  life  insurance  is  a  part  of  an  indivisible 
scheme,  incapable  of  existence  as  an  isolated  transaction  ;  and 
aD  arguments  which  consider  it  otherwise  are  but  miscon- 
ceptions of  its  true  nature."  ^ 

§  393.  Where  a  resident  of  Virginia  insured  his  life  in 
an  English  company,  but  through  a  local  agent  in  that  state 
appointed  by  the  general  agent  in  New  York,  and  after  the 
breaking  out  of  the  rebellion  paid  his  premiums  to  the  agent 

'  Dillard  v.  Manhattan  L.  Ins.  Co.  44  Geo.  119,  is  to  the  same  effect.     Also  Stephens 
T.  N.  Y.  L.  Ina.  Co.  Superior  Ct.  of  Baltimore,  MSS. 
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in  Richmond,  who  had  been  by  parol  authorized  to  receive 
them,  it  was  held  ^  that  the  company  was  liable ;  that  the 
dealings  were  between  a  neutral  and  an  enemy  and  not  ille- 
gal, and  that,  as  the  authority  to  the  local  agent  was  without 
specified  directions  8.8  to  what  he  should  receive  the  pre- 
miums in,  it  was  "  a  general  authority  to  him  to  collect  the 
premiums  accruing  in  the  defendant's  favor  upon  the  policies 
which  it  had  previously  issued.     And  this  authority,  under 
the  well  settled  principles  of  the  law  of  agency,  the  agent 
became  bound  to  his  principal  to  make  use  of  according  to 
the  ordinary  course  of  the  business  he  w^as  employed  in,  and 
the  settled  usages,  if  any  were  found  to  exist,  relating  to  the 
subject.     He  could  not,  therefore,  bind  his  principal  or  sat- 
isfy the  powers  of  his  agency  by  accepting  property  for  the 
premiums,  for  that  would  convert  the  power  to  receive  pay- 
ment merely  into  an  authority  to  traffic  in  merchaiidise.    But 
from  the  nature  of  the  power  to  receive  payment  the  ageut 
necessarily  derived  the  authority  to  accept  whatever  was 
generally  used  for  the  purpose  of  making  payments  in  the 
locality  where  the  debts  were  to  be  collected.     *     *     His 
duty,  as  well   as  his  authority,  was   to  coDect  the   debts 
maturing  in  favor  of  the  defendant.     How  that  could  best 
be  done  was  necessarily  left  to  his  own  prudence  and  judg- 
ment.   *    *    Soon  after  the  agent  at  Richmond  was  directed 
to  collect  the  premiums  without  renewal  receipts,  the  actual 
currency  of  that  locality  was  supplanted  by   Confederate 
notes  of  the   insurrectionary  government.      Although   not 
made  a  legal  tender  for  the  pajTneflt  of  debts,  all  other  spe- 
cies of  currency  was  soon  driven  out  of  circulation  by  them. 
And  after  that  they  were  the  financial  means  used  for  buying 
and  selling  property,  and. for  creating  and  discharging  debts; 
and  while  that  was  their  character,  and  the  premium  upon 
gold  and  foreign  exchange  was  not  far  above  them,  they 
were  received  by  this  agent  in  payment  of  the  premiums  due 
on  this  insurance.    The  uncontradicted  evidence  given  in  the 


'  Robinson  v.  Internat.  L.  Ass.  Soc.  52  Barb.  450. 
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case  is  that  these  notes  were  issued  soon  after  the  passage  of 
the  act  pro\'iding  for  them,  which  was  on  the  19th  of  August, 
1861.  And  from  that  time  they  passed  equal  to  bank  notes, 
and  during  the  residue  of  1861,  and  through  1862,  they  were 
known  as  Confederate  money,  and  passed  almost  at  par  at 
Richmond.  The  acceptance  of  this  currency  as  payment  of 
the  premiums  upon  the  policy  in  suit,  spurious  and  unlawful 
as  the  currency  itself  was,  very  materially  5iflfered  from  the 
acceptance  of  payment  in  property,  or  in  counterfeit  notes,  or 
the  notes  of  insolvent  banka  For  the  acceptance  of  prop- 
erty was  not  within  the  spirit  or  scope  of  the  agency,  and 
the  bills  of  insolvent  banks  and  counterfeit  notes  would  be 
wholly  devoid  of  value,  and,  therefore,  no  payment  whatever 
in  any  just  sense  of  that  term.  But  these  notes  were  not  of 
that  description.  For  they  had  a  circulating  value  at  the 
time  the  agent  received  them,  and  were  used  for  all  the  or- 
dinary purposes  of  cun^ency.  *  *  From  the  nature  of  the 
power  which  the  jury  have  necessarily  found  was  conferred 
upon  him,  the  circumstances  that  must  have  been  expected 
to  attend  the  execution  of  it,  the  emergency  he  afterwards 
encountered  when  the  previous  currency  of  his  State  was 
practically  excluded  from  circulation  by  that  which  was 
issued  by  the  Confederate  authorities,  the  premiums  upon 
this  policy  were  in  judgment  of  law  paid  when  the  defend- 
ant's agent  received  the  amount  due  for  them  in  these  notes. 
It  was  the  only  feasible  mode,  under  the  circumstances  exist- 
ing at  that  time,  in  which  the  premiums  could  be  collected 
by  him,  and  as  it  had  been  made  his  duty  to  obtain  their 
payment,  he  was  necessarily  authorized  to  receive  it  in  that 
manner.  But  even  if  that  authority  were  not  a  necessary 
incident  of  the  power  conferred  upon  him,  still,  as  he  was 
authorized  to  collect  the  premiums,  his  acceptance  of  Con- 
federate notes  for  the  amount  of  them  discharged  the  assured. 
For,  under  the  circumstances  existing  at  the  time  when  the 
authority  to  collect  w^as  conferred  upon  him,  it  could  neither 
have  been  expected  nor  intended  that  the  identical  currency 
received  by  him  should  be  remitted  to  the  general  agency  at 
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the  city  of  New  York.  This  currency,  although  valuable  at 
Richmond,  was  worthless  at  New  York.  The  only  mode, 
therefore,  in  which  the  value  it  had  at  Richmond  could  be 
transmitted  to  New  York  was  by  purchasing  gold  or  foreign 
exchange  with  it,  and  it  appears  from  the  evidence  that  it 
was  capable  of  being  so  used.  In  addition  to  this,  the  course 
of  business  previously  established  between  New  York  and 
the  Richmond  agency  was  for  the  agent  at  the  latter  place 
to  make  up  his  accounts  and  remit  his  collections  once  in 
each  month,  which  was  inconsistent  with  the  obligation  or 
expectation  that  the  identical  moneys  received  by  him  were 
to  be  remitted  to  the  agency  at  New  York.  On  the  con- 
trary, the  notorious  and  general  course  of  business,  in  cases 
of  that  description,  was  to  purchase  exchange  with' the  local 
currency,  and  in  that  manner  transmit  its  value  to  the  place 
to  which  it  was  to  be  forwarded.  Not  only  the  state  of  pub- 
lic affairs,  but  the  customary  mode  shown  to  have  been 
adopted  in  the  transaction  of  this  business,  also  indicate  that 
it  could  not  have  been  intended  that  the  local  currency  used 
and  received  for  the  payment  of  debts  at  Richmond  should 
be  remitted  in  kind  to  New  York.  On  the  contrary,  this 
was  received  for  the  convenient  transaction  of  the  agent's 
business  at  the  place  where  it  fulfilled  all  the  purposes  and 
offices  of  a  monetary  currency.  And  accompanying  its  re- 
ceipt was  the  corresponding  duty  to  invest  it  in  such  funds 
or  commercial  paper  as  would  enable  him  to  transmit  its 
local  value  to  the  general  agents,  whose  business  was  carried 
on  at  a  place  where  that  local  value  had  no  existence.  Un- 
der this  relation  and  obligation  of  the  local  agent  he  became 
the  defendant's  debtor  for  the  value  of  the  Confederate  cur- 
rency at  the  time  and  place  when  and  where  it  was  received 
by  him.  And  that  obligation  can  only  be  effectually  dis- 
charged by  transmitting  or  paying  that  value  in  lawful 
money  or  its  equivalent  to  the  defendant's  general  agents  at 
the  city  of  New  York.  By  the  acceptance  of  the  premiums 
in  Confederate  notes  the  agent  discharged  the  assured,  but 
at  the  same  time,  under  his  obligations  arising  out  of  the 
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peculiar  circumstances  of  the  case  and  the  previous  course  of 
business  between  himself  and  the  defendant's  general  agency, 
he  became  the  defendant's  debtor  for  the  amount  received, 
with  the  duty  of  remitting  it  in  such  a  manner  to  the  gen- 
eral agency  at  New  York  as  to  transfer  the  full  local  value 
for  the  time  being  received  by  him  to  such  agency." 

This  decision  was  affirmed  by  the  Court  of  Appeals.^ 
The  court  there  say :  "  The  defendant  is  an  incorporation, 
organized  under  the  authority  of  the  British  Parliament,  for 
the  purpose  of  making  insurance  upon  the  lives  of  individu- 
als. To  carry  on  this  business  in  the  United  States,  it  es- 
tablished an  agency  in  the  city  of  New  York,  of  which  Mr. 
Holbrook  and  Mr.  Habicht  were  the  chief  managers.  They 
were  assisted  by  certain  other  persons,  residents  of  the  city  of 
New  York,  and  together  formed  a  board  of  directors,  exer- 
cising substantially  all  the  powers  of  the  company  in  this  lo- 
cality. They  issued  policies  and  paid  losses  and  appointed 
agents  upon  their  own  motion.  They  exercised  all  the  pow- 
ers that  agents  could  well  exercise,  and,  it  may  be  assumed, 
without  control  or  interference  by  the  directors  in  England. 
They  were  general  agents,  intrusted  with  unlimited  author- 
ity. It  is  important  to  observe  that  the  New  York  board 
were  but  agents,  however  general  their  character  or  unlim- 
ited their  authority.  The  principal  was  the  company  itself, 
in  England.  That  principal  could  at  any  moment  have  re- 
voked the  powers  of  these  New  York  agents,  so  far  as  the 
agents  themselves  were  concerned,  and  assumed  all  its  origi- 
nal authority.  *  *  The  defendant  was  a  British  incorpo- 
ration, organized  by  virtue  of  an  act  of  Parliament,  carrying 
on  its  business  in  London,  as  its  home  office,  and  doing  busi- 
ness also  in  this  state,  strictly  and  professedly  as  a  foreign 
corporation.  Whether  its  business  here  is  transacted  by  one 
agent  or  many,  and  whether  such  agent  has  extended  or  re- 
stricted authority,  can  have  no  effect  upon  the  domicil  of  the 
company.     Residence  and  agency  have  no  connection  with 

»  42  N.  Y.  62. 
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each  other.    *  *   This  was  a  contract  between  a  citizen  of  a 
neutral  country  and  a  citizen  of  a  belligerent  country.    No 
authority  is  adduced  to  sustain  the  proposition,  that  this  state 
of  things  annuls  or  suspends  a  power  of  attorney  to  receive 
premiums  on  a  policy  of  insurance.     It  is  supposed  that  no 
such  authority  can  be  cited,  but  that  the  law  is  to  the  contrary. 
*  *  The  status  of  the  defendant  was  simply  that  of  a  neutral 
contracting  or  continuing  a  contract  with  a  citizen  of  a  bellig- 
erent country.     Such  contracts  are  valM  by  the  laws  of  all 
countries,  and  goods  to  be  delivered  under  such  contracts  are 
exempt  from  seizure  by  hostile  cruisers,  except  when  they 
are    articles  contraband  of  war.     *     *       The    appellant's 
counsel  further  insists  that  Cowardin  had  no  authority  to 
receive  payment  of  the  premiums  in  *  Confederate  money,' 
and  that  the  payment  in  that  medium  was  in  no  legal  sense 
a  payment  of  such  premiums.     It  appeared  from  the  evi- 
dence that  Cowardin  had,  from  the  outset  of  his  agency,  re- 
ceived payment  of  all  the  premiums  paid  by  fifty  or  sixty 
different  persons  in  the  currency  of  the  country ;  that,  as  re- 
ceived, he  deposited  the  same  to  his  own  credit  in  the  bank, 
and  at  stated  periods,  after  deducting  his  commissions,  re- 
mitted the  balance  to  the  directors  in  "New  Yprk  by  a  draft, 
payable  there.     He  continued  this  practice  in  1861  and  1863 
as  to  the  manner  of  receiving  payments.     The  communica- 
tions been  New  York  and  Richmond,  for  all  business  pur- 
poses, were  entirely  cut  off;   no  remittances  could  therefore 
be  made  at  that  time.     It  appeared  that  the  Confederate  cur- 
rency began  to  be  issued  in  July,  August,  and  September, 
1861.     At  the  date  last  named  it  wasjequal  in  value  to  the 
circulating  bank  notes  of  Virginia,  and  about  five  per  cent, 
below  gold,  and  it  soon  became  the  almost  exclusive  circulat- 
ing medium  of  the  country.     It  is  contended  that  this  circu- 
lation was  not  money,  for  the  reason  that  it  was  issued  by  a 
rebel  government,  that  it  had  no  legal  validity,  that  it  was  no 
better  payment  than  if  counterfeit  money  had  b^en  received 
by  Cowardin.    This  question  must  be  decided  upon  the  con- 
dition of  things  as  they  were,  and  as  they  appeared,  in  1861 
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and  1862,  and  not  as  we  find  them  now,  in  1870.  *  *  Under 
such  circumstances,  it  is  quite  unreasonable  to  say  that  Cow- 
ardin  had  no  authority  to  receive  the  payment  in  Confede- 
rate money  of  the  premiums  due  to  the  company,  and  that 
it  was  no  better  than  counterfeit  money.  It  was  a  currency 
issued  by  the  authority  of  an  existing,  de  facto  government, 
which  had  adopted  a  constitutional  form  of  government,  and 
was  fully  organized  under  it,  which  had  in  the  field  large 
armies,  had  won  many  battles,  had  invaded  the  states  of  the 
North,  had  besieged  the  national  capitol,  was  recognized  as 
a  belligerent  power  soon  after  by  the  British  government, 
and  which  had,  from  the  outset,  been  treated  as  a  belliger- 
ent by  the  government  of  the  United  States,  and  which  was 
itself  confident  of  maintaining  its  existence.  It  is  true  that 
these  notes  are  now  valuable  only  as  relics  of  a  past  exist- 
ence. It  was,  however,  nearly  four  years  after  the  occur- 
rences we  are  considering  before  this  result  became  certain, 
and  we  cannot  transport  our  knowledge  backwards,  and  by 
its  use  condemn  as  base  and  worthless,  a  currency  which  was 
then  in  general  use,  and  might  become  permanently  valuable." 

§  394.  In  connection  with  the  question  we  have  been 
considering  naturally  arises  that  of  the  effect  of  the  ordinary 
provision  of  policies,  against  entering  the  military  service. 
It  has  been  presented  in  several  cases  arising  out  of  the 
rebellion.  In  Mitchell  v.  Mutual  Life  Insurance  Co.,^  the 
plaintiffs  brought  their  action  as  assignees  of  a  policy  upon 
the  life  of  one  Snowden,  they  having  taken  it  as  security  for 
a  debt  shortly  after  its  is3ue  in  1856,  and  paid  the  premiums 
after  that  time.  It  appeared  that  the  insured  shortly  after 
the  outbreak  of  the  rebellion  '*  wfmt  South,"  and  died  tliere 
in  1864.  The  payment  of  the  policy  was  resisted  on  the 
ground  that  he  went  within  the  forbidden  limits  south  of 
the  parallel  fixed  in  the  policy,  and  also  that  he  entered  the 
military  service.     It  was  claimed  for  the  plaintiffs  that  the 

'  Superior  Cl.  of  Baltimore,  not  reported. 
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insured  did  not,  within  the  meaning  of  the  clause  of  the 
policy,  enter  the  military  service,  as  he  had  no  commission, 
though  he  served  on  the  staff  of  several  generals.  The  court 
say :  "  In  reference  to  the  avoidance  of  the  policy  by  the  as- 
sured having  entered  into  what  is  termed  military  service, 
there  stands  behind  that  question  a  great  principle  of  public 
law,  upon  the  enforcement  of  which  may  depend  the  very 
life  of  the  government  under  whose  auspices  we  live,  and  by 
whose  powers  w^e  are  all  protected.  And  if  any  other  prop- 
osition were  established  than  that  which  I  now  seek  to 
enforce,  then  if  a  time  should  again  come  when  this  country 
shall  be  *  *  involved  in  a  war,  and  a  power  is  conferred 
upon  these  great  insurance  companies  to  protect  from  the  loss 
arising  from  the  fall  of  the  enemy  in  the  field,  you  place  your 
government  in  a  position  calculated  to  nerve  the  arm  of  your 
enemy.  What  would  be  the  character  of  such  an  insurance 
as  it  would  appear  upon  the  face  of  the  contract  ?  If,  in  this 
policy  of  insurance,  after  providing  that  the  party  insured 
should  not  pass  beyond  a  designated  line,  and  that  he  should 
not  perform  or  engage  in  other  specified  acts,  it  had  been 
added,  '  but,  although  there  may  be  war  between  the  United 
States  and  the  Queen  of  England,  yet,  if  this  insurance  com- 
pany should  insure  against  the  loss  of  life  a  subject  of  the 
Queen  engaged  in  such  hostilities,  the  policy  shall,  neverthe- 
less, not  be  void,'  can  it  be  pretended  for  a  moment  that  a 
contract  of  that  kind  could  be  maintained  ?  What  would 
you  propose  to  cover  by  such  a  contract  of  insurance  ?  Not 
merely  that  the  insured  may  engage  in  some  contraband  or 
illicit  trade  prohibited  by  statute,  but  you  insure  the  life  of 
a  belligerent  soldier.  *  *  The  paper  becomes  void  the 
moment  the  assured  connects  himself,  in  any  form,  W'ith  tlie 
belligerent  force,  or  even  becomes  a  member  of  the  belliger- 
ent government,  because  the  thing  insured  is  the  life  of  a 
soldier,  or  that  of  a  citizen  residing  within  the  belligerent 
lines,  and  subject,  therefore,  at  all  times  and  under  all  cir- 
cumstances, to  be  commanded  by  the  powers  that  control  the 
operations  of  your  enemy.     *     *    *    In   order  to  prove 
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military  service,  I  certainly  would  not  impose  upon  the  party 
the  necessity  of  producing  a  commission.  The  commission 
is  only  et^idence  of  the  rank  and  position  of  the  party 
holding  it." ' 

Where  the  assured  stated  that  he  had  not  been  in  any 
military  service,  and  it  appeared  that  he  had  been  a  chaplain 
in  the  army,  it  was  held  that  in  default  of  evidence  it  could 
not  be  assumed  that  that  was  "  in  the  military  service,"  and 
proof  of  employment  in  such  service  must  be  given.* 

In  Smith  v.  Charter  Oak  Life  Insurance  Co.*  it  was  held 
that  it  was  the  duty  of  an  agent  in  the  rebellious  states  to 
receive  a  premium,  when  tendered  him  during  the  war-;  and 
that  a  refusal  so  to  do  constituted  a  present  breach  of  the 
covenants  in  the  policy,  and  gave  the  assured  a  right  of 
action  for  damages  against  the  company;  and  that  the 
measure  of  damages  was  the  value  of  the  policy  at  that  time, 
and  that  the  amount  of  such  damages  could  be  in  no  way 
affected  by  the  fact  that  the  insured  subsequently  entered 
the  military  service  in  violation  of  one  of  the  conditions  of 
the  policy. 


*  In  Dillard  v.  Manhattan  Life  Ins.  Co.  44  Geo.  119,  it  appeared  that  the  insured 
accepted  the  appointment  of  brigade  post-qnartermastcr,  to  avoid  conscription,  and  the 
point  was  taken,  but  not  decided,  that  this  was  a  -violation  of  the  condition  against  enter- 
ing the  military  service. 

'  Mut.  Ben.  L.  Ins.  Co.  v.  Wise,  84  Md,  682 ;  s.  c.  1  Ins.  Law  Jour.  480.  As  to  the 
effect  of  war  upon  the  provision  requiring  an  action  to  be  brought  within  a  limited  period. 

•  Central  Law  Jour.  Feb.  12,  1874.  To  same  effect,  Hancock  v.  N.  Y.  L.  Ins.  Co.  2  Ins. 
Law  Jour.  908,  U.  S.  C.  C.  East.  Dist.  of  Va. 


CHAPTER  XV. 

INSURANCE   AGAINST  ACCIDENTS. 

§  395.  General  Rules  of  Law  the  same  as  in  Life  Insnraiice. 

— Insurance  against  accidents  has  become  an  establisLed 
branch  of  business,  both  in  this  country  and  in  England. 
It  is  usually  a  contract .  by  which  the  company  agrees  to  pay 
a  stipulated  sum  per  week  during  disability  caused  by  acci- 
dent, and  a  gross  sum  in  case  of  death  by  accident.  There 
are  various  modifications,  some  insurances  including  all 
classes  of  accidents,  and  some  only  accidents  of  a  specified 
nature.  As  a  general  rule  the  law  of  accident  insurance  is 
the  same  as  that  of  life  insurance,  except  that  it  is  much 
simpler.  In  many  cases  in  this  country  there  is  no  policy, 
but  only  a  brief  ticket  sold  to  all  applicants,  who  make  a 
verbal  application,  and  of  course  give  no  warranty,  and  make 
no  representation.  In  such  cases  the  only  question  that  can 
arise  is  whether  the  accident  was  of  a  nature  covered  by  the 
contract,  and  whether  it  happened  during  its  continuance. 
In  other  cases  there  is  an  application,  in  a  form  similar  to 
that  for  life  insurance,  accompanied  with  representations  and 
warranties.  In  such  cases  the  same  rules  apply  as  in  life  in- 
surance. The  rules  as  to  the  inception  of  the  contract,^  the 
powers  of  agents,  waiver  and  interest,^  are  the  same.    The 

*  Rhodes  V.  Railway  Pass.  Ass.  Co.  6  Lans.  71. 

'  Prov.  L.  Ins.  <&  Iny.  Co.  y.  Baum,  29  lod.  236,  was  a  case  of  accident  insurance,  where 
the  question  of  interest  was  raised.  Simpson  y.  Ace.  Death  Ins.  Ck).  2  C.  B.  N.  S.  257,  ante, 
§  196,  was  a  case  of  accident  insurance  where  the  question  of  nonpayment  of  premiam 
was  considered.  An  able  writer,  in  an  exhaustive  article  upon  accident  insurance,  in  7 
Am.  Law  Rev.  68S,  says,  "  Accident  insurance  in  this  country  began  with  the  sale  o( 
*  accident  tickets  *  to  travelers  on  railroads.  They  were  of  three  classes,  insuring  the  pas- 
senger, first,  against  accidents  to  the  conveyance :  second,  against  all  sorts  of  accidents 
while  traveling  by  public  conveyance ;  third,  against  all  accidents  set  forth  in  the  con- 
tract, without  reference  to  conveyance,  mode  of  travel,  or  occupation.  These  tickets 
were  sold  at  railroad  stations.    *    *    These  tickets  cover  only  a  specific  journey  or  a 
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same  rules  apply  also  to  proofs  of  death ;  the  policy,  lio\Yever, 
usually  contains  some  provision  requiring  the  proofs  to  show 
that  the  death  arose  from  an  accident,  arid  its  nature^  Where 
tthe  policy  embraces  a  liability  for  injuries  not  fatal,  a  pro- 
vision for  notice  is  generally  inserted,  and  prompt  compliance 
witli  it  is  required,  in  order  that  the  company  may  be  able  at 
once  to  investigate  the  facts.  But  provisions  of  this  nature 
are  liberally  construed.^  Where  the  policy  provided  that  no 
payment  sliould  be  due  on  account  of  the  accidental  loss  of 
life  of  the  assured,  .unless  notice  of  the  injury,  and  of  the 
death  should  be  given  within  thirty  days,  and  sufficient 
proof  furnished  of  such  injury,  and  that  such  death  was 
caused  solely  thereby,  the  jury  found  that  while  the  assured 
was  pitching  hay,  the  handle  of  the  pitchfork  slipped  tlirough 
his  hands  and  struck  him  on  the  bowels,  inflicting  an  injury 
which  produced  peritoneal  inflammation,  in  consequence  of 
which  he  died,  and  that  the  blow  which  he  received  from  the 
fork  handle  was  an  accident  and  the  cause  of  his  death ;  and 
it  appeared  that  notice  was  given  the  company  that  the  as- 
sured came  to  his  death  by  accident  on  the  14th  of  July,  by 

short  period  of  time,  and  contain  the  same  general  provisions  as  the  common  policy. 
The  policy  grants  a  limited  insurance.  It  insures  either  indemnity  for  injury  by  pay- 
ment of  a  specified  weekly  allowance  during  the  time  the  insured  is  disabled  by  the  in- 
jury, or  compensation  for  death  by  payment  of  a  fixed  sum,  if  the  insured  dies  in  conse- 
quence of  an  accident.  These  two  forms  of  insurance  are  issued  separately,  or  in  a  joint 
policy  covering  both  indemnity  and  compensation.  The  policy  now  in  use  covers  all 
*  bodily  injuries  effected  through  exlernal,  violetity  and  accidental  vitatisj  Indemnity  is 
limited  to  twenty-six  weeks,  and  exception  is  expressly  made  against  all  forms  of  disease, 
drunkenness,  duelling,  suicide,  self-inflicted  injuries  and  wilful  exposure  to  unnecessary 
risk.  Formerly  the  word  *  external*  was  not  inserted,  but  now,  in  order  to  guard  against 
frauds,  tbe  injury  must  be  from  some  external  means,  and  produce  a  visible  injury. 
Death  must  occur  within  ninety  days  from  the  happening  of  the  accident,  to  entitle  the 
insured  to  compensation ;  and  indemnity  is  not  earned  except  it  totally  disables  him  from 
prosecuting  any  and  every  kind  of  business  for  the  continuous  period  for  which  it  is 
claimed.  These  are  the  peculiar  provisions  of  an  accident  policy,  which  otherwise  re- 
sembles an  ordinary  life  policy,  though  in  its  effect  and  analogy,  accident  insurance  more 
closely  resembles  fire  insurance  than  life  insurance,  and  is  truly  a  provision  for  inden)nity, 
except  in  cases  of  death,  when  it  becomes  a  contract  to  pay  a  fixed  sum  of  money  upon 
the  happening  of  death  caused  by  accident." 

*  Prov.  L.  Ins.  Co.  v.  Martin,  82  Md.  310;  ante,  §  288;  Prov.  L.  Ins.  A  Inv.  Co.  v. 
Bnnm,  29  Ind.  236 ;  and  Railway  Pass.  Ass.  Co.  v.  Burwell,  3  Ins.  Law  Jour.  281 ;  ante, 
§§  258,  269,  are  cases  in  which  the  question  of  notice  under  accident  policies  was  raised ; 
see  also  Gamble  y.  Ace.  Ins.  Co^  4  Irish  C.  Law,  204 ;  ante,  %  257. 
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an  injury  received  in  the  bowels  while  working  in  a  hay  field, 
j)roduciiig  peritoneal  inflammation,  which  resulted  fatally; 
while  the  affidavit  of  the  plaintiff,  subsequently  furnished, 
averred  that  the  insured  died  in  consequence  of  an  accident,* 
which  happened  on  the  9th  day  of  July,  in  this  wise :  he  was 
assisting  in  unloading  hay,  at  his  grandfather's,  when  he  ac- 
cidentally strained  himself;  that  he  immediately  complained 
of  severe  pain,  and  a  physician  was  summoned,  but  that  he 
died  five  days  after  the  accident,  w^hich  was  the  direct  cause 
of  his  death.  The  attending  physician  stated  that  he  was 
killed  by  accident,  occasioned  by  exertions  made  in  assisting 
in  hauling  in  hay,  which  injured  the  abdominal  muscles  and 
produced  peritoneal  inflammation  and  all  its  concomitant 
symptoms,  which  resulted  in  his  death.  It  was  held  that 
the  fiicts,  as  stated  in  the  affidavits,  make  out  a  prima  fads 
case  of  death  resulting  from  an  injury,  accidentally  received; 
that  the  preliminary  proof  furnished  by  the  plaintiflT  must 
be  regarded  as  sufficient,  and  that  "  the  plaintiff  is  entitled 
to  recover  if  she  has  given  sufficient  preliminary  proof  of 
the  injuiy,  though  she  may  have  unwittingly  ascribed  it  to  a 
wrong  cause."  ^  Where  the  policy  provided  that  fiill  par- 
ticulars of  the  accident  and  injury  should  be  furnished  to 
the  insurer,  without  suppression  of  any  material  fact,  a  fail- 
ure to  disclose  injuries  happening  subsequently  to  the  acci- 
dent, by  which  the  original  injury  was  aggravated,  was  held 
not  to  be  the  suppression  of  a  fact  within  the  meaning  of  the 
contract.^  A  misstatement  as  to  residence  made  on  procur- 
ing an  accident  insurance  is  not  material.® 

§  396.  What  is  an  Accident  ? — An  accident  has  been  va- 
riously defined  as  the  happening  of  an  event  without  the  aid 
and  without  the  will  of  the  person  by  whose  agency  it  w^as 
caused,  an  event  which  takes  place  without  forewarning  or 
expectation,  a  chance  or  casualty,  a  contingency,  that  which 


'  N.  Am.  Ins.  Co.  v.  Burroughs,  69  Penn.  St  43 ;  s.  c.  1  Ins.  Law  Jour.  90. 

'  Rhodes  v.  Railway  Pass.  Ass.  Co.  6  Lans.  71. 

'  Tooley  v.  Railway  Pass.  Ass.  Co.  3  Biss.  899 ;  s.  o.  2  Ins.  Law  Jonr.  275. 
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takes  place  without  any  intelligent  or  apparent  cause,  with- 
out design,  and  not  according  to  the  usual  order  of  things  ;^ 
an  unusual  and  unexpected  result  attending  the  performance 
of  a  usual  and  necessary  act;  an  event  which  takes  place 
without  foresight'  or  expectation;*  any  unexpected  event 
which  happens  as  by  chance,  or  which  does  not  take  place 
according  to  the  usual  course  of  things  f  any  event  which 
takes  place  without  the  foresight  or  expectation  of  the  per- 
son acted  upon  or  affected  by  the  event.*  Some  violence, 
casualty,  or  vis  major  is  necessarily  involved.  ^  It  means,  in 
short,  an  injury  which  happens  by  reason  of  some  violence, 
casualty  or  vis  major  to  the  assured,  without  his  design  or 
assent  or  voluntary  co  operation,*  an  event  which  proceeds 
from  an  unknown  cause,  or  is  an  unusual  effect  of  a  known 
cause,  and  therefore  not  expected ;  it  may  happen  from  an 
unknown  cause,  but  it  is  not  essentiai  that  the  cause  should 
be  unknown.'' 

§  397.  Iiguries  from  Personal  Violence  are  Within  Policy.— 

In  a  case  where  the  insured  was  attacked  by  highwaymen, 
while  pursuing  his  journey  on  foot,  a  question  was  raised  as 
to  whether  this  was  an  accident.  The  court  say :®  "  The  in* 
juries  were  effected  by  violence,  but  was  there  any  accident  ?  *  * 
Perhaps,  in  a  strict  sense,  any  event  which  is  brought 
about  by  design  of  any  person  is  not  an  accident,  because 
that  which  has  accomplished  the  intention  and  design  and 
is  expected  is  a  foreseen  and  foreknown  result,  and,  therefore, 
not  strictly  accident.  Yet  I  am  persuaded  this  contract  should 
not  be  interpreted  so  as  thus  to  limit  its  meaning;  for  the 


*  Mallory  v.  Trav.  Ins.  Co.  N.  Y.  Supreme  Court,  reported  on  appeal,  47  N.  Y.  52. 

*  Proy.  L.  Ins.  and  In.  Co.  ▼.  Martin,  32  Md.  108. 

'  N.  Am.  L.  A  Ace.  Ins.  Co.  v.  Burroughs,  69  Peon.  48. 

*  Ripley  y.  Railway  Pass.  Ass.  Co.  2  Bigelow  L.  &  Ace.  Cas.  788. 

*  Cockburn,  C.  J.,  in  Sinclair  y.  Maritime  Pass.  Asa.  Co.  3  £1.  <fe.  EL  478. 

'  7  Am.  Law  Rev.  688.  ^  Schneider  ▼.  Prov.  L.  Ins.  Co.  24  Wise.  28. 

*  Ripley  y.  Railway  Pass.  Ass.  Co.  2  Bigelow  L.  <&  Ace.  Cas.  738.  The  deci^^ion 
in  this  case  was  affirmed  by  the  Supreme  Qourt,  but  the  decision  below  haying  been  in 
fayor  of  the  company  on  another  point,  this  question  was  not  passed  upon.  16  W a!l.  886 ; 
a.  a  2  Ins.  Law  Jour.  688. 

46 


706  LAW  OF   LIFE  INSURANCE.  [§39l 

event  took  place  unexpectedly,  and  without  design  on  Rip- 
ley's part.     It  was  to  him  a  casualty,  and,  in  the  more  popu- 
lar and  common  acceptation  of  the  word,  *  accident,'  if  not  in 
its  precise  meaning,  includes  any  event  which  takes  place 
without  the  foresight  or  expectation  of  the  person  act^d 
upon,  or  affected  by  the  event.    A  man  goes  to  a  livery  for 
a  horse  and  carriage,  and  is  given  one.     But  the  hoi'se  is 
sure  to  run  away  if  he  is  driven.   This  the  livery  man  knows ; 
the  hirer  does  not.  '  The  horse  is  taken,  driven,  and  runs 
away,  injuring  the  hirer.     Now  the  event  was  foreseen  and 
expected  by  the  owner  of  the  horse,  but  imforeseen  and  un- 
expected to  the  hirer,  and,  therefore,  it  seems  to  me  it  was  acci- 
dental to  him,  and  within  view  of  this  policy  would  be  regarded 
an  accident.     A  man  throws  a  train  of  cars  off  the  track,  and 
one  or  more  passengers  are  injured  or  killed.    To  those  in 
the  cars  it  is  an  accident,  a  casualty,  while  in  the  exact  sense, 
murder  is  not  an  accident.     I  think  in  construing  a  policy  of 
insurance  against  accident,  issued  to  all  sorts  of  people,  a  ma- 
jority of  whom  do  not,  as  the  company  well  know,  nicely 
weigh  the  meaning  of  words  and  terms    used  in  it,   courts 
are  called  upon  to  interpret  the  contract,  as  a  large  class,  not 
versed  in  lexicology,  are  sure  to  regard  its  terms  and  scope. 
That  which  occurs  to  them  unexpectedly  is  by  them  called 
accident.      The  company  fix  the  terms  of  this  contract  and 
are  to  be  held,  in  the  absence  of  plain  and  unequivocal  ex- 
ceptions and  prpvisos,  to  intend  what  in  popular  acceptation 
the  insured  party  is  likely  to  understand  by  its  terms.     This 
question  is  not,  perhaps,  entirely  free  from  doubt.     I  find  no 
case  in  which  the  exact  point  has  been  decided." 

In  a  case  in  which  the  facts  have  been  already  stated,^  the 
court  say  :  "  It  is  said,  that  if  the  assured  strained  himself 
while  unloading  hay,  it  was  not  an  accident  insured  against 
within  the  meaning  of  the  policy.  Why  not,  if  he  accident' 
ally  strained  himself,  as  is  averred  in  the  plaintiff's  affidavit  ? 
Why  is  not  death  resulting  fi*om  an  accidental  strain  as 
much  within  the  meaning  of  the  policy  as  death  produced 

'  N.  Am.  L.  <&  Ace.  Ins*  Co.  y.  Burrougbs,  69  Penn.  48;  ant€,  §  895. 
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by  any  other  accidental  cause  ?  If  the  injury  he  accidental, 
and  the  result  of  it  death,  what  matters.it  whether  the  in- 
jury is  caused  by  a  strain  or  blow  ?  *  *  And  there  is  no 
more  reason  for  regarding  an  injury  of  the  abdominal  mus- 
cles, caused  by  an  unexpected  blow,  an  accident,  than  an  in- 
jury caused  by  a  casual  and  unlooked-for  strain.  K  the 
death  of  the  assured  resulted  from  an  accidental  strain,  then 
it  was  not  ^  caused  by  natural  disease/  And  if  it  resulted 
from  any  accidental  strain,  it  does  not  follow  that  it  was 
caused  by  *  unreasonable  imprudence,'  or  ^  the  doing  of  an 
unlawful  act/  "  ^ 

§  398.  Riiptnre  Caused  by  Jumping  from  Cars  or  Running 
is  not  an  Accidental  Iigury. — ^The  Connecticut  Reports  contain 
a  case  decided  by  Judge  Shipman  of  the  United  States  Dis- 
trict Court  as  arbitrator,*  in  which  a  claim  was  made  by 
Southard  against  the  company  for  injuries  received  by  him, 
by  reason  of  which  he  was  totally  disabled  for  a  consid- 
erable time,  and  prevented  from  the  prosecution  of  any 
and  every  kind  of  business.  The  following  questions  were 
submitted  to  the  arbitrator:  Did  the  alleged  injury  re- 
sult from  accident  within  the  meaning  and  intention  of  the 
contract  ?  Was  the  disability  a  consequence  of  disease  ex- 
isting prior  or  subsequent  to  the  contract  ?  Is  it  a  case  of 
total  disability  from  all  kinds  of  business  ?  The  insurance 
was  against  accidental  loss  of  life,  in  the  principal  sum  of 
five  thousand  dollars,  to  be  paid  "  after  sufficient  proof  that 
the  insured,  at  any  time  within  the  term  of  this  policy,  shall 
have  sustained  bodily  injuries,  effected  through  violent  and 
accidental  means,  within  the  intent  and  meaning  of  this  con- 
tract and  the  conditions  hereunto  annexed,  and  such  injuries 
shall  have  occasioned  death  within  ninety  days  from  the 
happening  thereof;  or  if  the  insured  shall  sustain  bodily 
injuries,  by  means,  as  aforesaid,  which  shall  absolutely  and 


'  N.  Am.  Life  <fe  Ac.  Ins.  Co.  y.  Burroughs,  69  Penn.  48.    To  same  efifect,  Martin  v. 
Trav.  Ins.  Co.  1  F.  «k  F.  606. 

*  Southard  t.  Railway  Pass.  Ass.  Co.  84  Conn.  674. 
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totally  disable  and  prevent  him  fi-om  the  prosecution  of  any 
and  every  kind  of  business,  then  on  satisfactory  proof  of 
such  injuries,  he  shall  be  indemnified  against  loss  of  time  in 
a  sum  not  exceeding  twenty-five  dollars  per  week  for  a  period 
of  continuous  total  disability  not  exceeding  twenty-six  con- 
secutive weeks  from  the  time  of  the  accident  and  injuries  as 
aforesaid."    To  this  main  clause  of  the  policy  there  were  at- 
tached certain  provisions  and  conditions,  one  of  which  was 
that  the  insured  was  to  use  all  due  diligence  for  personal 
safety  and  protection.    On  the  day  of  the  injury,  the  insured 
went  to  the  depot  at  Newcastle,  to  meet  an  acquaintance. 
After  getting  on  the  train,  he  learned  that  there  were  two 
depots  at  that  place,  one  about  three  quarters  of  a  mile  dis- 
tant, and  that  there  was  probably  some  misunderstanding  as 
to  which  depot  the  interview  was  to  take  place  at    He 
therefore  jumped  off  from  the  rear  end.     He  felt  no  shock, 
and  walked  briskly  to  the  other  depot.    He  remained  there 
till  about  time  for  the  next  train,  and  then  returned  to  the 
first  depot.     While  going  back,  he  heard  what  he  supposed 
to  be  the  train  coming,  started  suddenly,  and  ran  to  where 
he  could  see,  and  found  that  it  was  not  the  traio,  when  he 
walked  the  rest  of  the  way  to  the  depot,  took  the  cars  and 
returned  to  Philadelphia.     Some  time  during  the  journey 
from  Newcastle  to  Philadelphia,  and  on  the  same  day,  he 
felt  pain  about  one  knee,  but  did  not  refer  it  to  his  move- 
ments at  Newcastle.     After  he  arrived  at  Philadelphia,  and 
had  transacted  some  business,  he  called  on  a  physician,  who 
found  a  partially  developed  .rupture  on  his  right  loin.   South- 
ard then  referred  it  to  his  jumping  off  the  cai-s  or  to  his  run- 
ning at  Newcastle.    This  rupture  increased,  and  finally,  for 
several  weeks,  disabled  him  from  business.    For  this  disabil- 
ity he  claimed  a  weekly  compensation  for  the  time  it  con- 
tinued.   The  company  denied  that  it  was  within  the  scope 
of  their  contract.     Shipman,  J.,  says:    "The  policy  is  one 
of  indemnity  against  ^  bodily  injuries  effected  through  violent 
and  accidental  means,  within  the  meaning  of  this  contract, 
and  the  conditions  hereto  annexed.'     Had  the  terms  of  the 
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contract  stopped  at  the  words  ^  violent  and  accidental  means,' 
there  would  be  no  difficulty,  in  my  judgment,  in  disposing  of 
the  questions;  for  there  was  no  acowfen^,  strictly  speaking, 
in  the  means  through  which  the  bodily  injury  was  effected. 
It  would  not  help  the  matter  to  call  the  injury  itself,  that  is, 
the  rupture,  an  accident.  That  was  the  result  and  not  the 
means  through  which  it  was  effected.  The  jumping  off  the 
cars  or  the  running  was  the  means  by  which  the  injury  was 
caused.  Both  were  done  by  the  claimant  voluntarily,  in  the 
ordinary  way,  with  no  unforeseen,  accidental,  or  involuntary 
movement  of  the  body  whatever.  There  was  no  stumbling, 
or  slipping,  or  falling.  There  was  nothing  accidental  in  his 
movements,  any  more  than  there  was  in  his  passing  down 
the  steps  of  his  hotel,  or  in  his  walking  on  the  street,  during 
each  of  which  he  might  have  had  a  stroke  of  apoplexy  or  a 
hemorrhage,  a  rupture  of  a  blood-vessel  in  the  head  or  the 
lungs.  True,  in  jumping  from  the  cars  and  running,  there 
was  more  violence,  or,  properly  speaking,  more  force;  but 
there  was  no  more  accident  than  in  any  ordinary  movements 
of  the  human  body.  How,  then,  admitting  the  rupture  to 
have  been  effected  by  jumping  from  the  cars  or  by  running 
to  see  if  they  were  coming,  can  it  be  said  that  it  was  caused 
by  accidental  as  well  as  violent  means  ?  AU  the  accident 
there  was,  was  the  result  of  ordinary  means,  voluntarily  em-* 
ployed,  in  a  not  unusual  way.  But  the  words  ^  violent  and 
accidental  means '  are  followed  in  the  policy  by  the  words 
^  within  the  intent  and  meaning  of  this  contract  and  the  con- 
ditions hereunto  annexed.'  Now,  we  are  to  consider  how 
far  the  former  words  are  qualified  by  the  other  parts  of  the 
contract,  or  by  the  conditions  thereto  annexed."  After 
citing  various  exceptions  contained  in  the  policy,  he  says : 
"  It  may  be  said  that  this  specific  exclusion  from  the  scope 
of  indemnity  of  death  or  injury  happening  from  causes  and 
under  circumstances  expressly  set  forth,  leaves,  by  fair  im- 
plication, death  or  injury  from  all  other  causes  and  under  all 
other  circumstances  included  in  the  contract  of  indemnity ; 
thus  logically  inverting  or  complementing  the  maxim  expres- 
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sio  unius  est  exclimo  alterius.    But  in  applyiog  this  well- 
known  rule  of  construction,  reference  must  be  had  to  the 
main  body  of  the  contract  and  to  its  subject-matter.    It  is 
not,  nor  does  it  purport  to  be,  a  contract  of  indemnity  against 
death  or  injury  effected  by  all  means.     The  cause  of  death 
or  injury  must  in  all  cases  be  ^  violent  and  accidental,'  or  the 
event  is  without  the  scope  of  the  contract.    The  instrument 
by  its  terms  embraces  only  cases  where  the  elements  of  force 
and  accident  concur  in  effecting  the  inj.ury.     The  cases  ex- 
cluded are  only  those  which  belong  to  the  same  class.     The 
contract  declares  to  the  insured  that  though   he  may  be 
killed  or  injured  through  violent  and  accidental  means,  yet 
if  the  calamity  occurs  under  certain  circumstances  the  in- 
surers will  not  be  liable.     Violent  and  accidental  death  or 
injury  might  occur,  and  often  does  occur,  under  the  circum- 
stances enumerated  in  the  excluding  clause.     The  contract, 
as  I  have  already  intimated,  in  its  broadest  scope  only  em- 
braces within  its  indemnity  personal  injuries  effected  through 
forcible  and  accidental  means;  and  the  proviso  simply  ex- 
cludes from  this  class  of  injuries  all  that  occur  under  the  cir- 
cumstances enumerated.     All  others  of  this  class  are  in- 
cluded.   The  degree  of  violence  or  force  is  not  material ;  and 
had  the  insured  in  this  case,  in  jumping  from  the  car,  lost 
his  balance  and  fell,  or  struck  upon  some  unseen  object  and 
wounded  himself,  or  in  running  had  stumbled  or  slipped  on 
the  ice,  his  injury  might  be  attributed  to  accidental  as  well 
as  violent  means,  and,  assuming  that  there  was  no  want  of 
due  diligence  on  his  part,  his  misfortune  would  have  been 
covered  by  the  policy.     But  as  I  have  already  stated,  the  in- 
jury which  he  received  was  in  no  sense  the  result  of  accident. 
He  jumped  from  the  car  with  his  eyes  open,  for  his  own  con- 
venience, and  not  from  any  perilous  necessity.     He  encoun- 
tered no  obstacle  in  doing  so.      He  alighted  erect  on  the 
ground,  just  as  he  intended  to  do.     So  in  running.     He  ran 
from  no  peril  or  necessity,  but  for  his  own  convenience, 
voluntarily,  and  from  all  that  appears,  without  stumbling, 
slipping,  or  falling.     In  both  cases  he  accomplished  just 
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what  he  intended  to,  in  the  way  he  intended  to,  and  in  the 
free  exercise  of  his  choice.  No  accident  of  any  kind  inter- 
fered with  his  movements,  or  for  an  instant  relaxed  his  self- 
control.  All  that  he  claims  is  that,  some  hours  after,  it  was 
discovered  a  muscle  in  the  walls  of  the  abdomen  had  given 
way  under  the  strain  to  which  he  had  voluntarily  put  it  under 
circumstances  free  from  all  peril  or  necessity.  Assuming  that 
this  rupture  was  caused  either  by  his  jumping,  or  running,  or 
both,  does  not  help  the  matter  unless  we  call  running  and 
jumping  accidents.  I,  therefore,  am  of  opinion  that  the  al- 
leged injury  did  not  result  from  an  accident,  within  the 
meaning  of  the  contract" 

§  399.    Sunstroke  not  an  Accident. — In  Sinclair  v.  Mari- 
time Passenger  Assurance  Co.,^  a  company  established  for 
insuring  against  loss  of  life  and  personal  injury  arising  from 
accident  at  sea  insured  the  master  of  a  ship  then  about  to 
proceed  on  a  voyage,  whereby  it  was  agreed  that  in  case  the 
insured  "  should  sustain  any  personal  injury  from,  or  by  rea- 
son or  in  consequence  of,  any  accident  which  should  happen 
to  him  upon  any  ocean,  sea,  river,  or  lake,"  the  company 
should  pay  him  a  reasonable  compensation  for  such  injury, 
and  in  case  he  should  die  from  the  effects  of  such  injury, 
within  three  calendar  months  from  the  occurrence  of  the  ac- 
cident, should  pay  the  sum  insured  to  his  representatives. 
It  was  further  agreed  by  the  policy  that  no  compensation 
should   be  payable  either   to  the  insured  or  his  personal 
representatives,    in    respect    of  any   injmy    to   which    he 
should  knowingly  and  without  some  adequate  motive  expose 
himself;    but  it  was  declared  that,  with  those    exceptions, 
the  policy  was  intended  to  secure  compensation  to  him  or 
his  representatives,  "  in  the  event  of  his  sustaining  any  per- 
sonal injury  during  the  said  intended  voyage,  from,  or  by 
reason,  or  in  consequence  of,  any  accident  whatsoever."     He 
was  struck  down  by  a  sunstroke,  to  which  he  did  not  know- 


'  8  £1.  (fe  £1.  478. 
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ingly  and  without  adequate  motive  expose  himself,  and  from 
the  effects  of  which  he  died  on  the  same  day.  It  was  held  that 
the  defendants  were  not  liable,  because  his  death  could  not 
be  said  to  have  arisen  from  accident,  within  the  meaning  of 
the  policy.   Cockbum,  C.  J.,  says :   "  The  question  is,  whether 
under  such  circumstances  the  death  of  the  deceased  can  be 
said  to  have  arisen  from  accident,  within  the  meaning  of  the 
policy.   We  are  of  opinion  that  it  cannot.  *  *  It  is  diflScult  to 
define  the  term  *  accident,'  as  used  in  a  policy  of  this  nature, 
so  as  to  draw  with  perfect  accuracy  a  boundary  line  between 
injury  or  death  from  accident,  and  injury  or  death  from  natu- 
ral causes,  such  as  shall  be  of  universal  application.  .  At  the 
same  time  we  think  we  may  safely  assume  that,  in  the  term 
'  accident,'  as  so  used,  some  violence,  casualty,  or  vis  major^ 
is  necessarily  involved.   We  cannot  think  disease  produced  by 
the  action  of  a  known  cause  can  be  considered  as  accidental. 
Thus   disease  or  death  engendered  by   exposure   to    heat, 
cold,  damp,  the  vicissitudes  of  climate,  or  atmospheric  in- 
fluences, cannot,  we  think,  properly  be  said  to  be  accidental ; 
unless,  at  all  events  the  exposure  is  itself  brought  about  by 
circumstances  which  may  give  it  the  character  of  accident 
Thus  (by  way  of  illustration),  if,  from  the  effects  of  ordinary 
exposure  to  the  elements,  such  as  is  common  in  the  course  of 
navigation,  a  mariner  should  catch  cold  and  die,  such  death 
would  not  be  accidental ;  although  if,  being  obliged  by  ship- 
wreck or  other  disasters  to  quit  the  ship  and  take  to  the  sea 
in  an  open  boat,  he  remained  exposed  to  wet  and  cold  for 
some  timPi,  and  death  ensued  therefrom,  the  death  might  prop- 
erly be  held  to  be  the  result  of  accident.     It  is  true  that  in 
one  sense,  disease  or  death  through  the  direct  effect  of  a 
known  natural  cause,  such  as  we  have  referred  to,  may  be 
said  to  be  accidental,  inasmuch  as  it  is  uncertain  beforehand 
whether  the  effect  will  ensue  in  any  particular  casa    Ex- 
posed  to   the  same  malaria  or  infection,  one  man  escapes, 
another  succumbs.     Yet  diseases  thus  arising  have  always 
been  considered,   not  as  accidental,  but  as  proceeding  fi^m 
natural  causes.     In  the  present  instance  the  disease  called 
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sunstroke,  although  the  name  would  at  first  seem  to  imply 
something  of  external  violence,  is,  so  far  as  we  are  informed, 
an  inflammatory  disease  of  the  brain,  brought  on  by  expos- 
ure to  the  too  intense  heat  of  the  suet's  rays.  It  is  a  disease 
to  which  persons  exposing  themselves  to  the  sun  in  a  trop- 
ical climate  are  more  or  less  liable,  just  as  .persons  exposed  to 
the  other  natural  causes  to  which  we  have  referred  are  liable 
to  disastrous  consequences  therefrom.  The  deceased  in  the 
discharge  of  his  ordinary  drfties  about  his  ship  became  thus 
affected  and  so  died.  We  think  for  the  reasons  we  have 
given,  that  his  death  must  be  considered  as  having  arisen 
from  a  *  natural  cause,'  and  not  from  '  accident,'  within  the 
meaning  of  this*  policy." 

In  a  recent  case  which  was  compromised  before  reaching 
a  decision,  one  of  the  questions  involved  was,  whether  freez- 
ing to  death  in  an  ascent  of  Mount  Blanc  was  an  accident 
within  a  policy  insuring  against  death  from  external,  violent, 
and  accidental  means,  and  which  did  not  include  any  means 
of  which  there  was  no  external  and  visible  sign.  As  to  this 
case  it  has  been  forcibly  said  '}  "  That  freezing  is  an  accident 
where  it  occurs  without  want  of  due  care  and  needless  expos- 
ure by  the  insured,  would  seem  to  follow  from  the  analogy  of 
drowning,  or  of  suffocation  by  gases  in  a  coal  mine,  or  car- 
bonic acid  in  a  chamber  The  effect  of  exposure  to  the  heat 
of  the  sun  is  hardly  analogous.  Sun-stroke  is  a  specific  dis- 
ease, and  is  as  positive  an  affection  of  the  brain  as  apoplexy 
or  paralysis.  Sinclair's  case  and  the  dicta  therein  do  not  ap- 
ply to  death  from  atmospheric  causes,  where  no  specific  dis- 
ease is  produced ;  and  the  argument  that  death  in  Dr.  Bean's 
case  was  not  an  injury  of  which  there  was  any  external  and 
visible  sign,  is  answered  by  denying  the  fact.  The  frozen 
body  was  itself  a  visible  sign  of  the  injury.  Frost  in  the  cor- 
poreal tissues  and  ice  in  the  arteries  are  as  visible  signs  of  injury 
as  extravasated  blood  around  the  spot  where  a  blow  is 
struck."  • 

'  1  Am.  Law  Rev.  592. 
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§  400.  Contributory  Negligence  as  a  Defense. — ^How  far  an 

injury  ceases  to  be  accidental  within  the  meaning  of  the 
policy  because  there  was  contributory  negligence  on  the  part 
of  the  insured  is  an  important  •  question.  Many  of  the  pol- 
icies now  in  use  contain  a  clause  upon  the  subject.  It  was 
held  in  an  early  case  in  Kentucky,  in  which  there  was  no 
provision  upon  the  subject  in  the  policy,  but  where  the  in- 
surance was  against  any  personal  injury  not  fatal,^  "  that  if  a 
party  causes  or  contributes  to  fhe  accident,  the  company  is 
not  liable.  And,  therefore,  where  the  insured  inadvertently 
put  his  arm  out  of  the  window  of  a  railroad  car,  and  it  was 
hit  by  a  post,  so  that  he  was  disabled  for  many  weeks,  as  the 
accident  was  produced  by  his  fault,  and  resulted  from  the 
dangerous  position  in  which  he  had  needlessly  and  negli- 
gently placed  his  arm,  and  which,  if  not  to  be  expected  from 
the  position  in  which  he  placed  it,  was  at  least  probable,  and 
as  it  did  not  result  from  any  of  the  dangers  common  to  pas- 
sengers upon  that  and  other  railroads,  he  had  deprived  him- 
self of  all  right  to  compensation."  No  reasons  are  given  for 
the  opinion,  and,  as  has  been  well  remarked,'  "  the  decision 
is  against  the  weight  of  authority,  and  is  entitled  to  little 
consideration,  for  it  stands  unsupported  either  by  reasoning 
or  precedent."  The  more  correct  view  is  that  adopted  in 
Maryland,  where  it  is  held,'  that  though  the  negligence  or 
carelessness  of  the  assured  is  a  defense  in  an  action  of  tort 
founded  on  the  defendant's  negligence,  it  is  not  so  where  the 
liability  sought  to  be  enforced  is  created  by  a  contract  which 
does  not  specifically  provide  that  the  assured  shall  exercise 
diligence.  And  substantially,  the  same  view  is  adopted  in 
New  York.* 

In  an  action  to  recover  on  an  agreement  to  insure  against 
inability  to  labor  arising  from  accidental  injuries,  the  in- 


'  ^lorel  V.  Miss.  Valley  L.  Ins.  C9.  4  Bush,  685. 

•  7  Am.  Law  Rev.  694. 

•  Prov.  L.  Ins.  &  Inv.  Co.  v.  Martin,  32  Md.  810. 

•  ChampUn  y.  Railway  Pass.  Ass.  Co.  6  Lans.  71. 
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temperance  of  the  insured  is  wholly  immaterial,  unless  it 
contributed  in  some  degree  to  cause  the  injury,  as  where  the 
intemperance  was  shown  to  be  subsequent  to  the  accident.* 

§  401.  What  is  and  What  is  not  dne  Diligence  and  Wilfiil 
Exposure. — In  a  Wisconsin,  case*  the  policy  contained  a 
clause  that  the  company  should  not  be  liable  for  any  injury 
happening  to  the  insured  by  reason  of  his  "  wilfully  and 
wantonly  exposing  himself  to  any  unnecessary  danger  or 
peril."  The  insured  attempted  to  get  on  a  train  of  cars 
whUe  in  slow  motion,  fell  under  them,'  and  was  killed.  On 
the  trial  the  plaintiff  was  nonsuited,  upon  the  ground  that 
the  death  was  within  this  exception.  On  appeal,  the  court 
say :  "  The  position  most  strongly  urged  by  the  respondent's 
counsel  in  this  court,  was,  that  inasmuch  as  the  negligence 
of  the  deceased  contributed  to  produce  the  injury,  therefore 
the  death  was  not  occasioned  by  an  accident  at  all,  within 
the  meaning  of  the  policy.  I  cannot  assent  to  this  prop- 
osition. It  would  establish  a  limitation  to  the  meaning  of 
the  word  accident,  which  has  never  been  established,  either 
in  law  or  common  understanding.  A  very  lai'ge  proportion 
of  those  events  which  are  universally  called  accidents  happen 
through  some  carelessness  of  the  party  injured  which  con- 
tributes to  produce  them.  *  *  Yet  such  injuries,  having 
been  unexpected,  and  not  caused  intentionally  or  by  design, 
are  always  called  accidents,  and  properly  so.  *  *  There 
is  nothing  in  the  definition  of  the  word  that  excludes  the 
negligence  of  the  injured  party  as  one  of  the  elements  con- 
tributing to  produce  the  result.  *  *  It  may  be  an  un- 
usual result  of  a  known  cause,  and,  therefore,  unexpected  to 
the  party.  And  such  was  the  case  here,  conceding  that  the 
negligence  of  the  deceased  was  the  cause  of  the  accident. 
It  is  true  that  accidents  often  happen  from  such  kinds  of 
negligence ;  but  still,  it  is  equally  true  that  they  are  not  the 
usual  result.    If  they  were,  people  would  cease  to  be  guilty 

'  Rhodes  v.  Railway  Pass.  Ins.  Co.  6  Laos.  11, 
*  Schneider  t.  Provident  L.  Int.  Co.  24  Wise.  28. 
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of  such  negligence.     But  cases  in  whioh  accidents  occur  are 
very  rare  in  comparison  witli  the  number  in  which  there  is 
the  same  negligence  without  any  accident.     *     *    So  there 
are,  undoubtedly,  thousand,s  of  persons  who  get  on  and  off 
from  cars  in  motion  without  accident  where  one  is  injured; 
and,  therefore,  when  an  injury  occurs,  it  is  an  unusual  result, 
and  unexpected,  and  strictly  an  accident.     *     *     The  ques^ 
tion   whether  the  injured   party   was  guilty  of  negligence 
contributing  to  the  accident  does  not  arise  at  all  in  this  class 
of  cases.     *     *    The  only  questions  are,  first,  whether  the 
death  or  injury  was  occasioned  by  an  accident  within  the 
general   meaning  of  the   policy,  and,  if  so,  whether  it  was 
within  any  of  the  exceptions.     This  conclusion  is  also  very 
strongly   supported  by  that  provision  of  the  policy  under 
which  the  plaintiff  was  nonsuited.      That  necessarily  implies 
that  any   degree  of  negligence,  falling  short  of  wilful  and 
w^anton  exposure  to  unnecessary  danger,  would  not  prevent 
a  recovery.     Such  a  provision  would  be  entirely  superfluous 
and  unmeaning,  in  such  a  contract,  if  the  observance  of  due 
care  and  skill  on  the  part  of  the  assured  constituted  an  element 
to  his  right  of  action,  as  it  does  in  actions  for  injuries  occasioned 
by  the  negligence  of  the  defendant. 

"  The  question,  therefore,  remains,  whether  the  attempt 
of  the  deceased  to  get  upon  the  train  was  within  this 
provision,  and  constituted  a  '  wilful  and  wanton  exposure  of 
himself  to  unnecessary  danger.'  I  cannot  think  so.  The 
evidence  showed  that  the  train,  having  once  been  to  the 
platform,  had  backed  so  that  the  cars  stood  at  some  little 
distance  from  it.  While  it  was  waiting  there,  the  deceased 
was  walking  back  and  forth  on  the  platform.  It  is  verj^ 
probable  that  he  expected  the  train  to  stop  there  again 
before  finally  leaving.  But  it  did  not.  It  came  along, 
and  while  moving  at  a  slow  rate,  not  so  fast  as  a  man  would 
walk,  he  attempted  to  get  on,  and  by  some  means  fell  either 
under  or  by  the  sidfi  of  the  cars,  and  was  crushed  to  death. 
The  act  may  have  been  imprudent.  It  may  have  been  such 
negligence  as  would  have  prevented  a  recovery  in  an  action 
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based  upon  the  negligence  of  the  company  if  there  had 
been  any.  But  it  does  not  seem  to  have  contained  those 
elements  which  could  be  justly  characterized  as  wilful  or 
wanton.  The  deceased  was  in  the  regular  prosecution  of 
his  business.  He  desired  and  expected  to  leave  on  that 
train.  Finding  that  he  would  be  left  unless  he  got  on  while 
it  was  in  motion,  it  was  natural  enough  for  him  to  make  the 
attempt.  The  strong  disinclination  which  people  have  to 
being  left  would  impel  him  to  do  so.  The  railroad  employees 
were  getting  on  at  about  the  same  time.  Imprudent  though 
it  is,  it  is  a  common  practice  for  others  to  get  on  and  off  in 
the  same  manner.  He  had  undoubtedly  seen  it  done,  if  he 
had  not  done  it  himself,  many  times  without  injury.  I 
cannot  regard  it,  therefore,  as  a  wilful  and  wanton  exposure 
of  himself  to  unnecessary  danger,  within  the  meaning  of  the 
policy."  ^ 

In  another  case  where  the  policy  provided  that  the  insur- 
ance should  only  cover  injuries  "while  actually  traveling 
in  a  public  conveyance  provided  by  common  carriers  for  the 
transporting  of  passengers,  and  in  compliance  with  all  rules 
and  regulations  of  such  carriers,  and  not  neglecting  to  use  due 
diligence  for  self-protection,"  and  the  insured  was  killed- 
while  attempting  to  get  upon  the  cars  at  an  intermediate 
station  after  they  were  in  motion,  the  court  say  :*  "  It  was  his 
duty  to  use  that  degree  of  caution  and  diligence  which  a 
prudent  man  would  use  under  the  circumstances  in  which  he 
was  placed.  *  *  If  a  person  having  a  right  to  leave  a 
train  at  a  station,  is  informed  or  notified  in  any  way  that 
the  train  is  going  to  start,  and  an  opportunity  given  to  him 
to  take  his  place  again  upon  the  train,  and  he  chooses  to 
remain  until  the  train  is  put  in  motion,  and  then  is  injured 
in  getting  on  the  train,  it  may  be  said  that  he  is  negligent ; 
in  other  words,  that  he  takes  the  risk  of  getting  on  the  train 
while  thus  in  motion.     But  if,  having  alighted  at  a  station. 


*  This  case  is  approved  in  Pro  v.  L.  Ins.  &  In  v.  Co.  v.  Martin,  82  Md.  310. 
'  Tooleyy.  Railway  Pq«s.  Ass.  Co.  3  Bids.  899 ;  s.  c.  2  Ins.  Law  Jour.  275. 
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he  has  no  notice  by  bell,  whistle  or  otherwise,  of  the  move- 
ment of  the  train,  or  he  has  not  the  opportunity,  after  notice 
is  given,  to  get  on  the  train,  and  intending  to  go  further  he 
attempts  to  get  on  the  train  and  is  injured,  we  thini 
there  is  not  the  same  measure  of  responsibility  upon  him. 
It  would  be  natural  for  a  man — ^for  a  prudent  man — intend, 
ing  to  go  further  on  the  train,  to  make  an  eflFort,  even 
when  the  train  was  in  motion,  to  regain  his  place  on  the 
train.  *  *  One  of  the  conditions  of  these  policies  is, 
as  has  been  stated,  that  Tooley  should  comply  with  all  the 
rules  and  regulations  of  the  common  carriers.  We  are  not 
prepared  to  say  that  it  was  incumbent  on  him,  under  the 
circumstances  of  the  case,  to  make  himself  acquainted  with 
all  the  rules  which  might  be  contained  upon  the  time  card. 
We  must  giviB  this  clause  of  the  policy  a  reasonable  construc- 
tion. A  policy  is  issued,  we  suppose,  to  any  applicant. 
It  is  what  is  called  an  accident  policy,  and  we  are  to  infer 
that  the  meaning  of  this  clause  was  that  the  traveler  should 
only  make  himself  acquainted  with  those  general  rules  as  to 
the  management  of  trains  and  the  conduct  of  railroads, 
which  are  presumed  to  be  known  to  travelers  under  these 
circumstances.  For  instance,  Tooley,  as  far  as  we  know,  was 
a  stranger  on  this  road.  We  cannot  say  that  when  he  went 
on  the  train  he  was  obliged,  because  of  this  clause  in  the 
policy,  to  examine  the  time  card  and  ascertain  all  the 
minutisB  connected  with  the  management  and  running  of 
trains,  but  only  such  rules  as  a  general  traveler  might  be 
presumed  and  ought  to  know.  Any  other  construction 
than  this  would  operate  as  a  snare  upon  travelers.  But 
perhaps  if  he  did  not  know  the  time  the  train  stopped  at  a 
particular  place,  there  might  be  a  question  whether  it  was 
not  his  duty  to  make  some  inquiries  of  the  employees  on 
the  train." 

In  an  unpublished  New  York  case  *  it  appeared  that  the 
policy  provided  that  if  the  assured  was  guilty  of  a  violation 

»  Pratt  V.  Tray.  Ins.  Co.  7  Am.  Law  Rev.  595. 
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of  any  rule  of  any  company  or  corporation,  it  should  be 
void ;  and  no  recovery  could  be  bad  in  case  of  wilful  ex- 
posure or  want  of  due  care.  The  deceased  was  passing  over 
a  platform  between  two  cars,  as  the  plaintiflPs  contended, 
or  as  the  company  contended,  was  standing  smoking  on 
the  rear  platform  of  the  last  car,  when  he  fell  off  and  was 
killed.  The  court  charged  the  jury  that  if  he  fell  from  the 
cars  while  standing  there  when  the  train  was  in  motion,  and 
by  carelessness  on  his  part,  and  such  carelessness  was  in 
violation  of  the  policy,  then  the  plaintiff  could  not  recover. 
If  he  was  standing  on  either  platform  smoking,  or  standing 
there  for  any  purpose  whatever,  and  not  passing  directly 
from  one  car  to  another,  he  was  in  an  improper  place,  in 
violation  of  the  rules  of  the  railroad  company,  and  guilty 
of  such  negligence  as  would  prevent  recovery.  If  he  was 
not  standing  on  the  platform,  but  was  passing  from  one  car 
to  another,  the  last  car  being  the  ladies'  car,  where  no 
smoking  was  permitted,  and  was  smoking  previous  to  going 
upon  the  cars,  and  was  passing  from  the  ladies'  car  into  the 
next  car  forward — the  smoking  car, — ^for  the  purpose  of 
smoking,  then  it  was  for  the  jury  to  say  whether  he  was 
careless  or  in  due  care,  when  in  the  darkness  he  was  passing 
from  one  car  to  another,  situated  as  these  cars  were.  It  was 
incumbent  on  the  defendants  to  prove  the  deceased  guilty 
of  negligence.  They  set  up  the  defense  and  were  required 
to  prove  it. 

In  another  case  it  appeared^  that  the  insured  was  walk- 
ing on  a  railroad  track.  A  signal  was  given  from  an  ap- 
proaching engine  at  quite  a  distance  from  him.  He  first 
stepped  off  the  track  on  the  side,  and  then,  when  the  engine 
was  within  fifty  or  a  hundred  feet,  he  deliberately  went  on 
the  track  again ;  and  before  he  got  across  it  he  was  struck 
and  killed.  A  motion  was  made  for  nonsuit  on  the  ground 
that  the  plaintiff  had  not  established  any  cause  of  action. 
The  court  say :  "  That  was  a  most  reckless  act.    The  rule  is 


'  Hoffman  t.  Tray.  Ins.  Co.  N.  Y.  Supreme  Conrt,  1  Am.  Law  Rev.  594. 
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well  settled  that  a  party  cannot  walk  on  a  railroad  track 
without  being  guilty  of  negligence,  and  the  courts  hold  that 
one  about  to  cross  the  track  must  look  both  ways  before 
attempting  to  cross,  and  that,  if  he  omits  to  do  that,  he  is 
guilty  of  negligence.     So  that  it  seems  to  me  there  is  not 
a   possibility  of  recovering  under  the  proofs  in  the  case. 
The  circumstances  show  that  there  was  gross  negligence  on 
the  part  of  the  deceased — ^more  so  than  appears  in  any  caiie 
I  have  had  occasion  to  examine, — and  as  gross  negligence  as 
if  the  man   had  hanged  himself.     The  very  first  condition 
of  the  policy  is  that  the  party  insured  is  required  to  use  all 
due  diligence  for  personal  safety  and  protection.     Now  is 
there  a  human  being  that  will  say  that  the  deceased  did  use 
due  diligence  for  his  protection  ?     The  deceased  was  where 
he  had  no  business  to  be." 

In  Stone  v.  United  States  Casualty  Co.*  the  insured 
was  required  to  use  all  diligence  for  personal  safety  and 
protection.  He  mounted  to  the  second  story  of  a  bam  he 
was  building  in  order  to  view  the  work,  and  having  stepped 
on  a  joist  which  had  a  concealed  defect,  it  broke  under  him 
and  he  was  killed  by  falling  to  the  ground.  At  the  time  of 
the  accident  he  had  on  two  overcoats  and  was  said  to  be  an 
awkward  man.  The  court  held  that  it  was  wholly  a  question 
for  the  jury  to  decide  whether  he  was  exercising  due  diligence, 
and  that  whether  he  exercised  such  care  as  a  prudent  man 
should,  was  properly  left  to  them  to  find.  They  add  that 
there  was  no  rashness  or  exposure  in  placing  himself  where 
he  did,  and  that  the  breaking  of  the  beam  was  pure  accident. 

§  402.  In  an  unreported  case  in  the  Supreme  Court  of 
the  United  States,*  one  of  the  conditions  was,  that  the  insur- 
ance shall  "  not  extend  to  death  or  injury  caused  by  dueling 
or  fightings  or  other  breach  of  the  law,  on  the  part  of  the  in- 
sured, *  *  or  by  his  wilfully  exposing  himself  to  any  un- 
necessary danger  or  peril."    The  defendant's  husband  was 

«  84  N.  J.  871.  ■  Travelers'  Ina.  Co.  v.  Seayer. 
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killed  suddenly,  immediately  after  jumping  from  a  sulky,  in 
which  he  was  driving  in  a  match  race,  on  the  event  of  which 
a  considerable  sum  of  money  was  wagered.  The  defense  of 
the  company  was,  that  his  death  was  caused  by  a  breach  of 
the  law  and  by  his  wilfully  exposing  himself  to  unnecessary 
danger. 

The  statutes  of  the.  State  made  all  such  racing  for  any 
bet  or  washer  a  misdemeanor.  The  court  below  instructed 
the  jury,  that  if  they  should  find  that  Seaver  was  killed  by 
the  race  itself,  by  an  ordinary  accident  of  the  race,  so  that  the 
race  was  the  proximate  cause  of  the  death,  the  plaintiff  could 
not  recover ;  but  if  they  should  find  that  Gilmore  turned  his 
horse  in  intentionally  and  tortiously,  Avith  the  purpose  of 
winning  the  race  at  all  hazards,  whether  he  should  crowd 
Seaver  from  the  track  or  not,  then  that  the  conduct  of  Gil- 
more,  and  not  the  race,  would  be  the  proximate  cause  of  the 
death,  and  the  plaintiff  would  be  entitled  to  recover.  Tliat 
the  plaintiff's  evidence  showed  that  Gilmore's  turning  in  as 
he  did  was  in  violation  of  the  rules  of  the  race ;  that  a  man 
was  usually  to  be  taken  as  intending  the  natural  and  neces- 
sary consequences  of  his  o^vn  acts.  The  Supreme  Court 
say:  "It  would  have  been  much  nearer  sound  principles  to 
have  said  to  the  jury  that  if  Seaver  saw  that  Gilmore  was 
ahead  of  him  ever  so  little,  his  persistence  in  so  running  his 
horse  as  to  bring  about  a  collision,  was  wilfully  exposing 
himself  to  danger  within  the  meaning  of  the  policy.  But 
we  are  of  opinion  that  if  the  testimony  raised  the  point,  the 
instruction  was  erroneous.  The  company  in  protecting  them- 
selves against  accident  or  death  caused  by  a  violation  of  law 
acted  upon  a  wise  and  prudent  estimate  of  the  dangers  to  the 
person  generally  connected  with  such  violations.  *  *  It  was 
against  this  general  species  of  danger,  attending  nearly  all 
infractions  of  the  law,  that  the  company  sought  to  protect 
itself  by  the  clause  of  the  policy  in  question,  and  of  this  class 
was  the  reckless  driving  of  Gilmore.  If  his  intentions  were 
as  bad  as  the  instructions  imply,  they  did  not  take  the  case 
out  of  the  protection  of  the  clause.     If  Seaver  had  died  the 

46 
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moment  he  was  thrown  from  the  sulky,  his  death  would  have 
been  caused  by  a  violation  of  the  law,  though  Gilmore  may 
have  disregarded  the  rules  of  the  course,  and  may  have 
intentionally  sought  to  run  Seaver  oflF  the  track." 

The  jury  found  specially,  *'that  when  the  sulky  of  Seaver 
came  into  collision  with  the  sulky  of  Gilmore,  Seaver  jumped 
to  the  ground,  and  was  entirely  clear  from  the  sulky,  har- 
ness, and  reins,  upright  and  uninjured,  and  spoke  to  his 
horse  to  stop,  and  then  started  forward  to  get  hold  of  the 
lines  to  stop  him,  and  in  that  attemi>t  was  killed/'  The 
Supreme  Court  say :  "  It  is  said  that  this  verdict  is  condu- 
sive,  that  the  death  of  the  deceased  was  not  caused  by  the 
violation  of  the  law  in  trotting  for  a  wager,  but  by  his  own 
voluntary  act  when  he  was  not  trotting.  *  *  The  leap 
from  the  sulky  and  securing  the  reins,  and  the  subsequent 
fall  and  injury  to  Seaver  are  so  close  and  immediate  in  their 
relation  to  his  racing,  and  all  so  manifestly  part  of  one  con- 
tinuous transaction,  that  we  cannot,  as  this  finding  presents 
it,  say  there  was  a  new  and  controlling  influence  to  which 
the  disaster  should  be  attributed.  If  he  had  been  landed 
safely  from  his  sulky,  and,  after  being  assured  of  bis  posi- 
tion, had,  with  full  knowledge  of  what  he  was  doing,  gone 
to  catch  the  animal,  his  death  in  that  pursuit,  when  the 
race  was  lost,  might  have  been  too  remote  to  bring  the  case 
within  the  exception.  But,  as  the  finding  presents  it,  we  can- 
not say  that  the  accident  was  not  caused  by  the  race,  which 
was  itself  a  violation  of  the  law,  and  which  might  still  have 
gone  on  had  he  caught  his  mare  in  time." 

The  jury  were  also  instructed  that  it  was  also  further  to 
be  considered  how  ordinary  people  in  the  part  of  the  country 
where  the  insured  resided,  in  view  of  the  state  of  things  then 
existing,  the  frequency  of  such  races,  and  the  way  in  which 
such  matches  are  usually  regulated,  would  naturally  under- 
stand the  language  of  the  policy,  whether  as  precluding  such 
driving  or  not.  As  to  this  instruction  the  Supreme  Court  say: 
"  We  are  of  opinion  that  the  language  of  this  policy  is  to  be 
construed  by  the  court,  so  far  as  it  involved  matters  of  la\^, 
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and  by  the  jury,  aided  by  the  court  when  it  involved  law 
and  fact,  and  that  in  neither  view  of  it  was  the  opinion  of 
ordinary  people,  in  view  of  the  state  of  things  where  the 
deceased  resided,  or  their  understanding  of  its  language,  in 
view  of  the  circumstances  of  the  case,  any  sound  criterion  by 
which  the  judgment  of  the  jury  should  be  formed,  and  the 
instruction  in  this  branch  of  the  case  was  unwarranted  and 
misleading.  The  jury  should  have  been  left  to  decide  for 
themselves,  under  all  the  facts  before  them  attending  the 
death  of  the  insured,  whether  it  was  caused  by  his  wilful 
exposure  to  an  unnecessary  danger  or  peril.  Such  light  as 
the  court,  as  a  matter  of  law  could  give  them,  on  the  subject 
of  the  wilfulness  of  his  conduct,  or  the  presence  or  absence 
of  any  necessity,  or  the  character  of  the  necessity  which 
would  justify  him,  might  be  proper,  but  this  general  refer- 
ence to  what  ordinary  people  in  a  particular  locality  might 
think  about  it,  was  clearly  not  so." 

§  403.  What  is  Being  Disabled  from  Usual  Employment. — 

As  to  the  nature  of  the  injury  it  has  been  held,^  that,  where 
the  policy  provided  that  the  company  should  be  liable  if  the 
accident  "  shall  cause  any  bodily  injury  "  to  the  insured,  of 
"  so  serious  a  nature  as  wholly  to  disable  him  from  following 
his  usual  business,"  and  the  insured,  a  solicitor  and  registrar 
of  a  County  Court,  sprained  his  ankle,  whereby  he  was  con- 
fined to  his  bedroom  for  some  weeks,  and  was  unable  to  pass 
his  accounts  as  registrar,  or  to  attend  at  various  places  to 
complete  purchases  for  clients,  inasmuch  as  he  was  so  dis- 
abled as  to  be  incapable  of  following  his  usual  occupation, 
though  he  was  at  no  time  confined  to  his  bed,  and  could 
read  and  give  directions  to  his  clerks,  he  was  wholly  disabled 
within  the  meaning  of  the  policy,  which  meant  disabled 
from  following  his  usual  business  in  the  usual  way.  In 
Sawyer  v.  United  States  Casualty  Co.,*  the  policy  provided 
that  "If  the  said  assured  shall  sustain  any  personal  injury 

*  Hooper  v.  Accidental  Death  Ins.  Co.  6  H.  <&  N.  646. 

•  Superior  Court  of  Mass.  8  Law  Reg.  N.  S.  233. 
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.which  shall  not   be  fatal,  but  which  shall  absolutely  and 
totally  disable  him  from  the  prosecution  of  his  usual  employ- 
ment, then,  on  satisfactory  proof  of  such  injury,  compensa- 
tion shall  be  paid  him    *    *    so  long  as  he  shall  be  totally 
disabled  as  aforesaid  in   consequence  of  such  injury;  pro- 
vided, however,  that,  for  any  single  accident,  such  compen- 
sation shall  not  be  extended  over  a  period  exceeding  twenty- 
six  weeks."     The  plaintiff  claimed  compensation  for  the  full 
period,  and  the  defendants  denied  his  right  to  recover  at  alL 
The  plaintiff,  who  was  a  farmer,  was  in  his  barn  unloading 
his  wagon  of  corn  in  the  stalk,  and  hanging  the  com  upon 
the  beams.     He  was  standing  about  fourteen  feet  from  the 
floor  upon  a  plank,  which  rested  on  the  rounds  of  two  lad- 
ders leaning  against  the  hay  piled  in  bays  on  each  side  of 
the  barn  floor.     While  reaching  up  to  arrange  the  com,  one 
of  the  ladders  slipped  on  the .  hay,  and  the  plaintiff  fell  to 
the  bam  floor,  striking  his  back  against  the  corner  of  the 
wagon.     The  court   charged  the    jury  that,  if  the  plaint- 
iff   had  met  with  such  an  accident  as  is  described  in  the 
policy,  he  was  entitled  to  recover  for  such  time  as  he  was 
rendered  wholly  unable  to  do  his  accustomed  labor ;  that  is^ 
to  do  substantially  all  kinds  of  his  accustomed  labor  to  some 
extent:     "When  you- find,  on  an  examination  of  the  evi- 
dence, that  the  plaintiff  was  able  to  do  substantially  all 
kinds  of  his  accustomed  work,  though  with  less  facility  and 
to  a  less  extent  than  before  his  injury,  then  his  right  to 
recover  ceases.    The  mere  fact  that  a  man  cannot  do  a  whole 
day's  work,  or  that  by  a  day's  work  he  cannot  accomplish  so 
much  as  before  the  accident,  is  not  sufficient  to  entitle  him 
to  recover;   but  he  must  satisfy  you  that  for  a  time,  by 
reason  of  his  accident,  he   is  deprived  of  the  power  to  do  to 
any  extent  substantially  all  the  kinds  of  labor  which  consti- 
tute his  usual  employments.     For  such  time  he  can  recover, 
and  no  longer.     For  instance,  if  a  farmer  accustomed  to  per- 
form all  the  kinds  of  labor  usually  done  by  farmers,  should 
meet  with  such  an  accident,  and  the  result  should  be  that  he 
was  left  able  only  to  milk  his  cows,  but  unable  to  do  the 
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other  usual  farm  work,  while  that  state  of  things  continued 
he  would  be  entitled  to  recover.  So  in  case  of  a  merchant ; 
if  his  accident  confined  him  to  his  house,  although  he  might 
thus  be  able  to  make  out  his  bills  or  post  his  books,  yet  if 
he  were  unable  to  do  the  other  work  ordinarily  done  by 
merchants  of  his  class,  and  such  work  as  he  was  accustomed 
before  to  do,  for  such  time  he  would  be  entitled  to  recover. 
The  phrase  substantially  all  kinds  of  labor  has  been  used  in 
these  instructions.  By  that,  such  a  case  as  this  is  intended 
to  be  covered  \  If  you  find  that  at  a  certain  time  the  plaintiff 
was  able  to  do  all  such  work  to  some  extent  as  he  ordinarily 
w^as  accustomed  to  do,  then  his  right  to  recover  ceases, 
although  you  may  find  he  was  still  unable  to  perform  some 
kinds  of  extraordinary  labor  which  before  the  accident  he 
sometimes  did.  Thus,  suppose  a  man  occasionally  did 
such  a  piece  of  work  as  digging  a  well,  or  laying  a  stone 
wall,  this  not  being  his  usual  business :  when  you  find  that 
he  could  to  some  extent  do  all  the  usual  work  to  which  he 
was  accustomed,  his  right  to  recover  ceases,  although  you 
may  find  him  unable  to  dig  a  well  or  lay  a  wall."  ^ 

§  404.  Iignry  from  Oatward  and  Tisible  Means— Drown- 
ing,— ^In  one  case  the  policy  provided  that  if  the  assured 
sustained  any  injury  by  accident  or  violence,  and  should  die 
from  its  eftects  within  three  months,  the  company  should  be 
liable,  but  that  no  claim  should  be  made  in  respect  of  any 
injuiy  unless  caused  by  some  outward  and  visible  means,  of 
which  satisfactory  proof  could  be  furnished.*  It  was  held 
by  the  Exchequer  Chamber,*  reversing  the  decision  below,* 


*  Rhodes  v.  Passenger  Ina.  Co.  6  Lans.  71.  In  Potter  v.  Acddent  Ins.  Co.  29  Ind. 
211,  there  was  an  attempt  to  set  aside  a  verdict  for  the  defendant  on  an  accident  policy, 
which  provided  for  compensation  in  case  of  an  accident  **  not  fatal,  but  which  absolutely 
and  totally  disabled  him  from  prosecuting  his  usual  employment,"  there  having  been  a 
conflict  of  testimony  as  to  the  extent  of  the  injury. 

*  Martin  v.  Travelers'  Ins.  Co.  1  F.  <fe  F.  605. 

■  Trow  V.  Railway  Pass.  Ass.  Co.  6  H.  A  N.  839 ;  ».  o.  7  Jur.  N.  S.  878 ;  9  W.  R. 
671 ;  4  L.  T.  N.  S.  833;  80  L.  J.  Exch.  817. 

*  6  H.  A  K.  21 1 ;  s.  0.  29  L.  J.  Exch,  218 ;  8  W.  R.  191.  The  decision  below  rested  on 
the  ground  that  there  was  no  evidence  that  he  did  not  die  from  natural  causes. 
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that  drowning  was  an  accident  within  the  meaning  of  tlie 
policy,  and  that  it  was  a  question  for  the  jury  to  decide 
whether  he  died  from  the  action  of  the  water  or  from 
natural  causes. 

In  the  course  of  the  argument  on  appeal,  Crompton,  J., 
said :  "  If  his  death  was  caused  by  cramp,  preventing  him 
from  swimming,  then  he  died  from  injury  caused  by  accident, 
but  death  by  apoplexy  is  a  death  from  natiii*al  disease." 
In  giving  the  decision,  Cockburn,  C.  J.,  said :  "  It  is  said 
that,  assuming  the  deceased  died  by  drowning,  drowning  is 
not  one  of  the  cases  comprehended  in  this  policy  of  assurance 
Mr.  Lush  ingeniously  argued  that  the  policy  only  applies  to 
cases  where,  from  accident  or  violence,  some  injury  occurs, 
from  which  death  may  or  may  not  ensue,  and  if  it  ensues 
within  three  months  the  sum  assured  is  payable.  But  he 
contended,  in  effect,  that  where  the  cause  of  death  produces 
immediate  death  without  the  intervention  of  any  external 
injury,  the  policy  does  not  apply;  and,  whereas  from  the 
action  of  the  water  there  is  no  external  injury,  death  by  the 
action  of  the  water  is  not  within  the  meaning  of  this  policy. 
That  argument,  if  carried  to  its  extreme  length,  would  apply 
to  every  case  where  death  was  immediate.  If  a  man  fell 
from  the  top  of  a  house,  or  overboard  from  a  ship,  and  was 
killed ;  or  if  a  man  was  suffocated  by  the  smoke  of  a  house 
on  fire,  such  cases  would  be  excluded  from  the  policy,  and 
the  effect  would  be  that  policies  of  this  kind  in  many  cases 
where  death  resulted  from  accident,  would  afford  no  pro- 
tection whatever  to  the  assured.  We  ought  not  to  give  to 
those  policies  a  construction  which  will  defeat  the  protection 
of  the  assured  in  a  large  class  of  cases.  We  are,  therefore, 
of  opinion  that,  if  there  was  evidence  for  the  jury  that  the 
deceased  died  by  drowning,  that  was  a  death  by  accident 
within  the  terms  of  this  policy.  The  next  question  is 
whether  there  was  evidence  for  the  jury  that  the  assured 
met  with  his  death  by  drowning.  It  appears  that  he  went 
to  Brighton  for  recreation,  and  there  is  no  reason  to  suppose 
that  he  intended  to  commit  suicide.     He  left  his  lodgings 
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for  the  purpose  of  bathing  and  his  clothes  were  found  by 
the  waterside,  but  he  himself  was  not  afterwards  seen. 
A  body  was  foun^  in  the  water  at  a  distance  from  the  place 
where  he  went  to  bathe,  but  not  at  such  a  distance  that  it 
might  not  have  been  carried  there  by  the  waves.  There 
was  some  evidence  that  this  was  the  body  of  the  assured, 
and  assuming  that  it  was,  the  question  ought  to  have  been 
submitted  to  the  jury  whether  he  met  with  his  death  by 
drowning.  If  they  found  that  he  died  in  the  water  they 
might  reasonably  presume  that  he  died  from  drowning.  It 
is  true  that  death  occurs  in  the  water  in  some  instances 
from  Natural  causes,  as  apoplexy  or  cramp  in  the  heart, 
but  such  cases  are  rare  and  bear  a  small  proportion  to  the 
number  of  deaths  which  take  place  from  the  action  of  the 
water.  We  think  it  ought  to  be  submitted  to  the  jury  to 
say  whether  the  deceased  died  from  the  action  of  the  water, 
or  natural  causes.  If  they  are  of  opinion  that  he  died  from 
the  action  of  the  water  causing  asphyxia,  that  is  a  death 
from  external  violence  within  the  meaning  of  this  policy — 
whether  he  swam  to  a  distance  and  had  not  strength  enousch 
to  regain  the  shore,  or  on  going  into  the  water  got  out  of 
his  depth."  1 

In  Reynolds  v.  The  Accidental  Insurance  Co.^  the  policy 
provided  that  the  company  was  not  to  be  liable  "  in  respect 
of  death  or  injury  by  accident  or  violence  unless  such  death 
or  injury  shall  be  occasioned  by  some  external  and  material 
cause  operating  upon  the  person  of  the  said  insured."  The 
insured  went  into  the  sea  to  bathe,  and  while  in  a  pool 
about  one  foot  deep  became  suddenly  insensible  from  some 
unexplained  internal  cause,  and  fell  into  the  water  with  his 
face  downwards ;  when  found,  water  escaped  from  his  lungs 
in  such  a  manner  as  to  prove  that  he  had  breathed  after 
falling  into  the  water.     It  was  held  that  this  was  a  death 

*  Martin,  B.,  says  in  this  case  that  "  where  death  takes  place  in  such  manner  that  it 
may  have  happened  from  natural  causes,  the  assurers  are  not  liable  f  the  state  of  facts 
being  consistent  with  one  yiew  or  the  other,  there  is  no  evidence  for  the  jury. 

"  22  L.  T.  N.  S.  820;  8»  c.  18  W.  R.  1141. 
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by  accident  within  the  policy,  for  though  the  immediate 
cause  of  death  was  suffocation  by  water,  such  suffocation 
would  not  have  taken  place  had  he  not  been  incapable  of 
helping  himself  in  consequence  of  the  insensibility.  If  a 
wound  causes  the  insured  to  fall  into  the  water  and  be 
drowned,  the  death  is  accidental.^ 

§  405.  The  Iiyary  must  be  Caused  by  and  directly  Connected 
with  the  Accident. — Where  a  person  insured  against  accidents, 
under  a  parol  contract  for  a  single  day,  sprained  his  knee  on 
that  day,  but  continued  at  his  labor  for  sixteen  days,  during 
which  time  he  wrenched  his  knee  and  was  rendered  incapa- 
ble to  labor  for  more  than  a  year  sybsequent  to  the  expiration 
of  the  sixteen  days,  it  was  held  *  that,  though  if  it  had 
appeared  from  the  nature  of  the  first  injury,  that  the  assured 
would  at  some  time  have  become  incapable  of  labor  from  it, 
it  might  be  that  the  happening  of  the  second  injury  would 
not  deprive  him  of  his  right  to  recover  damages,  yet  as  it 
appeared  that  he  was  able  to  work  for  sixteen  days  after  the 
first  injury,  and,  before  he  became  incapable,  another  and 
additional  injury  was  sustained,  it  was  impossible  to  hold 
that  he  ever  became  totally  incapable  from  the  injury  insured 
against,  and  he  could  not,  therefore,  recover.  In  Harris  v. 
Travelers'  Insurance  Co.,  the  deceased  was  a  fireman,  who 
was  accidentally  injured  under  a  falling  wall,  but  was 
rescued  ^^athout  apparent  injury,  continued  his  work  for 
three  months,  and  then  took  poison.  It  was  claimed  that 
the  accident  rendered  him  insane,  but  the  court  held  *  that, 
even  though  the  insanity  might  have  resulted  from  the 
accident,  yet  the  death  was  too  remote  to  be  covered  by  the 
policy,  which  included  only  proximate  results,  while  if  he 
was  sane  his  act  was  suicide. 

In  one  case,*  a  policy  against  accidental  death  or  injury 


»  Mallory  v.  Trav.  Ins.  Co.  4Y  N.  Y.  62. 

^  Rhodes  v.  Railway  Pass.  ID8.^  Co.  5  Lajis.  71.  - 

*  Superior  Ct  of  Chicago,  cited  7  Am.  Law  Rev.  589. 

*  Fitton  V.  Accidental  Death  Ins.  Co.  17  C.  B.  N.  S.  122  ;  s  c.  84  L.  J.  C.  P.  28.    Wil- 
liams, J.,  says :  "  It  is  to  my  mind  merely  a  question  whether  the  proviso  at  the  end  of 
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provided  that  it  should  be  construed  to  insure  against  cuts, 
stabs,  concussions,  &c.,  when  accidentally  occurring  from 
material  and  external  causes,  when  such  accidental  injury 
was  the  direct  and  sole  cause  of  death  to  the  insured,  or 
disability  to  follow  his  avocations ;  "  but  it  does  not  insure 
against  death  or  disability  arising  from  rheumatism,  gout, 
hernia,  or  other  disease  or  cause  arising  within  the  system  of 
the  insured  before  or  at  the  time  or  following  such  accidental 
injury,  whether  causing  death  or  disability  directly  or  jointly 
with  such  accidental  injury."  It  was  held  that  death  from 
hernia  caused  solely  and  directly  by  external  violence,  fol- 
lowed by  a  surgical  operation,  performed  for  the  purpose  of 
relieving  the  patient,  was  not  within  the  exception,  and  was 
covered  by  the  policy.  In  another  English  case/  the  policy 
against  death  from  accidental  injury  contained  the  following 
condition:  "This  policy  insures  against  all  forms  of  cuts, 
*  *  when  accidentally  occurring  from  material  and  exter- 
nal cause  operating  upon  the  person  of  the  insured,  where 
such  accidental  injury  is  the  direct  and  sole  cause  of  death  to 
the  insured  or  disability  to  follow  his  avocations;  but  it 
does  not  insure  against  death  or  disability  arising  from  rheu- 
matism, gout,  hernja,  erysipelas,  or  any  other  disease  or 
secondary  cause  or  causes  arising  within  the  system  of  the 
insured,  before  or  at  the  time  of  or  following  such  accidental 
injury  (whether  causing  such  death  directly  or  jointly  with 
such  accidental  injury)."  The  assured  accidentally  cut  his 
foot  against  the  broken  side  of  an  earthenware  pan  on  Sat- 
urday, and  on  the  Thursday  following  erysipelas  super- 
vened, of  which  disease  he  died  on  Saturday.  The  erysip- 
elas was  caused  by  the  wound,  and  but  for  the  wound  he 


the  first  condition,  that  the  company  does  not  insure  against  death  or  disability  arising 
from  hernia,  means  hernia  generally,  whether  arising  from  external  violence  or  arising 
"Within  the  system,  or  whether  '  hernia'  is  goTemed  by  the  other  words,  '  or  any  other 
disease  or  cause  arising  within  the  system  of  the  insured  before  or  at  the  time  or  follow- 
ing such  accident  or  injury.'  *  *  I  am  of  opinion  that  it  means  to  exempt  the  com- 
pany from  liability  only  when  the  hernia  arises  within  the  system." 

*  Smith  V.  Accident  Ins.  Co.  5  L.  R.  Exch.  S02 ;  s.  c.  39  L.  J.  Ex  211 ;  22  L.  T.  N.  S. 
861. 
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would  not  have  8uflfered  from  it.  It  was  held  that  the 
insurers  were  protected  by  the  condition,  and  were  not  liable. 
Cleasby,  B.,  says:  "Of  the  general  object  of  the  condition 
there  can  be,  I  think,  but  little  doubt.  When  an  accident 
happens  to  any  one,  causing  bodily  injury,  a  variety  of  dis- 
eases may  supervene,  as  to  which  it  may  be  difficult  to  say 
whether  doath  is  caused  by  the  disease  or  by  the  injury  sus- 
tained. To  prevent  the  necessity  of  inquiry,  this  stipulation 
has  been  inserted  to  protect  the  company  from  liability  in 
the  case  of  certain  supervening  disorders.  The  policy  first 
provides  for  the  accidents  it  is  to  cover — and  these  it  enumer- 
ates— and  then  follows  the  proviso  that  the  company  do  not 
insure  against  death  from  *  rheumaftism,  gout,  hernia,  erysip- 
elas, or  any  other  disease  or  secondary  cause  or  causes  arising 
within  the  system  of  the  insured  before  or  at  the  time  or 
following  such  accidental  injury,  whether  causing  such  death 
directly  or  jointly  with  such  accidental  injury.'  Now,  these 
words  are  somewhat  difficult  to  construe  properly,  but  the 
true  construction  seems  to  me  to  carry  into  effect  what  I  con- 
ceive to  be  the  object,  of  the  condition.  Take  the  case  of 
gout.  That  is  a  disorder  connected  with  the  constitution. 
It  might  in  any  case  be  caused  or  not  by  an  accident,  but 
very  often  it  would  be  very  difficult  to  say  whether  it  was  or 
was  not  so  caused ;  and  I  think  this  proviso  was  intended  to 
meet  this  difficulty.  The  same  remark  applies  to  erysipelas 
and  to  hernia  also,  for  that  too  is,  or  may  be,  to  a  certain  ex- 
tent, constitutional.  All  these  cases  are  provided  for,  and 
when  they  or  any  of  them,  as  secondary  causes,  occasion 
death,  the  policy  is  not  applicable.  It  is  unnecessary  to  deal 
with  cases  where  death  has  been  caused  by  diseases  not 
enumerated  among  the  secondary  causes,  such  as  paralysis 
resulting  from  the  accident.  I  found  my  decision  on  the 
disease  of  erysipelas  being  excepted  in  express  words,  and 
on  its  being  in  this  case  a  secondary  cause  of  death.  With 
regard  to  the  case  cited,^  it  presents  no  difficulty  to  my  mind. 
The  condition  there  did  not  contain  any  reference  to  second- 

'  Fitton  v.  Accidental  Death  Ins.  Co.,  ante. 
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ary  *  causes;'  and,  moreover,  the  hernia  which  occasioned 
the  death  of  the  assured  was  instantaneously  caused  by  the 
injury.  It  was,  in  fact,  the  immediate  result  of  the  injury 
sustained."  ^ 

§  406.  Death  not  a  Defense  to  Claim  for  Weekly  Allowance.-— 

The  case  of  Perry  v.  Provident  Life  Insurance  &  Investment 
Co.,  already  referred  to  in  treating  of  the  duration  of  the 
risk,*  came  subsequently  before,  the  Supreme  Court  of  Massa- 
chu3etts.*  The  policy  insured  the  deceased  against  loss  of 
life  or  personal  injury ;  against  loss  of  life  if  he  **  sustained 
personal  injury  caused  by  any  accident  within  the  meaning 
of  this  policy  and  the  conditions  hereto  annexed,  and  such 
injuries  sjiall  occasion  death  within  ninety  days  from  the 
happening  thereof,"  against  personal  injury,  in  the  sum  of 
$10  per  week,  for  a  period  not  exceeding  altogether  twenty- 
six  weeks  for  any  single  accident  "by  which  the  assur^d 
shall  sustain  any  personal  injury  which  shall  not  be  fatal, 
but  which  shall  absolutely  and  totally  disable  him  from  the 
prosecution  of  his  usual  employment."  The  action  was 
brought  to  recover  the  stipulated  sum  for  each  of  thirteen 
weeks  during  which  the  testator  was  absolutely  and  totally  * 
disabled  from  the  prosecution  of  his  usual  employment.  The 
plaintiffs  testator  had  his  arm  crushed  by  an  accident  on 
December  11,  1866,  and  continued  to  be  absolutely  and 
totally  disabled  from  the  prosecution  of  his  usual  employ- 
ment till  March  12,  1867,  on  which  day  he  died  from  the  re- 


'  See  ante,  §  402.  *  09*Ma88.  162;  ante,  §  201. 

'  103  Mass.  242.  At  the  Summer  Assizes  at  Lewes,  in  July,  1871,  the  case  of  Cross  y. 
Railway  Accideut  Assurance  Company,  was  tried  before  Baron  Bramwell.  It  appeared 
that  deceased  had  effected  a  policy  against  al)  kinds  of  accidents,  by  the  terms  of  which  a 
gross  sum  was  to  be  paid  in  case  of  death  within  three  months  of  the  accident,  or  a  cer- 
tain sum  per  week  fur  twenty-six  weeks  in  the  event  of  disability  caused  by  accident 
The  question  in  dispute  was,  whether  she  died  from  an  accident  or  from  Bright's  disease, 
and  there  was  a  great  conflict  of  evideoce.  The  judge  left  the  case  to  the  jury,  suggest- 
ing one  practical  test;  was  the  woman  in  a  good  state  of  health  to  all  appearance  just 
before  the  accident,  and  did  the  symptoms  come  on  immediately  afterwards?  If  so,  then 
it  was  difficalt  to  avoid  the  inference  that  the  accident  had  something  to  do  with  it.  The 
company  having  admitted  a  liability  for  the  weekly  stipend  for  ten  weeks,  the  jury  found 
that  that  covered  all  the'  damages. 
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suits  of  the  accident.  The  defendants  admitted  that  tie 
plaintiff  was  entitled  to  recover  unless  the  fact  that  the  acci- 
dent was  fatal  constituted  a  defense,  and  the  court  held  that 
the  two  provisions  were  to  be  construed  together,  that  the 
evident  intent  w^as,  that  if  any  injury  happened  within  the 
meaning  of  the  policy  it  w^as  insured  against  as  coming  within 
one  class  or  the  other ;  and,  that  if  it  were  otherwise  con- 
strued, an  injury  which  sliould  not  prove  fatal  within  ninety 
days,  would  furnish  no  ground  of  action  till  it  should  be 
made  to  appear  that  it  would  never  prove  fatal,  which  would 
be  to  render  the  insurance  nugatory  in  such  cases. 

§  407.   When  Liability  for  Injuries  in  Traveling  Exists.— 

With  reference  to  the  time  of  the  accident  several  cases  have 
arisen.  In  Theobald  v.  Railway  Passengers'  Assurance  Soci- 
ety, ^  the  assured  was  to  be  paid  a  certain  sum  in  the  event 
of  death  happening  from  a  railway  accident  whilst  traveling 
on  any  line  of  railway,  or  a  proportionate  part  in  the  event 
of  his  sustaining  any  personal  injury  by  reason  of  such  acci- 
dent. The  insured  was  traveling  in  a  railway  carriage  to  a 
certain  place,  and  on  the  arrival  of  the  train  at  that  place, 
and  after  it  had  stopped,  in  stepping  out  of  the  car,  without 
negligence  on  his  part,  he  slipped  off  from  the  iron  step  and 
sustained  an  injury,  and  it  was  held  that  this  was  a  railway 
accident  within  the  meaning  of  the  contract  of  insurance. 
Alderson,  B.,  says :  "  As  to  railway  accidents,  my  notion  of  a 
railway  accident  is,  an  accident  occurring  in  the  course  of 
traveling  by  a  railway,  and  arising  out  of  the  fact  of  the 
journey.  It  does  not  necessarily  depend  on  any  accident  to 
the  railway  or  machinery  connected  with  it."  Pollock,  C.  B, 
said :  "  It  is  quite  plain  that  the  plaintiff  was  a  traveler  on 
the  railway ;  it  is  quite  plain  that  though  at  the  time  of  the 
accident  his  journey  had  in  one  sense  terminated  by  the  car- 
riage having  stopped,  he  had  not  ceased  to  be  connected  with 
the  carriage,  for  he  was  still  on  it.  The  accident  also  hap- 
pened without  negligence  on  his  part,  and  while  doing  an  act 

'  10  Exch.  45 ;  8.  o.  2  C.  L.  1084;  23  L.  J.  Ezch.  249 ;  26  Eog.  L.  <&  Eq.  432. 


§  407.]  LIABILITY  FOR  INJURIES   IN  TRAVELING.  733 

which  as  a  passenger  he  must  necessarily  have  done,  for  a 
passenger  must  get  into  the  carriage  and  get  out  of  it  when 
the  journey  is  at  an  end,  and  cannot  be  considered  as  discon- 
nected with  the  carriage  and  railway  and  with  the  machinery 
of  motion  until  the  time  he  has,  as  it  were,  safely  landed 
from  the  carriage  and  got  upon  the  platform.  The  accident 
is  attributable  to  his  being  a  passenger  on  the  railway,  and 
it  arises  out  of  an  act  immediately  connected  with  his  being 
such  passenger." 

The  Supreme  Court  of  New  York  arrived  at  a  similar 
decision.  They  say  :^  "  Was  the  plamtiff  traveling  when  the 
accident  happened  ?  He  was  in  the  act  of  getting  into  a  pub- 
lic conveyance  for  that  purpose,  and  was  injured  while  upon 
the  outside  step  thereof  It  would  be  a  very  strained  con- 
struction of  a  contract  like  this  to  hold  that  he  was  not  trav- 
eling. If  he  was  not  traveling  it  is  difficult  to  say  what  he 
was  doing.  We  think  that  as  he  was  actually  going  from 
one  place  to  another,  he  was  traveling." 

An  accident  policy*  contained  a  proviso  "  that  this  insur- 
ance  shall  only  extend  to  bodily  injuries,  fatal  or  non  fatal, 
as  aforesaid,  when  accidentally  received  by  the  insured  while 
actually  traveling  in  a  public  conveyance."  The  insured 
took  the  train  at  Chicago  and  proceeded  to  Kankakee.  After 
stopping  at  the  station  several  minutes  and  taking  in  water, 
the  bell  was  rung;  the  conductor  signaled  with  his  light, 
and  the  train  passed  slowly  to  the  coal-bin  to  take  in  coal, 
which  was  the  practice,  provided  the  entire  train  went  be- 
yond Kankakee.  When  the  train  stopped  at  the  station,  the 
insured  with  others  left  the  cars,  and  when  it  started,  he 
walked  rapidly  from  the  door  of  the  station-house,  where  he 
was  standing,  going  along  the  platform  beside  the  train,  and 
past  the  back  platform  of  the  rear  car,  until  he  reached  the 
train,  when  he  extended  his  hands  to  grasp  the  car  rails,  and 
slipping,  fell  in  front  of  the  rear  car,  which  passed  over  him 
and  he  was  killed.     There  was  evidence  that  his  journey  tcr- 

'  Cliamplio  v.  Railway  Pass  Ass.  Co.  6  Laos.  71. 

•  Tooley  v.  Railway  Pass.  Ass.  Co.  8  Biss.  899 ;  s.  c.  2  Ins.  Law  Jour.  276. 
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miuated  at  Kankakee ;  that  when  the  train  was  starting  some 
one  remarked  that  the  bell  was  ringing,  and  that  a  person 
near  the  station-house  called  out  to  him  as  he  was  hiurying 
to  the  cars  that  the  train  was  only  going  to  coal  up,  and  that 
he  turned  round 'as  if  he  heard  the  call.    The  court  say: 
"  Tooley  must  have  actually  been  a  traveler  in  or  upon  the 
train ;  but  it  cannot  'be  said  that  the  responsibility  ceased 
whenever  he  stepped  out  of  the  car  to  alight  at  a  station,  and 
that  it  never  became  operative  again  until  his  foot  entered 
the  car  to  resume  his  journey.     That  would  be  giving  too 
narrow  a  meaning  to  the  clause  of  the  policy.     We  think 
that  the  fair  construction  of  the  liability  assumed  by  the 
defendant  in  this  respect  was,  that  it  included  injuries  re- 
ceived by  Tooley  while  necessarily  getting  on  or  off  the  train 
as  a  traveler  upon  it.     It  is  a  question  of  fact,  to   be  de- 
termined by  the  jury,  was  Tooley,  at  the  time  the  injury 
was  received  by  him,  a  traveler  on  the  train?     And  this 
will  depend  upon  the  fact,  whether  hi^  journey  terminated 
at  Kankakee.     It  is  claimed  on  the  part  of  the  defense,  that 
that  was  the  termination  of  his  journey ;  and  if  so,  then  he  was 
not  a  traveler  on  this  train  at  the  time  of  the  accidenj.    *    * 
According  to  the  view  which  we  take  of  the  contract  be- 
tween the  parties,  if  he  were  a  passenger  proceeding  beyond 
Kankakee  on  the  train,  he  had  the  right  to  leave  the  car  at 
Kankakee  and  return  to  it;    he  was  not  bound,  in   other 
words,  to  remain  inside  of  the  car  all  the  time." 

§  408.  A  question  of  the  same  nature  was  presented  in 
another  case  in  New  York.^  The  insurance  was  j^ainst 
any  "  accident  while  traveling  by  public  or  private  con- 
veyances provided  for  transportation  of  passengers,"  and 
the  accident  occurred  to  the  insured  while  she  was  going  on 
foot  over  the  customary  route  from  a  steamboat-landing  to  a 
railway  station  seventy  rods  distant,  through  the  streets  of 
a  village,  and  she  being  at  the  time,  in  the  prosecution  of, 
and  for  the  purpose  of  continuing  by  rail  the  journey,  with 
reference  to  which  the  insurance  w^as  taken.     The  Court  of 

'  Nortlirup  v.  Railway  Pass.  Ass.  Co.  2  Lans.  166. 
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Appeals  reversing  the  decision  below  say :  ^  "It  must  be 
conceded  that  the  injury  received  by  the  plaintiff's  intestate 
does  not  come  within  the  strict  literal  words  of  the  contract 
of  assurance.  *  *  The  intestate  was  not  actually  traveling 
upon  any  public  or  private  conveyance  provided  for  the 
transportation  of  passengers  at  the  time  of  receiving  the 
injury  which  caused  her  death.  *  *  The  policy  must  be 
construed  so  as  to  carry  into  effect  the  intention  of  the 
parties,  so  far  as  such  intention  can  be  determined  from  the 
language  used,  construed  in  the  light  of  well-known  extrinsic 
facts,  which  must  be  presumed  to  have  been  known  to  the 
contracting  .parties  at  the  time  of  making  the  contract,  and 
in  reference  to  which  it  was  entered  into.  One  fact  of  this 
character,  very  important  in  the  present  case,  is  that  of  the 
fi'equent  change  required  fi'om  one  train  of  cara  to  another 
at  intermediate  stations  upon  the  same  journey.  *  *  Can 
it  be  said  that  a  passenger  is  not  traveling  within  the  mean- 
ing of  this  contract  by  public  conveyance,  while  passing 
from  one  train  to  go  on  board  another  in  the  actual  prosecu- 
tion of  his  journey ;  or,  for  further  illustration,  can  this  be 
said  of  a  passenger  from  New  York  to  Dunkirk  by  the 
Erie,  while  going  from  the  ferry-boat  at  Jersey  City  to  get 
on  board  of  the  train  at  that  place  ?  I  think  that  such 
passenger,  within  the  meaning  of  this  contract,  and  also 
within  the  fail*  construction  of  the  language,  is  a  traveler  by 
public  conveyance  all  the  way  from  New  York  to  Dunkirk, 
although  he  may  walk  a  short  distance  from  the  ferry-boat 
to  the  train  at  Jersey  City,  or  from  one  train  to  another, 
when  such  changes  are  made  at  intermediate  stations.  An 
injury  received  while  so  necessarily  walking  in  the  actual 
prosecution  of  the  journey,  is  received  while  traveling  by 
public  conveyance  within  the  meaning  of  the  policy,  as  such 
walking  is  the  actual  and  necessary  accompaniment  of  such 
travel.  There  is  no  difference  in  principle  between  a  passen- 
ger so  walking  and  the  intestate  in  the  present  case.  *  * 
It  surely  can  make  no  difference  in  principle,  that  the  space 


»  43  N.  Y.  516. 
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to  be  walked  over,  in  going  from  one  conveyance  to  another, 
is  a  few  steps  more  or  less.  Nor  does  it  affect  the  question 
that  the  intestate  might  have  procured  a  hack  to  carry  her, 
had  she  so  have  chosen.  She  pursued  the  same  course  that 
the  great  majority  of  passengers  did.  This  she  had  the  right 
to  do  under  the  contract." 

Of  this  case  an  able  writer  says :  ^  "  This  construction  of 
the  contract  is  open  to  the  objection  that  the  principle  laid 
down  would  apply  equally  to  walking  across  the  whole  city 
of  New  York  on  a  through  trip  to  Washington,  as  well  as 
to  going  from  the  ferry-boat  at  Jersey  City  to  the  train 
in  the  adjoining  station.  A  traveler,  therefore,  in  prosecut- 
ing his  journey  '  by  public  or  private  conveyance,'  might 
find  himself  run  over  by  an  omnibus  in  Broadway,  or  hurt 
by  a  fire  engine  in  the  Bowery,  or  knocked  down  by  a  falling 
brick  from  a  building,  and  yet  hold  the  company  liable 
for  an  injury  which  manifestly  is  excluded  in  contemplation 
of  their  contract,  and  not  covei^ed  by  their  premium  base<i 
on  statistics  of  rail  and  steamboat  casualties.  *  *  No 
construction  contra  proferentem^  should  enlarge  a  contract 
of  insurance  by  implication,  so  as  to  undermine  its  verj^ 
foundation ;  and  yet  this  is  the  effect  of  the  decision  of  the 
Court  of  Appeals." 

§  409.  What  Is  a  Conveyance. — ^In  Ripley  v.  Railway 
Passengers'  Assurance  Co.,*  the  policy  provided  "  that  this 
insurance  shall  be  payable  only  in  the  event  of  death  or 
disability  of  the  assured  when  caused  by  any  accident  while 
traveling  by  public  or  private  conveyance."  The  deceased 
traveled  by  steamboat  to  Muskegon,  and  proceeded  thence  on 
foot  towards  his  home,  a  distance  of  about  eight  miles. 
When  about  half  the  distance,  he  was  met  on  the  highway 
by  two  men  who  set  upon  him  and  waylaid  him ;  he  was 
rendered  insensible  and  robbed,  but  revived,  and  reached 
his  home  in  about  two  hours.     He  died  from  his  injuries  six 


*  7  Am.  Law  Rev.  606. 

•  2  Bij<elow  L.  &  Ace.  Gas.  788,  U.  S.  District  Conrt,  West.  Dist.  of  Mich.  Dec  187«X 
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days  afterwards.  The  case  was  tried  before  Withey,  J., 
without  a  jury.  One  of  the  questions  raised  was  whether 
he  was  traveling  by  private  conveyance  at  the  time  he 
received  his  injuries.  The  court  say:  "When  the  term 
private  conveyance  is  used,  as  in  this  policy,  to  indicate  a 
mode  of  traveling,  its  ordinary  popular  acceptation  means  a 
vehicle  or  instrument  of  conveyance  other  and  different  from 
the  person  or  thing  to  be  conveyed.  It  will  not  answer  any 
just  rule  of  construction  to  hold  that  in  one  sense  it  is  possi 
ble  to  say  that  a  man  walking  on  foot  is  a  private  convey- 
ance for  himself,  and,  therefore  such  must  be  its  interpreta- 
tion. The  ordinary  import  of  the  language,  and  not  the  pos- 
sibfe  import,  must  control.  My  opinion  is,  therefore,  wholly 
with  the  defendant  on  this  question,  and  defeats  a  recovery 
by  the  plaintiff."  This  case  was  carried  to  the  Supreme 
Court  of  the  United  States,  and  the  decision  below  affinned. 
Chase,  C.  J.,  in  giving  the  opinion  says:^  ^'That  the  deceased 
was  traveling,  is  clear  enough,  but  was  traveling  on  foot, 
traveling  by.  public  or  private  conveyance?  ITie  contract 
must  receive  the  construction  which  the  language  used  fairly 
warrants.  What  was  the  understanding  of  the  parties,  or 
rather,  what  understanding  must  naturally  have  been  derived 
from  the  language  used  ?  It  seems  to  us  that  walking  would 
not  naturally  be  presented  to  the  mind  as  a  means  of  public 
or  private  conveyance.  Public  conveyance  naturally  sug- 
gests a  vessel  or  vehicle  employed  in  the  general  conveyance 
of  passengers.  Private  conveyance  suggests  a  vehicle  belong- 
ing to  a  private  individual.  If  this  was  the  sense  in  which 
the  language  was  understood  by  the  parties,  the  deceased 
was  not,  when  injured,  traveling  within  the  terms  of  the 
policy.     There  is  nothing  to  show  that  it  was  not." 

Where  an  engineer,  engaged  in  running  railway  trains, 
procured  insurance  against  "  any  accident  while  traveling  by 
public  or  private  conveyance  provided  for  the  transportation 
of  passengers,"  and   the   agent  of  the   company  knew  his 

>  16  Wall.  836;  a.  o.  2  Ins.  Law  Joar.  638. 
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occupation,  and  the  ticket  was  that  known  as  "  general  acci- 
dent,'' in  contradistinction  to  the  "  travelers'  risk,"  it  was 
held  that  the  company  was  liable  where  the  insured  wa5 
killed  by  an  accident  on  the  railroad.  The  court  say:^  "It 
is  strongly  contended  that  a  locomotive  or  engine  is  not  a 
conveyance  provided  for  the  transportation  of  passengers. 
This  is  certainly  true,  and  if  the  ticket  applies  solely  and 
exclusively  to  passengers  or  travelers,  the  position  that  the 
company  is  not  liable  cannot  be  controverted.  A  passenger 
would  have  no  right  to  go  upon  an  engine,  and  if  he  was  so 
indiscreet  as  to  venture  on  such  a  place,  and  injury  ensued, 
he  would  not  be  protected.  But  this  ticket  was  designed  to 
include  and  cover  something  more  than  the  ordinary  risk 
incurred  by  the  passenger  or  traveler.  The  locomotive  is  a 
necessary  part  of  the  conveyance.  The  ticket  was  a  general 
accident  as  contradistinguished  from  a  mere  passenger  or 
traveling  ticket.  The  premium  on  one  is  double  what  it  is 
on  the  other.  When  the  ticket  was  sold  it  was  known  tbat 
Brown  was  an  engineer,  and  the  conclusion  is  unquestioned 
that  he  believed  that  he  was  insured  while  pursuing  his 
employment  or  occupation.  The  company  so  thought,  for  it 
gave  no  instructions  against  insuring  railroad  employees  till 
after  the  disastrous  accident  happened.  *  *  As  Brown 
was  not  insured  as  a  passenger  and  traveler,  but  against  all 
accidents,  without  regard  to  the  capacity  in  which  he  was 
acting,  the  reasonable  inference  is  that  the  ticket  was  in- 
tended to  cover  the  risk  and  accident  by  which  he  met  Lis 
death.  If  it  be  conceded  that  the  meaning  of  the  ticket  is 
doubtful  or  ambiguous,  still  the  question  must  be  decided 
for  the  plaintiflF,  as  the  promisor  would  not  fail  to  apprehend 
that  the  promisee  labored  under  the  impression  that  he  was 
indemnified,  and  where  such  is  the  case,  the  construction 
must  be  most  favorable  to  the  insured."  * 


'  Brown  v.  Railway  Pass.  Ass.  Co.  45  Mo.  221. 

*  As  to  this  case,  the  writer  already  quoted  (7  Ajn.  Law  Rer.  604),  says :  "  The  court, 
by  an  error  manifest  in  the  decision,  treated  this  insurance  as  if  procured  nnder'a  *  gen- 
eral accident'  ticket,  which  insured  against  all  accidents."    But  is  the  engineer  any  less 
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§  410.    Occnpation  of  the   Insared  and  its  Change. — In 

Provident  Life  Insurance  Co.  v.  Fennell,^  the  claim  was  re- 
sisted because  in  the  application  the  insured  stated  that  his 
occupation  was  that  of  a  switchman,  but  when  he  was  killed 
he  was  acting  as  brakeman.  The  court  say :  "  The  repre- 
sentation was  merely  that  the  occupation  of  the  deceased 
was  then  that  of  a  switchman,  the  truth  of  which  is  not 
denied,  and  did  not  amount  to  a  covenant  that  he  would  do 
no  act  not  connected  with  such  occupation,  or  that  he  would 
not  engage  in  any  different  occupation.  The  policy  was  not 
against  accidents  occurring  in  the  course  of  his  occupation, 
but  against  accidents  generally,  and  provided  expressly  in 
what  particular  cases  the  company  was  not  to  be  liable,  but 
did  not  provide  that  it  would  not  be  liable  for  death  occur- 
ring from  a  cause  not  connected  with  the  occupation  of  the 
assured,  or  that  he  should  not  change  his  occupation.  If  the 
company  had  desired  to  protect  itself  from  all  liability,  ex- 
cept for  accidents  occurring  in  a  particular  occupation,  it 
should  have  so  expressly  stipulated."  Where  the  policy  pro- 
vided that  it  should  be  void  if  the  assured  changed  his 
occupation  to  a  more  hazardous  one,  and  he  was  a  teacher, 
but  when  he  fell  from  the  frame  of  his  house,  was  en- 
gaged in  building  two  dwelling-houses,  and  the  whole 
proof  of  change  in  business  consisted  in  the  fact  of  his 
causing  these  houses  to  be  built,  apparently  for  his  own 
use,  the  court  below  declared  *  that  fact  to  be  no  evidence 
whatever  of  the  assumption  of  any  new  business  by  him, 
and  left  the  point  to  the  jury,  with  the  instruction  that 
"changing  occupation"  meant  an  engaging  in  another 
employment  as  a  usual  business.  The  court  above  said  it 
was  preposterous  to  affirm  that  because  he,  a  teacher  out 
of  employment,  had  two  houses  built  by  cbntract,  he  thereby 
became  a  builder  by  profession. 


a  traveler  within  the  policy  because  he  travels  as  a  business  ?    Was  the  court  right  in. 
assuming  that  the  locomotive  was  not  a  part  of  the  conveyance  ? 

M9  111.180. 

•  Stone  V.  U.  S.  Cas.  Co.  84  N.  J.  871. 
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But  the  company  farther  insiBted  that,  even  if  he  did  not 
change  his  business,  he  lost  his  life  in  doing  an  act  not  inci- 
dent to  his  occupation  of  teacher,  but  incident  to  that  of  a 
builder.     The  court  above  considered  that  the  instruction 
given  to  the  jury  was  too  favorable  for  the  company,  al- 
though the  jury  found  for  the  plaintiff,  and  therefore  the 
company  had  no  exception.     The  instruction  given  to  the 
jury  was  that  the  company  is  exempted  from  liability  for 
injuries  received   in   doing  any   act  which  falls  peculiarly 
within    the    ordinary   duty   of    any   forbidden   occupation, 
as  if  an  attorney  at  law   should  take  charge   of  a  steam 
engine   on   a    single   occasion.       But    the    appellate    court 
held  that  the  injuries  excluded,  which  were  described  as 
"received  in  any  employment,  or  by  any  exposure  either 
more  hazardous  in  itself,"  or  so  classified  by  the  company, 
had  reference  to  employments,  and  not  to  individual  acts. 
Who  can  say  what  acts  are  properly  incidental  only  to  one 
occupation  ?     The  subdivisions  of  life  are  too  numerous  and 
diverse  to  admit  of  such  sharp  lines  of  distinction,  and  it 
would  be  improper  by  construction  of  any  contract  to  import 
into   it  such   confusion,   especially   where  the    restrictions 
against   exposure  afford    protection  to  the  company,  and 
would  cover  the  supposed  case  of  an  attorney's  becoming  an 
engine  driver.      Where  the  policy  required  that  notice  of 
any  change  in  occupation  or  business  should  be  given,  it 
was  held^  that  this  did  not  require  notice  where  on  a  single 
occasion  the  insured  did  some  business  not  within  the  occu- 
pation stated  in  his  policy. 

§  411.  The  American  accident  policies  fix  the  amount  to 
be  paid,  but  in  England,  where  there  was  apparently  no  fixed 
limit,  it  was  held  that  the  amount  of  damage  could  not  be 
estimated  by  the  proportion  which  the  injury  bore  to  the 
amount  payable  on  the  loss  of  life,  and  that  the  insured 
could  recover  for  the  expense  and  suffering  occasioned  by 

—  -  -  -  —  _■-_■ _    -  ■  -  ^ 

'  N.  Am.  L.  <&  Ace.  Id&  Co.  y.  Burroughs,  69  Penn.  48 ;  8.  a  1  Ids.  Law  Jour.  94. 
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the  injury,  but  could  not  recover  anything  for  loss  of  time  or 
profits  ;^  the  consequential  mischief  of  losing  some  profit  was* 
not  to  be  taken  into  consideration ;  otherwise,  one  passenger 
whose  time  or  business  was  more  valuable  than  that  of  an- 
other, would,  for  precisely  the  same  personal  injury,  receive  a 
greater  remuneration  than  that  other.  What  the  insurance 
company  calculate  on  indemnifying  the  party  against  is,  the 
expense,  and  pain,  and  loss,  immediately  connected  with  the 
accident,  and  not  remote  consequences  that  may  follow 
according  to  the  business  or  profession  of  the  passenger. 

'  Theobald  v.  Rallvsy  Pass.  Ass.  Soc.  10  Ezch.  45;   8.  o.  2  Com.  Law,  1084;  23  L. 
J.  Ezch.  249;  26  Eng.  L.  &  Eq.  482. 


CHAPTER  XIV. 

ARBITRATION,     RECOVERY     OF    PREMIUMS,     AKD    OTHER 

MISCELLANEOUS   QUESTIONS. 

§  412.  ProTisIons  for  Reference  to  Arbitration. — Some- 
times, though  less  frequently  than  in  fire  insurance,  a  clause 
is  inserted  in  the  policy  providing  for  some  kind  of  refer- 
ence or  arbitration  of  claims  under  the  policy.  It  is  an  an- 
cient rule  that  any  agreement  made  in  a  contract  to  refer  all 
matters  of  dispute  that  may  arise  under  it  to  the  decision  of 
persons  named,  or  to  be  named,  is  void,  as  it  "  ousts  the  juris- 
diction of  the  courts.^'  Yet  it  seems  to  be  settled  that  it  is 
pennissible  to  provide  beforehand  that  isolated  questions 
that  may  arise  shall  be  so  referred,  and  that  the  decision  of 
such  persons  shall  be  a  condition  precedent  to  an  action. 
Upon  this  principle  stipulations  requiring  the  certificates  of 
architects  or  engineers  before  an  action  can  be  maintained 
are  upheld,*  as  are  stipulations  referring  particular  questions 
to  special  persons  or  classes  of  persons.*  And  such  agree- 
ment is  good,  though  the  referee  so  named  is  an  officer  of  one 
of  the  parties.*  It  has  been  held  by  the  House  of  Lords 
that  the  fact  that  the  officer  to  whom  it  was  agreed  to  refer 
the  question,  was  also  a  stockholder  in  the  company,  and, 

'  Smith  y.  Briggs,  8  Denio,  78;  Wilson  y.  York  <&  Md.  L.  R.  R.  Co.  11  G.  <&  J.  58; 
Faunce  y.  Burke,  16  Penn.  469,  480;  Monongahels  Nay.  Co.  y.  Fenlon,  4  W.  <&  S.  205; 
Lauman  y.  Tonng,  81  Penn.  806 ;  Snodgrass  y.  Gayit,  28  Penn.  221 ;  Herricky.  Belknap, 
^1  Yt.  678 ;  Fox  y.  Hempfield  R.  R.  Co.  14  Leg.  Int.  148 ;  McMahon  y.  N.  T.  A  E.  R.  R. 
Co.  20  N.  T.  468 ;  Glenn  y.  Leith,  1  C.  L.  669 ;  8.  o.  22  Eng.  Law  A  £q.  489 ;  Ranger  y. 
Great  West  R.  R.  Co.  5  H.  of  Ld.'8  Cas.  72 ;  a.  o.  27  Kng.  Law  <k  £q.  86. 

'  United  SUtes  y.  Robeson,  9  Peters,  819;  Scott  y.  Ayery,  6  H.  of  Ld.'8  Cas.  811 ; 
&  0.  86  Eng.  Law  ik  Eq.  1 ;  Tredwen  y.  Holman,  1  Hnrlsl  ik  Colt  72 ;  Braanstein  y. 
Accidental  Death  Ins.  Co.  1  B.  A  S.  782 ;  Elliott  y.  Royal  Ex.  Asa.  Soc  2  L.  R  Excb. 
287 ;  Horton  y.  Sayer,  4  Hurlst  «k  N.  648 ;  Worsley  y.  Wood,  6  T.  R.  710 ;  Smith  y.  B. 
C.  A  M.  R  R.  Co.  86  N.  H.  458. 

*  United  States  y.  Robeson,  9  Peters,  819,  and  cases  cited  under  two  preceding  notes. 
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therefore,  directly  interested  in  the  result,  did  not  rendier  the 
agreement  to  refer  invalid,^  and  such  is  believed  to  be  the 
correct  rule  upon  principle.  It  has,  however,  been  held  in 
one  American  case,  that  such  a  reference  is  invalid  unless  it 
is  shown  that  the  fact  of  such  interest  was  made  known  be- 
fore the  reference.*  In  life  insurance,  such  agreements  to 
refer  are  likely  to  be  confined  to  cases  where  a  person  named 
is  to  decide  upon  the  cause  of  death,  or  whether  .representa- 
tions were  false,  or  is  to  adjust  the  amount  to  be  paid. 

In  Campbell  v.  American  Popular  Life  Insurance  Co.,^  it 
appeared  that  the  defendants  had  at  first  refused  to  insure 
the  plaintiff's  husband  because  of  his  past  intemperate 
habits,  but  they  subsequently  issued  a  policy,  in  which  it 
was,  among  other  things,  provided  that  they  would  pay  the 
sum  insured  on  condition  "  that  in  the  opinion  of  the  surgeon- 
in-chief  of  this  company,  the  party  insured  did  not  die  of 
intemperance,  with  which  disease  the  party  is  now,  or  is  sup- 
posed to  be,  affected,  nor  by  any  disease  produced  or  aggra- 
vated by  said  disease ;  but  if  it  is  decided  by  the  surgeon-in 
chief  that  the  party  did  die  of  said  disease,  or  any  other 
produced  by  said  disease,  then  the  company  will  only  pay  to 
the  assured,  and  does  agree  to  pay  to  the  assured,  within  the 
above-mentioned  time,  an  amount  equal  to  all  the  premiums 
paid  to  the  company  by  the  assured,  with  compound  interest 
thereon  equal  to  the  average  of  what  the  funds  of  the  com- 
pany have  earned  during  the  same  time,  as  shall  be  stated 
by  the  treasurer,  deducting  fi'om  this  amount  only  such  sums 
as  have  actually  been  paid  for  the  medical  examination  of 
the  insured  and  for  commissions  on  the  premiums  on  this 
policy."  The  insured  died  a  few  months  after  the  date  of 
the  policy,  of  apoplexy  or  congestion  of  the  brain.  It  was 
admitted  that  shortly  before  his  death  he  had,  on  one  occa- 
sion, drank  to  excess,  and  there  was  a  conflict  of  testimony 
as  to  whether  he  had  not  done  so  at  other  times,  and  whether 


•  Ranger  v.  Great  West.  R.  R.  Co.  5  H.  of  Ld.'s  Cas.  72 ;  B.  o.  27  Eng.  Law  <fe  Eq.  35. 

•  Campbell  v.  Am.  Pop.  L.  Ins.  Co.  Supreme  Ct.  of  Dist.  of  Columbia,  MSS. 

•  In  Supreme  Court  of  District  of  Columbia,  4  Law  Times,  U.  S.  R.  6. 
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his  death  was  produced  by  intemperance  or  by,  exc^s  in 
eating,  accompanied  with  sedentaiy  habits.  The  company 
on  receiving  the  proofs  of  death  investigated  the  facts,  and 
procured  the  statement  of  various  persons  as  to  his  habits 
and  condition  just  prior  to  his  decease.  On  submitting  them, 
with  the  proofs,  to  the  surgeon-in-chief  of  the  company,  he 
decided  that  the  insured  died  of  a  disease  produced  or 
aggravated  by  intemperance.  The  company,  thereupon, 
refused  to  pay  the  full  amount  insured,  and  an  action  was 
brought.  The  company  claimed  that  the  decision  of  the 
surgeon-in -chief  was  final,  and,  moreover,  that  as  a  condition 
precedent  to  a  recovery,  the  plaintiff  must  prove  that  decis- 
ion. On  the  trial  the  court  charged  the  jury,  in  substance, 
that,  even  if  an  agreement  to  refer  to  arbitration  was  valid 
in  any  case,  it  was  invalid  where  the  arbitrator  was  one  of 
the  parties  or  an  officer  of  one  of  the  parties ;  and  he  left  it 
to  the  jury  to  say  whether,  in  fact,  the  insured  did  die  of  in- 
temperance or  a  disease  produced  or  aggravated  thereby. 
The  jury  found  for  the  plaintiff,  but  on  appeal  the  verdict 
was  set  aside.  After  stating  that  the  plaintiff  did  not  pro- 
duce the  decision  of  the  surgeon-in-chief,  or  show  any  excuse 
for  not  doing  so,  and  that  it  was  excluded  when  offered  by 
the  defendants,  but  that  the  record  did  not  show  the  ground 
of  the  exclusion,  the  court  continue :  "  If  the  offer  was  re- 
jected because  the  surgeon's  certificate  was  made  or  procured 
through  fraud,  or  because  he  was  interested  in  the  cause,  or 
for  any  other  reasons  supposed  to  be  valid  and  sufficient  to 
relieve  the  plaintiff  from  the  performance  of  the  condition  in 
the  contract  on  which  she  had  sued,  the  facts  ought  to  have 
been  averred  in  the  declaration,  else  they  ought  not  to  have 
been  heard  in  objection  to  the  evidence.  *  *  But  the 
question  lay  at  the  foundation  of  the  plaintiff's  own  case,'and 
was  patent  on  the  face  of  the  contract  and  of  the  declaration. 
The  declaration  having  itself  set  out  the  condition  upon 
which  the  plaintiff  could  alone  maintain  an  action,  and  con- 
taining no  averment  to  excuse  the  plaintiff  from  procuring 
its  performance,  the  plaintiff's  difficulty  was  not  removed  by 
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the  rejection  of  this  evidence  when  offered  hy  the  defendant. 
On  the  contraiy,  her  difficulties  were  thereby  aggravated ; 
for  the  defendant's  offer  having  been  rejected,  and  no  bill  of 
exceptions  taken,  the  surgeon's  certificate  was  not  in  evidence 
for  the  defense,  and  therefore  subject  to  no  objection  on  the 
part  of  the  plaintiff,  either  as  to  its  conclusiveness  in  form, 
or  for  any  fraud,  or  interest  of  the  referee,  or  of  the  company 
in  making  or  procuring  it ;  and  the  plaintiff  was  left  with 
her  case  closed,  and  no  evidence  in  on  her  part  of  the  per- 
formance of  the  condition  on  which  her  right  to  maintain 
the  action  depended,  nor  any  excuse  either  averred  in  her 
declaration  or  proved  at  the  trial,  for  her  omission  to  procure 
its  performance.  The  cause  of  the  plaintiff  was  therefore 
lost,  upon  her  own  showing,  unless  the  condition* in  question 
was  void  in  law,  upon  its  face.  But,  if  we  do  not  misunder- 
stand the  instruction  given  to  the  jury,  on  this  point,  by  the 
learned  Chief  Justice,  he  charged  the  jury  that  the  condition 
was  void  in  law.  The  following  was  his  language :  *  * 
^The  reason  why  the  court  has  postponed  this  issue,  is 
because  they  have  regarded  in  the  current  history  of  the  case, 
and  still  regard,  any  undertaking  between  parties,  that,  in 
effect  and  substance,  commits  the  judgments  of  the  rights  of 
two  parties  to  the  determination  of  one  of  them,  to  be  void 
as  against  public  policy.  K  the  doctrine  were  to  prevail  that 
a  man  might  bind  himself  by  seal  to  commit  his  property, 
life  and  personal  rights  to  the  arbitrament  of  a  party  in  con- 
tract with  him,  the  effect  would  be  to  throw  the  weak  into 
the  hands  of  the  strong ;  and  it  is  to  prevent  this  state  of 
things  that  the  law  has  declared,  and  does  declare,  that  the 
forum  of  justice  shall  be  the  interpreter  of  the  rights  of 
parties.  This  is  the  reason  why  the  court  deemed  it  essen- 
tial to  justice,  and  in  vindication  of  law,  to  pronounce  the 
reference  to  the  surgeon-in-chief,  as  a  void  reference  in  this 
undertaking,  and  to  treat  it  as  a  blank.'  If  these  doctrines 
be  correct,  then,  parties  themselves  ought  not  to  be  allowed 
to  settle  their  own  controversies,  for  this,  too,  would  oust  the 
courts  of  their  jurisdiction.     For  all  that  a  party  may  do 
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himself,  he  can  bind  himself  to  do,  if  such  should  be  the 
decision  of  his  referee."  After  referring  to  various  cases,^ 
the  court  continue :  "  But,  in  our  judgment,  the  decision  of 
the  King's  Bench,  in  Worsley  v.  Wood,*  a  decision  which 
has  never,  so  far  as  we  have  been  able  to  find,  been  called 
in  question,  either  in  this  country  or  in  England,  is  clearly 
in  point,  and  decisive  of  the  present  -case.  The  policy  of 
insurance,  in  that  case,  contained  a  condition  that  *  persons 
insured  shall  give  notice  of  the  loss,  forthwith  deliver  in  an 
account,  and  procure  a  certificate  of  the  minister,  church- 
wardens, and  some  reputable  householders  of  the  parish,  im- 
porting that  they  knew  the  character,  <fec.,  of  the  assured,  and 
believed  that  he  really  sustained  the  loss,  and  without 
fraud;'  and  the  court  held  that  the  procuring  of  such  a  cer- 
tificate was  a  condition  precedent  to  the  right  of  the  assiu*ed 
to  recover;  and  that  it  was  immaterial  that  the  minister,  <fec., 
wrongfully  refused  to  sign  the  certificate.  *  *  It  is  worthy 
of  note  here,  also,  that  the  result  in  this  case  vindicated  the 
course  taken  by  the  minister  and  churchwardens;  for  the 
claim  was  shown  to  be  fraudulent.  *  That  the  mere  fact 
of  the  referee  being  in  the  service  of  one  of  the  parties,  is  no 
objection  in  law,  to  the  validity  of  the  condition,  is  a  pi'opo- 
sition  too  plain,  we  think,  to  require  an  argument.  *  *  It 
is  not  to  be  denied  that  a  mere  agreement  between  parties, 
that  any  future  differences  growing  out  of  their  contract 
shall  be  decided  by  arbitrators,  or  referees,  thereafter  to  be 
chosen,  will  not  be  allowed  by  the  courts  to  oust  their  juris- 
diction. But  in  this  branch  of  the  law  there  exist  certain 
distinctions  which,  if 'carefully  observed  and  followed,  will, 
in  our  judgment,  reconcile  the  authorities."  After  examining 
cases  in  detail,  the  court  continue:  "The  effect  of  these  decis- 
ions, therefore,  is  this,  and  nothing  more,  that  an  agreement 
to  refer,  which  is  so  imperfect  as  not  to  be  specifically 

*  United  Stales  v.  Robeson,  9  Peters,  819;  Monongnliela  Nav.  Co.  v.  Feolon,  4  W.  t. 
S.  205 ;  Ughtred'8  Case,  7  Coke,  9;  Scott  v.  Avery,  8  Exch.  487;  s.  o.  20  Eng.  Law  k 
Eq.  827 ;  5  II.  of  Ld.'s  C.is.  811 ;  Brown  v,  Overburj,  34  Eng.  Law  «&  Eq.  610. 

*  6  T.  R.  710. 
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enforced  in  equity,  and  for  breach  of  which  nothing  but 
nominal  damages  can  be  recovered  at  law,  will  not  be  allowed 
to  oust  the  courts  of  jurisdiction,  else  there  must  be  a  failure 
of  justice :  or,  in  other  words,  courts  will  not  permit  their . 
jurisdiction  to  be  ousted,  by  an  agreement  which,  from  its 
defects,  is  impotent  for  that  purpose ;  or,  in  a  form  still  more 
succinct,  the  agreement  shall  not  *  oust  the  court,'  because  it 
does  not.  But  even  so  nugatory  a  contract  as  that  is  neither 
contrary  to  public  policy,  nor  void,  for  an  action  may  be 
maintained  for  its  breach,  although,  for  the  reasons  already 
stated,  the  plaintiff  can  recover  only  nominal  damages.  But 
if  the  contract  be  drawn  in  the  'prudential  way,'  recom- 
mended by  Lord  Eldon,  by  inserting  a  stipulation  for  liqui- 
dated damages,  or,  there  be  a  separate  bond  to  bind  the 
parties,  by  penalty,  to  its  performance,  the  contract  must  be 
fulfilled,  or  the  penalty  will  be  enforced.  *  *  Nowhere 
have  we  been  able  to  find  any  decision,  or  even  dictum  of  a 
court,  to  sustain  the  doctrine  announced  by  the  court  below, 
on  the  trial  of  this  cause,  that  a  contract  binding  the  parties 
to  a  reference  of  their  controversies,  was  contrary  to  public 
policy.  On  the  contrary,  the  sole  ground  of  the  decisions  on 
this  subject  is  to  be  found,  where  from  the  lameness  and  in- 
adequacy of  such  agreements,  the  parties  have  failed  to 
provide  any  new  tribunal  of  their  own  choice,  to  supplant 
the  jurisdiction  of  the  courts,  or  provide  for  a  penalty  or 
stipulated  damages."  The  decision  arrived  at  was  doubtless 
correct,  but  the  interpretation  applied  to  prior  cases  is  hardly 
correct.  The  pleadings  in  this  case  were  subsequently 
amended  so  as  to  present  the  question,  whether  the  fact  that 
the  interest  of  the  officer  by  reason  of  being  a  stockholder 
was  not  disclosed,  affected  the  validity  of  the  agreement  to 
refer,  and  it  was  held  that  it  did.^ 

§  413.  Discretion  Beserred  in  Policy  Is  not  Controlled  by 
Courts. — K  the  policy  reserves  a  right  to  the  company  to 
modify  the  contract,  the  courts  cannot,  in  the  absence  of 

'  Not  reported.     Decided,  Jane,  1874. 
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fraud,  interfere  with  their  action.    Thus  where  an  extra  pre- 
mium was  charged,  but  there  was  a  right  to  a  reexamination, 
and  it  was  agreed  that  if  the  society  was  "  satisfied"  that  the 
cause  for  charging  an  extra  premium  had  ceased,  it  should  be 
thereafter  reduced,  it  was  held^  on  demurrer  that  the  court 
could  not  interfere  with  a  bona  fide  decision  of  the  society 
declining  to  reduce  the  premium.     Where  a  policy  provided 
that  in  case  of  forfeiture  the  party  interested  should  have  the 
benefit  of  such  equitable  adjustment  as  might,  from  time  to 
time,  be  provided  by  the  directors,  it  was  held*  that  this 
gave  them  exclusive  power  over  the  matter  of  adjustment, 
and  that  no  court  could  interfere  with  it  further  than  to  pre- 
vent them  from  changing,  to  the  injury  of  the  assured,  an 
established  rule  of  adjustment  existing  at  the  time  of  the  act 
or  omission  which  worked  the  forfeiture. 

In  a  case  in  Louisiana,  •  where  the  rules  provided  that, 
after  a  forfeiture,  the  association  would,  within  a  limited 
time,  on  the  production  of  good  reasons  restore  the  policy,  it 
was  held  that  this  provision  must  be  strictly  complied  with, 
and  a  court  could,  not  assume  to  pass  upon  the  sufiiciency  of 
such  reasons  not  presented  in  time  to  the  association. 

§  414.  Covenants  to  Pay  Premiums. — ^If  a  mortgagor  of  a 
policy  neglects  to  pay  the  premiums,  the  mortgagee  may  do 
so,  and  recover  the  amount  of  the  premium  so  paid  with  in- 
terest. *  Where  there  was  an  express  agreement  that  if  the 
assignor  of  a  life  policy  failed  to  pay  the  premiums,  the  as- 
signee might  do  so  and  recover  the  amount,  it  was  held  that 
after  payment  of  the  premium  the  assignee  had  an  undoubted 
right  to  recover  it.  ^  Where  there  is  a  right  to  charge  against 
a  fund  the  premiums  paid  on  a  policy,  they  cannot  be  charged 
unless  the  policy  is  actually  effected,  and  if,  therefore,  the 


'  Maoby  v.  Gresham  L.  Abb.  Soc  29  Bear.  439 ;  a.  o.  81  L.  J.  Oh.  94. 

*  NightiDgale  y.  State  Mat  L.  Ins.  Co.  6  R.  L  88. 

'  Thompson  y.  Mat  Aid  <k  Beney.  L.  Ass.    Not  reported. 

*  Hodgson  V.  Hodgson,  2  Keen,  704. 

*  Barber  y.  Butcher,  8  Ad.  <&  EL  N.  S.  868;  a.  o.  10  Jar.  814;  16  L.  J.  Q.  B.  289. 
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party,  having  a  right  to  take  the  policy,  elect  to  become  his 
own  insurer,  no  premium  can  be  charged.  ^ 

Where  a  person  gave  to  a  third  party  a  mortgage  as  se- 
curity for  a  loan  and  also  a  policy  of  insurance,  upon  which 
he  covenanted  to  pay  the  premiums  to  the  company,  but 
gave  the  third  party  authority  to  pay  them  if  he  did  not, 
and  to  add  the  amount  to  the  mortgage  debt,  it  was  held 
that  the  third  party  could  recover  only  nominal  damages 
against  him  if  he  failed  to  pay  the  premiums.^  On  the 
breach  of  a  covenant  to  pay  premiums  the  measure  of  dam- 
ages is  the  real  injury  sustained  through  loss  of  the  security 
or  the  expenses  of  a  new  policy,  not  the  amount  of  the  pre- 
mium left  unpaid.  *  Where  policies  of  insurance  were  made 
the  security  of  a  debt,  and  the  defendant  covenanted  to  pay 
the  premiums,  but  failed  to  do  so,  it  was  held  *  "  that  he  was 
liable  in  damages,  but  not  for  the  amount  of  the  premiums 
he  had  failed  to  pay,  but  only  for  a  nominal  sum,  because 
the  policies  were  only  a  security,  and  it  did  not  appear  that 
any  actual  injury  had  been  sustained.  The  court  intimate 
that  if  the  plaintiff  had  paid  the  premiums  or  procured  an- 
other policy,  there  would  have  been  ground  for  substantial 
damages.  It  has  been  more  recently  held  that  where  there 
is  a  covenant  to  pay  premiums,  the  damages  are  nominal,  if 
payment  is  made  before  the  policy  lapses,  but  if  it  is  allowed 
to  lapse,  the  damages  are  the  sum  insured.  ^ 

Where  a  policy  had  been  assigned  to  trustees  for  cred- 
itors, with  a  covenant  to  pay  premiums,  and  not  to  do  any- 
thing to  forfeit  it,  and  the  insured  violated  a  condition  and 
so  vitiated  it,  it  was  held*  that  he  was  liable  to  pay  the 


*  Grey  v.  Ellison,  1  GiflF.  488;  b.  c.  26  L.  J.  Ch.  666;  2  Jur.  N.  S.  511. 

•  Brown  r.  Price,  4  C.  B.  N.  8.  698 ;  s.  c.  4  Jnr.  N.  S.  882 ;  27  L.  J.  C.  P.  290. 

■  Nat.  A8«.  Ins.  Co.  v.  Best,  2  H.  <&  N.  606 ;  Brown  v.  Price,  4  C.  B.  N.  S.  698;  8.  c. 
27  L.  J.  C.  P.  290;  4  Jnr.  N.  S.  882.  And  see  Hawkins  y.  Coulthrast,  6  B.  <k  S.  343 ; 
B.  c.  12  W.  R.  825 ;  10  Jnr.  N.  S.  876 ;  83  L.  J.  Q.  B.  192. 

*  National  Ass.  <k  Iny.  Co.  y.  Best,  2  H.  <k  N.  605. 

•  Solomon  v.  Isaacs,  27  L.  T.  N.  S.  624. 

'Hawkins  y.  Conlthrust,  5  B.  <b  S.  843;  s.  c.  10  Jar.  N.  S.  876;  88  L.  J.  Q.  B.  192;  12 
W.  R.  826. 
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value  of  the  policy,  to  be  assessed  by  an  actuary,  taking  into 
consideration  the  covenant  of  the  insured  to  pay  premiums. 
Where  a  person  covenanted  to  appear  at  any  time  at  an 
insurance  office  and  do  what  was  necessary  to  enable  another 
to  insure  his  life,  and  that  he  would  not  thereafter  do  any 
act  by  which  the  insurance  should  be  avoided,  and  he  did  so 
appear,  but  it  was  alleged  that  he  subsequently  did  an  act 
to  forfeit  the  policy,  it  was  held  that  the  declaration  must 
show  that  the  defendant  had  notice  that  the  policy  was  actu- 
ally effected.  *  A  covenant  to  do  everything  necessary  to 
keep  a  policy  alive  is  not  violated  by  suicide.  The  covenant 
is  affirmative,  not  negative.  * 

§  415.  When  Preminm  may  be  Recovered. — ^Where  the  pol- 
icy has  been  void  ab  initio^  or  in  any  case,  "  where  &  premium 
has  been  paid,  but  the  risk  has  not  been  run,  whether  this 
has  been  owing  to  the  fault,  pleasure,  or  will  of  the  assured, 
or  to  any  other  cause,  the  premium  shall  be  returned  by  the 
insurers;"  "but  if  the  risk  has  once  commenced,  there  shall 
be  no  apportionment  or  return  of  the  premium  afterwards."' 
Thus  where  a  policy  had  been  granted  with  a  foreign  license, 
but  not  according  to  the  proposal  of  the  assured,  and  the 
court  was  of  opinion  that  there  never  had  been  any  complete 
contract,  and  that  the  policy  must  be  canceled,  it  ordered  at 
the  same  time  the  return  of  the  premium  paid  to  the  office.* 
"  Again,  in  an  insurance  upon  a  life,"  said  Lord  Mansfield, 
"  with  the  common  exception  of  suicide  and  the  hands  of  jus- 
tice, if  the  party  is  executed  or  commit  suicide  twenty-four 
hours  after  the  completion  of  the  policy,  there  shall  be  no 
return ; "  and  the  reason  of  this  is,  that  the  contract  is  for  the 
entire  risk,  and  a  stipulation  for  the  return  of  any  portion  of 

>  Vyee  v.  Wakefield,  6  M.  A  W.  442;  8.  o.  8  D.  P;  C.  377,  912;  7  M.  «k  W.  126. 
»  Dormay  v.  Borradaile,  10  Beav.  885 ;  a.  o.  5  M.  G.  A  S.  880. 

*  Tyrie  v.  Fletcher,  Cowp.  668,  per  Ld.  Mansfield;  Stevenson  v.  Snow,  8  Burr.  1237; 
Wtiters  Y.  Allen,  6  Hill,  421 ;  Qark  r.  Man.  Ins.  Co.  2  Voodb.  <k  Min.  472 ;  Anderson  r. 
Thornton,  8  Exch.  425.     But  see  Hoyt  v.  Oilman,  8  Mass.  836. 

*  Fowler  y.  Scottish  Eq.  L.  Ins.  Co.  28  L.  J.  Ch.  225;  a.  o.  6  Jur.  N.  S,  1169;  asde. 
§134. 
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the  premiums  is  no  term  of  it.  *  When,  however,  the  con- 
tract is  divisible,  that  portion  of  the  premium  which  may 
have  been  paid  for  the  risk  not  due  shall  be  returned,  as 
when,  in  addition  to  the  renewal  premium,  a  further  pre- 
mium is  paid  for  a  license  to  proceed  to  any  foreign  place, 
should  the  assured  remain  in  England  and  never  incur  the 
risk,  the  premium  must  be  returned.  *  An  exception  to  this 
right  to  recover  the  premium,  where  Ho  risk  has  been  run, 
arises  where  there  has  been  actual  fraud  on  the  part  of  the 
assured  or  his  agent.  •  The  same  is  true  when  the  insurance 
is  illegal,  either  as  contrary  to  the  statute,  as,  for  example, 
where  it  has  been  effected  without  an  insurable  interest,  *  or 
for  any  other  reason.  Premiums  paid  after  a  forfeiture  of  a 
policy  under  such  circfUmstances  that  there  was  by  their  re- 
ceipt no  waiver  of  the  forfeiture  may  be  recovered,  as  they 
were  without  consideration.  ^ 

§  416.  When  Money  Paid  on  a  Loss  may  be  BeeoTered. — 

Money  paid  by  the  company  on  a  fraudulent  policy  *  or  paid 
erroneously  or  in  ignorance  that  the  policy  had  been  for- 
feited,*^ may  be  recovered  back,  and  it  makes  no  difference 
that  the  company  had  in  its  possession  the  means  of  knowl- 
edge. If  they  paid  in  actual  ignorance  of  the  facts  which 
gave  a  right  to  refuse  payment,  they  may  recover  the  money 
so  paid.*  But  such  mere  ignorance  is  only  an  excuse  so  far 
as  it  relates  to  matters  subsequent  to  the  making  of  the 
contract,  and  where  an  action  is  brought  to  recover  back 
money  paid  upon  a  policy  alleged  to  have  been  obtained  by 


*  BerraoD  r.  Woodbridge,  Dougl.  789.  •  Bunyon,  95. 

'  Chapman  v.  Fraser,  1  Park  on  Ins.  456 ;  Prince  of  Wales  Ass.  Co.  v.  Palmer,  25 
Beav.  605 ;  Carter  v.  Boehm,  8  Burr.  1909 ;  Friesmuth  v.  Agawam  Mut.  F.  Ins.  Co.  10 
Gush.  687.  The  latter  was  a  case  of  misrepresentation,  and  it  was  held  to  be  well  settled 
that  no  premium  could  be  recovered. 

*  Bunyon,  96  ;  Ellis  on  Ins.  153 ;  Ronth  v.  Thompson,  11  East,  428. 

*  Mitchell  V.  Mut.  L.  Ins.  Co.  of  N.  Y.  Superior  Court  of  Baltimore.    Not  reported. 

'  Court  y.  Martineaux,  S  Doug.  161;  Lefevre  y.  Boyle,  8  B.  <&  Ad.  877;  Ellis  on  Ins. 
163,  194. 

'  De  Hahn  v.  Hartley,  1  T.  R.  843  ;  Elting  y.  Scott,  2  Johns.  157. 

"  Kelly  V.  Solari,  9  M.  4  W.  54 ;  Kingston  Bank  y.  Eltinge,  40  N.  Y.  391 ;  Union 
Nat.  Bank  v.  Sixth  Nat.  Bank,  48  N.  Y.  463. 
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fraud,  it  is  not  sufficient  to  prove  that  when  the  money  was 
paid  over  the  company  was  ignorant  of  some  fact  which  if 
known  would  hava  enabled  them  to  resist  payment ;  they  must 
go  further,  and  prove  actual  fraud  on  the  part  of  the  party 
procuring  the  policy  or  his  agent,  which  was  not  known  to 
them  at  the  time  the  payment  was  made,  or  with  knowledge 
of  which  they  wei'e  not  then  chargeable.^    In  the  case  just 
cited  it  was  held^  that  even  if  it  were  clear  that  the  assured 
had   no  knowledge  of  the   fraud,  it  was  sufficient  to  show 
that  the  policy  was  obtained  by  fraud  for  which  the  assured 
was  chargeable  either  alone  or  in  connection  with  others, 
and  that  if  the  agent  of  the  assured  was  a  party  to  the  fraud, 
the  assured  was  responsible,  as  the  innocent  principal  cannot 
take   an   advantage   resulting  from  the  fraud  of  an   agent 
without  rendering  himself  responsible  to  the  injured  party. 
And  it  is  sufficient  if  the  false  and  fraudulent  representations 
made  to  obtain  the  money  are  so  far  relied  on,  that  but  for 
them  the  payment  would  not  have  been  made,*  but  if  the 
payment  was  made  with  the  knotvledge  that  a  defense  was 
open  to  them,  the  company  cannot  recover  it  back.* 

§  417.  Action  on  Policy  daring  Life  of  Insured. — Where 
the  insurers  refused  to  receive  a  premium  when  due,  it  was 
held  that  the  assured  could  treat  the  policy  as  at  an  end, 
and  recover  all  the  money  paid  under  it  for  pi'emiums ;  but 
as  the  court  remark,  this  might  be  a  very  inadequate  measure 
of  damages.*^  And  in  a  recent  case  the  jury  seem  to  have 
been  allowed  to  assess  the  damages  at  a  much  larger  sum.' 
It  has  been  recently  held  '^  that  an  action  may  be  maintained 
during  the  life  of  the  insured,  to  have  a  policy  declared  in 
force,  if  the  company  wrongfully  undertakes  to  declare  it 
forfeited  and  refuses  to  recognize  it  as  in  force.     The  court 

» IJat  L.  Ins.  Co.  r.  Minch,  58  N.Y.  144 ;  s.  o.  2  Ins.  Law  Jour.  820;  Mat.  L.  Ins.  Co. 
V.  Wager,  27  Barb.  854.  •  Nat  L.  Ins.  Co.  v.  Mioch. 

■  Hartford  Live  Stock  Ins.  Co.  y.  Matthews,  102  Mass.  221. 

*  Nat.  L.  Ins.  Co.  v.  Jones,  1  N.  Y.  Supreme  R.  466. 

*  McKee  v.  PhcBnix  Ins.  Co.  28  Mo.  888. 

*  Smith  V.  Charter  Oak  L.  Ins.  Co.  Central  Law  Jour.  Feb.  12,  1874. 
'  Cohen  v.  Mut.  L.  Ins.  Co.  50  N.  Y.  610;  s.  o.  2  Ins.  Law  Jour.  426. 
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say  that  there  is  in  such  case  an  actual  controversy,  all  the 
parties  to  which  are  before  the  court ;  that  it  being  a  mutual 
company,  present  rights  under  the  policy,  and  incident  to  it, 
are  denied  the  plaintiff,  because  "  she  is  excluded  from  the 
privileges  and  denied  the  rights  which  belong  to  her  as  a 
member  of  the  company.  She  is  entitled,  unless  the  claim 
of  the  defendant  is  well  grounded,  at  once  and  at  all  times, 
to  the  privileges  of  other  policy  holders,  and  to  be  recognized 
as  such.  The  plaintiff  is  entitled,  if  the  right  to  pay  the 
premiums  and  continue  the  policy  still  exists,  to  pay  the 
arrearages  and  stop  the  accruing  of  interest,  and  to  make 
the  future  payments  as  they  accrue  and  become  due,  without 
interest,  and  relieve  herself  as  well  of  the  risk  and  bui'den 
of  retaining  the  money  which  of  right  belongs  to  the  de- 
fendant. The  contract  of  insurance,  where  the  policy  is 
to  be  kept  alive  by  periodical  payments,  is  peculiar,  and  the 
duty  to  pay  and  the  obligation  to  receive  are  mutual.  It  is 
somewhat  different  from  a  simple  obligation  to  pay  money, 
a  tender  to  perform  which  would  bar  an  action  upon  it.  So, 
too,  a  receipt  or  acknowledgment  of  the  payment  is  custom- 
arily given,  and  is  as  essential  as  evidence  of  the  continuance 
of  the  contract  as  is  the  original  policy.  The  policy  holder 
is  entitled  to  some  evidence  of  the  performance  of  the  con- 
dition on  his  part,  if,  as  is  believed,  the  universal  usage  is 
for  the  insurers  to  certify  in  some  way  the  fact  that  the 
annual  premiums  are  paid.  It  is  fit  and  proper  that  both 
parties  to  the  contract  should  know  their  rights ;  especially 
is  it  important  to  the  plaintiff  and  the  insured,  that  if  this 
policy  is  avoided  they  may  seek  insurance  elsewhere,  and  if 
valid,  that  they  may  perform  the  conditions  of  the  policy. 
In  ordinaiy  cases  courts  will  not,  in  advance  of  any  present 
duty,  obligation  or  default,  declare  the  rights  and  obligations 
of  suitors;  they  will  do  it  where  peculiar  circumstances 
render  it  necessary  to  the  preservation  of  right."  This  de- 
cision was  followed  in  the  case  of  a  policy  issued  by  a  stock 
company.  ^ 


'  Hayner  v.  Am.  Pop.  L.  Ins.  Co.  36  N.  Y.  Superior  Court  R.  211. 
48 
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§  418.  Actions  upon  Preminm  Notes. — ^In  Excelsior  life 
Insurance  Co.  v.  Boelen/  a  question  was  raised  whetlier, 
after  a  policy  had  been  allowed  to  expire  by  the  non-pay- 
ment of  premiums,  the  company  could  recover  upon  notes 
given  for  a  portion  of  the  prior  premiums,  and  it  was  held 
that  they  could.* 

In  Mutual  Benefit  Life  Insurance  Co.  v.  Jarvis,^  it  appeared 
that  the  charter  provided  that  all  who  insured  should  he 
deemed  members  while  they  continued  so  insured  ;  that  the 
company  might  take   the   notes  of  the  members,  either  in 
whole  or  part   payment  of  premium;   that  if  losses  were 
sustained  in  excess  of  the  funds  on  hand,  the  directors  might 
assess  the  deficiency  ratably  upon  such  members,  the  assess- 
ment not  to  exceed  the  sum  due  on  the  notes,  of  which  sixty 
days'   notice  was  to  be  given ;  and  if  the  amount    assessed 
was  not  paid  within  that  time,  the  party  in  default  was  to 
cease  to  be  a  member  of  the  company,  and  forfeit  all  preced- 
ing payments.    It   was  also  provided  that  if  the  premium 
in   any  case   should  exceed   fifty  dollars,  one  fourth  of  the 
amount  should  be  paid  in  cash,  and  the  balance  might  be 
paid  by   a   secured  note,  subject  to   assessment.     The  de- 
fendant effected  insurance,  paid  one-quarter  of  the  first  ye^s 
premium  in  cash,  and  gave  his  note  for  the  balance.     At  the 
expiration  of  the  first  year  he  paid  one-quarter  in  cash  to- 
wards the   second  year's   premium,  and   gave  his  note  for 
three-quarters  of  the  total  j)remium  for  the  first  and  second 
years,  and  took  up  his  foimer  note.     The  insured  at  the  end 
of  the  second  year  gave  up  his  policy,  and  withdrew  fi-om 
the  company.     In  an  action  on  the  last  note,  after  the  policy 
had  lapsed,  it  was  held,  that  in  the  absence  of  proof  of  any 
assessments  to  make  up  deficiencies  as  provided  in  the  charter, 
the  company  were  not  entitled  to  recover;  the  note  being 
regarded  as  a  mere  security  for  the  payment  of  losses,  upon 
assessments  made  for  that  purpose. 

*  Not  reported,  N.  Y.  Marine  Court. 

•  But  see  contra,  Robert  v.  N.  E.  Mut.  L.  Ins.  Co.  1  Disney,  355 ;  s.  c.  2  Disney,  106, 
ante,  §  183.  »  22  Conn.  1S3. 
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§  419.  Illegal    Employment    as    Affecting    the    Policy. — 

In  the  earliest  American  case  upon  life  insurance,  where  the 
insured,  without  the  knowledge  of  the  assured,  engaged  in 
an  illegal  traffic,  slave-trading,  it  was  held  that  as  nothing  in 
the  policy  prohibited  such  engagement,  it  was  not  forfeited. 
The  court  say:^  "Whatever  the  ^law  may  be  as  to  an 
insurance  upon  an  illicit  voyage,  between  the  parties  to  the 
contract,  the  present  plaintiff  being  ignorant  of  any  intended 
violation  of  the  law,  ought  not  to  be  affected  by  such 
illegality.  Had  the  policy  been  effected  for  Jabez  Lord 
himself,  it  might  be  questionable  whether,  as  the  underwriters 
had  excepted  no  particular  employment  in  which  he  might' 
be  engaged,  and  no  cause  of  death  but  suicide  and  forfeiture, 
of  life  for  crime,  whether  his  engagement  in  any  traffic 
prohibited  by  law  would  have  discharged  their  liability. 
If  it  would,  it  must  be  only  because  it  might  be  thought 
just  and  legal  to  discourage  contracts  which  might  tend-  to^ 
uphold  enterprises  forbidden  by  the  laws.  It  would  be 
difficult,  however,  to  maintain  that  the  executors  of  a  man, 
whose  life  was  insured  for  the  benefit  of  his  children,  should 
be  deprived  of  their  right  to  enforce  the  contract  because  he 
had  pursued  a  course  of  smuggling  or  counterfeiting,  neither 
of  these  acts  being  excepted  in  the  policy,  and  the  party 
having  died  within  the  time  from  a  cause  which  was  clearly 
at  the  risk  of  the  underwriters.  A  policy  made  for  the 
purpose  of  enabling  a  man  to  commit  crimes  would  un- 
doubtedly be  void.  But  one  honestly  made  would  seem  not 
to  be  affected  by  the  moral  conduct  of  the  party  who  had 
procured  it." 

§  420.  Removal  of  Actions  to  United  States  Courts. — In  Mor- 
ton VI  Mutual  Life  Insurance  Co.  of  New  York,*  the  defendants,, 
a  foreign  insurance  company  doing  business  in  the  State  of 
Massachusetts,  had,  in  accordance  with  the  law  of  that  State, 
appointed  an  agent  residing  there  upon  whom  process  could 
be  served.     It  was  claimed  that  this  prevented  the  company 

'  Lord  y.  Dall,  12  Mass.  116 ;  see  ante,  %%  218  to  220,  248,  249.  '  105  Mass.  141. 
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from  removing  an  action  commenced  by  such  service  to  the 
United  States  Circuit  Court,  under  the  provisions  of  the 
Judiciaiy  Act  of  1789/  which  allows  actions  between  citi- 
zens of  different  States  to  be  so  removed.     The  action  was 
upon  a  policy  of  insurance  issued  by  the  defendants  in  Mas- 
sachusetts upon  the  life  pf  a  citizen  of  that  State.    The  court 
held  that  the  action  could  nevertheless  be  so  removed.  They 
place  their  decision  solely  upon  the  language  of  the  statute 
of  Massachusetts,  which,  they  hold,  relates  only  to  the  mode 
of  serving  process,  and  contains  no  restriction  upon  the  com- 
pdny  after  it  comes  into  court.*     A  similar  decision  has  been 
made  in  other  States.* 

In  the  Massachusetts  case  the  court  were  careful  to  say 
that  the  question  of  the  constitutional  power  to  impose  as  a 
condition  a  waiver  of  the  right  to  remov^e  an  action  into  the 
United  States  court  does  not  arise.  Since  that  opinion  was 
delivered,  however,  the  Supreme  Court  of  the  United  States 
has  decided  that  a  State  may  impose  terms  upon  a  foreign 
corporation  as  a  condition  of  being  allowed  to  do  business 
within  its  border.  *  The  Legislature  of  Ohio  has  passed 
a  law  w-hich  requires  foreign  insurance  companies  doing 
business  in  that  State  to  file  with  the  superintendent  of 
insurance  "a  written  statement,  duly  signed  and  sealed, 
waiving  all  right  to  transfer  or  remove  any  cause  then 
or  thereafter  pending  in   any  of  the  coui-ts  of   this  State, 


»  U.  S.  Stat.  1789,  c.  20,  §  13. 

'  The  Mnssachusetts  statute  is  as  follows :  "  Erery  foreign  insuraDce  company,  before 
doing  business  in  this  State,  shaU  in  writinj^  appoint  a  citizen  thereof,  resident  therein,  a 
general  a:^nt,  upon  whom  aU  lawful  processes  against  the  company  may  be  served,  with 
like  effect  as  if  the  company  existed  in  this  State ;  and  said  writing  or  power  of  attorney 
shall  stipulate  and  agree  on  the  part  of  tlie  company  making  the  same,  that  any  lawful 
process  against  said  company,  which  is  served  on  said  general  agent,  shall  be  of  Uie  same 
legal  force  and  validity  as  if  served  on  said  company."     Oen.  Stat.  c.  68,  §  68 

"  llobbs  V.  Manhattan  (F.)  Ins.  Co.  66  Me.  417 ;  Knorr v.  Home(F.)  Ins.  Co.  25  Wise.  143; 
Dennifltoun  v.  N.  Y.  «t  N.  H.  R.R.  Co.  1  Hilt.  62 ,'  Fisk  v.  Chicago,  R.  I.  A  P.  R.  R  Co.  8 
Abb.  N.  S.  468;  Stevens  v.  Phosnix  Ins.  Co.  41  N.  Y.  149,  overruling  s.  o.  24  How.  617; 
Newhall  v.  Atlantic  F.  <fe  M.  Ins.  Co.  1  Ins.  Law  Jour.  89;  Holden  v.Ihitnam  (F.)  Ins. 
Co.  46  N.  Y.  1 ;  contra,  People  ex  rel.  Glen's  Falls  Ins.  Go.  v.  Judge  <bc.  21  Mich.  577. 

*  Paul  V.  Virginia,  8  Wall.  168;  Liverpool  Ins.  Co.  v.  Mass.  10  Wall  666;  Ducot  v. 
Chicago,  lb,  410. 
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• 


wherein  said  company  is  or  may  be  a  party,  to  any  of 
the  courts  of  the  United  States,"  So  far  as  this  statute 
is  sought  to  be  applied  to  suits  pending  or  contracts  exist- 
ing at  the  time  of  its  passage,  it  is  clearly  unconstitutional, 
unless  the  company  thereafter  continues  to  do  business  in 
Ohio ;  in  which  case  it  may,  perhaps,  be  held  that  it  has 
in  effect  made  a  contract  with  the  State,  bj''  which  it  has 
waived  one  of  its  constitutional  rights  as  to  all  contracts, 
prior  as  well  as  future.  But  the  position  has  been  taken  by 
the  companies  that  the  law  is  wholly  unconstitutional.  The 
courts  of  Ohio  have,  however,  decided  to  the  contrary,  hold- 
ing that  a  foreign  corporation  has  no  right  to  do  business  in 
the  State,  except  upon  such  conditions  as  the  State  pre- 
scribes,^ and  that  the  State  may  discriminate  in  favor  of  its 
own  corporations ;  ^  that  the  law  is  "  not  an  enactment  that 
the  State  courts  shall  have  exclusive  jurisdiction  of  all  suits 
growing  out  of  that  business,  for  the  defendants  have  the 
right,  in  a  proper  case,  to  go  into  the  Federal  courts  for  any 
cause  of  action  arising  here.  Such  an  act  would,  if  it  went 
to  that  extent,  be  unconstitutional ;  for  though  corporations 
are  not  citizens  for  some  purposes,  such  as  the  right  of 
migration,  <fec.,  they  are  citizens  within  the  judiciary  acts  for 
the  purpose  of  enforcing  contracts.  *  *  The  exercise  of 
the  right  to  remove  a  cause  by  the  defendants,  in  the  ab- 
sence of  any  State  legislation,  is  wholly  optional  They  may 
do  it  or  not,  just  as  they  please.  May  they  not  waive  the 
right  by  either  not  exercising  it  in  time,  or  by  their  own 
positive  act  or  agreement  ?  Suppose  the  defendants  should 
come  into  court  in  these  actions,  and  in  open  court,  on  the 
record,  waive  the  right  of  removal  Would  it  not  be  as  com- 
petent for  them  to  do  so  as  to  waive  the  right  to  service  by 
process,  or  the  right  of  appeal,  or  to  take  a  proceeding  in 
error,  or  the  removal  of  a  cause  to  another  county,  and 
would  it  not  be  as  binding  ?  And  may  they  not  do  any  of 
these  by  a  contract  ?     Or  suppose  they  neglect  to  exercise 

'  Best  y.  N.  Y.  L.  Ins.  Co.  2  Cincin.  829,  affirmed  on  appeal ;  23  Obio  St  105. 
*  See  Lafayette  Ins.  Co.  y.  French,  18  How.  404;  Paul  y.  Virginia,  8  Wall.  168. 
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any  of  these  rights,  are  they  not  bound  as  other  parties  hy 
their  o\vn  default?      It  is  true,  as  a  contract,  this   waiver 
might  not  be  good  as  between  the  parties,  for  no  considera- 
tion can  be  said  to  have  passed  between  them.     But  this  act 
is  a  public  act,  and  all  persons,  including  the  defendants, 
assent  to  the  laws  of  the  State,  and  they  are  binding  on 
them ;  and  the  duty  of  making  this  waiver  was  created  by 
law,  and  in  this  view  derives  its  force  wholly  therefix)m. 
*  A  party  is  barred  by  the  statute  of  limitations,  not  because 
he  has  so  agreed,  but  because  such  is  the  positive  law.'  .  The 
positive  law  which  gives  the  defendants  the  right  to  transact 
business  here,  also  couples  with  it  a  condition  which  the 
State  has  the  right  to  annex.     And  the  defendants  have  en- 
tered into  a  solemn  stipulation  accordingly  with  the  State, 
which  is  the  representative  of  its  citizens.     And  it  appUes 
to  the  remedy.     It  is  the  law  of  the  place  of  the  remedy, 
and  the  courts,  as  deriving  their  authority  from  the  State, 
are  bound  to  enforce    it.     Suppose  the  State  authorities 
should,  for  good  cause,  revoke  this  license.     It  cannot  be 
contended  that  they  have  not  the  right  to  do  so.    Or  sup 
pose  that  defendants  had  refused  to  execute  and  file  these 
waivers.     Can  it  be  contended,  under  the  authorities,  that, 
in  either  case,  the  defendants  could  lawfully  have  transacted 
business  in  the  State  ?    The  protest  of  one  of  the  defendants 
amounts  to  nothing.     The  waiver  was  executed  and  filed, 
and  it  could  test  the  question  as  well  by  not  reserving  the 
right  in  the  instrument  itself.     How,  then,  stand  these  cases  I 
The  defendants  have  complied  with  the  act,  and  filed  their 
waiver.     They  have  appeared  in  these  causes  and  volun- 
tarily admitted  it,  and  stand  by  it.     And  we  can  see  no 
good  reason  why  they  should  not  be  bound  by  it  in  these 
causes,  as  in  the  case  of  any  other  waiver  which  they  are 
competent  to  make  in  the  causes.     They  now  substantially 
say,  we  are  doing  business  in  Ohio,  because  we  filed  this 
waiver ;  we  waive  in  these  causes  our  right  of  removal,  and 
ask  the  court  to  hold  us  to  it,  if  the  legislation  authorizing 
the  waivers  is  not  unconstitutional.     But,  again,  they  have 
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not  only  made  these  waivers,  but  in  fact  ratify  and  con- 
firm them,  and  have  received,  and  are  receiving,  benefits 
under  the  act  of  the  Legislature;  and  they  ought  to  be 
estopped  from  denying  its  constitutionality,  or  questioning 
its  propriety,  or  the  propriety  and  force  of  their  stipula-' 
tion."  ^ 

§  421.  Action  by  Insnrer  against  Wrong-doer. — ^Where  a 
person  insured  was  negligently  killed  by  a  railroad  com- 
pany, it  was  held  that  an  insurance  company,  which  had  been 
compelled  to  pay  an  insurance  on  his  life,  could  not  main- 
tain an  action  against  the  railroad  company,  both  because 
there  is  at  common  law  no  liability  civiliter  for  the  destruc- 
tion of  human  life,  and  because  the  insurance  company  sus- 
tained no  relation  to  the  authors  of  the  injury.* 

Where  a  party  had  received  from  an  insurance  company 
the  amount  of  an  insurance  for  the  injury  he  had  received 
by  an  accident,  it  was  held  that  in  a  suit  against  the  town 
for  the  damage  sustained  by  the  accident,  on  account  of  the 
unsafe  condition  of  the  highway,  there  was  no  technical 
ground  which  necessarily  led  to  the  conclusion  that  the 
money  received  by  the  plaintiff  of  the  company  should  oper- 
ate as  a  defense,  or  inure  to  the  benefit  of  the  defendant ;  the 
insurer  and  the  defendant  were  not  joint  tortfeasors  or  joint 
debtors,  so  as  to  make  a  pajTnent  or  satisfaction  by  the  for- 
mer operate  to  the  benefit  of  the  latter ;  nor  was  there  any 
legal  privity  between  the  defendant  and  the  insurer,  so  as  to 
give  the  former  a  right  to  avail  itself  of  a  payment  by  the 
latter.     If  it  be  assumed  that  the  plaintiff  was  entitled  to 


'  See  Railway  Ck>.  y.  Whitton,  13  Wall.  270.  It  is  understood  that  the  question  of  the 
xjonstitutionality  of  this  or  a  similar  law  is  now  pending  before  the  Supreme  Coart  of  the 
United  States. 

'  Conn.  Mut  L.  Ins.  Co.  v.  N.  Y.  &  N.  H.  R.  R.  Co.  25  Conn.  265.  As  to  fire  insur- 
ance see  Rockingham  Mut.  F.  Ins.  Co.  v.  Bosher,  89  Me.  253 ;  Monmouth  Co.  Mut.  F.  Ins. 
'Co.  y.  Hutchinson,  6  Green.  107 ;  Hart  v.  Western  R.  R  Co.  13  Met.  99 ;  Weber  v.  Mor. 
^  Es.  R.  R.  Co.  85  N.  J.  409;  Hall  v.  Nashville  R.  R.  C  .18  Wall.  867;  Peoria  M.  <&  F. 
Ins.  Co.  y.  Frost,  87  III  333 ;  Mason  v.  Sainsbury,  3  Doug.  61  ;  London  Ass.  Co.  v.  Salns- 
^ury,  8  Doug.  245. 
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but  one  satisfaction  for  the  injury  he  had  sustained,  the 
defendant  stood  in  no  condition  to  make  that  objection.  As 
between  the  insurer  and  the  defendant,  the  defendant  ought 
primarily  to  make  compensation  to  the  plaintiff,  and  inti- 
mately to  bear  the  loss,  and  the  payment  by  the  insurer,  and 
the  collection  of  the  entire  damage  of  the  defendant  only 
created  an  equity  between  the  plaintiff  and  the  insurer,  to 
be  ultimately  adjusted  between  them.^ 

§  422.  Anionnt  to  be  paid  in  Caries  of  Reinsuranee.  Interest- 
In  a  recent  case  one  company  insured  a  man  for  $15,000,  and 
afterwards  reinsured  $10,000  of  the  risk  in  two  other  com- 
panies. A  fourth  company  subsequently  reinsured  all  the 
outstanding  risks  of  the  first  company,  after  whicli  the  in- 
sured died.  An  arbitration  then  took  place  between  the 
several  companies,  as  the  result  of  which  it  was  decided  that 
the  fourth  company  was  liable  only  for  $5,000,  the  two  orig- 
inal reinsuring  companies  being  liable  for  $10,000,  which 
they  had  after  the  loss  paid  to  the  first  company.  On  this 
state  of  facts  it  was  held  that  the  fourth  company  was  liable 
to  the  original  assured  for  the  full  amount  of  $15,000,  that 
the  assured  had  accepted  the  agreement  for  reinsurance  made 
by  them  and  was  not  affected  by  the  arbitration.® 

The  earlier  English  decisions  were  to  the  effect  that  no 
interest  could  be  allowed  in  an  action  to  recover  a  sum  in- 
sured,® though  it  was  also  held  that  if  there  had  been  a  dis- 
tinct demand  for  a  definite  sum,  interest  could  be  recovered,* 
and  a  similar  view  was  taken  in  some  early  American  cases,^ 
but  it  is  now  held  that  where  the  amoimt  of  the  loss  is  a 
definite  sum  it  bears  interest.^  As  in  life  insurance  the 
amount  is  always  fixed  by  the  policy,  there  can  be  no  doubt 


•  Harding  v.  Town  of  Townshend,  43  Vt.  586  ;  8.  c.  1  Ins.  Law  Jour.  685. 

•  Glenn  v.  Hope  Mat.  L.  Ins.  Co.  1  N.  Y.  Supreme  Ct.  463. 
»  Higgins  V.  Sergeant,  2  B.  A  C.  348. 

•  Bain  v.  Case,  8  C.  &  P.  496 ;  b.  c.  Mood.  A  Malk.  262. 

•  Vandenheuvel  v.  United  (M.)  Ins.  Co.  1  Johns.  406. 

•  McLaughlin  v.  Wash.  Co.  Mut.  (F.)  Ins.  Co.  28  Wend.  625;  BiiJge  v.  Niagara  (M.) 
Ins.  Co.  1  Hall,  247,  261,  note. 
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that  interest  is  recoverable  from  the  time  when  the  loss  be- 
comes payable,  and  where  the  policy  contained  no  provisions 
as  to  proofs  of  death  or  time  of  payment,  it  was  held  that 
interest  would  run  from  the  expiration  of  a  reasonable  time 
after  notice.^ 

§  423.  Where  an  executor,  without  special  authority,  ap- 
plied the  testator's  assets,  for  several  years,  in  insuring  the 
life  of  a  debtor  to  the  estate,  and  then  dropped  the  policy 
without  consulting  the  parties  beneficially  interested,  or  ap- 
plying to  the  court  for  directions,  it  was  held  that  he  was 
personally  liable  for  the  whole  amount  which  would  have 
been  recovered  if  h^  had  kept  up  the  policy.^ 

In  Rochester  Insurance  Co.  v.  Martin,*  it  appeared  that  a 
company  formed  to  insure  against  fire  and  risks  of  naviga- 
tion, issued  a  policy  purporting  to  insure  animals  against 
death  from  disease  or  accident,  and  it  was  held  that  as  the 
act  was  beyond  their  corporate  power,  they  could  not  recover 
on  a  note  given  for  the  premium. 

§  424.  Questions  connected  with  the  transfer  of  the  busi- 
ness of  a  company  have  arisen  very  frequently  in  England, 
where  the  amalgamation  of  insurance  companies  is  a  matter  of 
constant  occurrence.  The  questions  which  arise  are  usually 
controlled  by  statutory  provisions,  and  do  not,  therefore, 
necessarily  furnish  .  precedents  in  this  country.*  It  may  be 
noted,  however,  that  it  has  been  held  in  England  that  the* 
ordinary  power  vested  in  the  management  of  every  life  office 
does  not  authorize  the  wholesale  purchase  of  a  business.^  In 
this  country  it  has  been  held  in  New  York,*  that  where  a 
foreign  insurance  company  has  been  adjudged  insolvent,  and 
a  receiver  of  the  funds  in  that  State  has  been  appointed,  the 
court  must  approve  the  company  in  which  its  risks  are  to  be 

*  Tooley  y.  Railway  Pass.  Ass.  Co.  8  Biss.  399 ;  s.  o.  2  Ins.  Law  Jour.  2Y5. 

'  Garner  y.  Moore,  8  Drewry,  277 ;  8.  c.  24  L.  J.  Cb.  687.  *  18  Minn.  69. 

*  As  to  these  cases  see  Bnnyon,  158,  et  pott ;  also  King  y.  Accnmulatiye  L.  Fund  ^ 
Gen.  Ass.  Co.  8  C.  B.  N.  S.  161. 

*  Ernest  y.  Nicholls,  2  H.  of  Ld.'8  Caa.  401. 

*  Mooney  y.  Brit.  Com.  L.  Ins.  Co.  9  Abb.  N.  8.  108. 
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reinsured,  selecting  the  one  which  seems  best  for  all,  even 
though  a  considerable  number  of  policy  holders  request  that 
they  may  be  re-insured  in  another  company. 

The  assured  is  in  cases  of  the  transfer  of  the  business  of 
one  company  to  another  placed  in  a  position  of  great  diffi- 
culty. No  loss  having  occurred,  and  the  validity  of  his 
policy  not  being  disputed,  Jie  has  no  present  right  of  action 
against  any  one.  He  may  doubtless  refuse,  in  any  way,  to 
recognize  the  transfer  of  his  contract  to  a  new  party,  and 
continue  to  pay  or  tender  the  premiums  as  they  fall  due  to 
the  original  company,  if  he  can  find,  any  of  its  officers.  If 
after  due  inquiry  he  is  unable  to  find  any  such  officer  to 
receive  the  premium,  its  non-payment  would  be  excused. 
But  in  the  meantime,  when  a  loss  occurs,  he  will  find  that 
the  entire  assets  of  the  company  which  insured  him,  have 
been  transferred  to  and  mingled  with  those  of  another  com- 
pany, and  indeed  this  process  of  transfer  may  have  been  re- 
peated several  times,  and  he  is  left  to  the  doubtful  remedy 
of  securing  the  application  to  his  policy  of  such  portion  of 
the  assets  of  the  original  company  as  he  can  show  has  not 
already  been  disposed  of  in  payment  of  its  debts.  If,  on 
the  other  hand,, he  pays  the  premiums  thereafter  accruing  to 
the  new  company,  he  is  in  danger  of  being  held  in  analogy 
with  the  decisions  in  England,  under  •  the  "  Winding-up 
Acts,"  to  have  assented  to  the  transfer,  and  to  having  agreed 
to  look  thereafter  solely  to  the  new  company,  that  is,  to 
persons  with  whom  he  did  not  contract,  and  in  whom  it  may 
be  he  has  no  confidence.  The  wrong  is  one  which  can  onJy 
be  remedied  by  legislation,  and  even  that  is  difficult  to  de- 
vise.^ 


'  With  reference  to  what  constitutes  an  assent  to  the  transfer,  Lord  Cairns  decided  in 
the  "  Albert  Arbitration  "  (created  under  a  special  act  of  Parliament  in  consequence  of 
the  insolvency  of  the  Albert  Life  Assurance  Company,  after  swallowing  up  nineteen 
other  companies),  that,  if  a  policy  holder  after  receiving  notice  of  an  amalgamation  paid 
his  premium  to  the  new  company,  he  accepted  the  latter  as  his  contractor,  made  what  is 
called  a  noyation  of  his  contract,  unless  he  showed  expressly  that  the  payments  were 
made  to  them  as  agents  of  the  original  company.  Epnnedy*s  Case,  Reilly's  Report,  6 ; 
Bale's  Case,  76.  11;  Whitehaven  Bank  Case,  lb.  62;  Lancaster's  Case,  76.  95.     Also 
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§  425.  Bankruptcy  of  the  Insurer. — There  seems  to  be  no 
reported  decision  in  this  country  as  to  the  eflfect  of  the  bank- 
that  the  same  result  followed  if  he  not  only  paid  the  premium  to  the  new  company,  hut 
knowingly  allowed  a  honus  or  dividend  declared  hy  the  new  company  to  he  added  to 
the  amount  assured.  Wemrick's  Case,  Ih.  101;  Allen's  Case,  Ih,  127;  Knox's  Case, 
Ih.  182;  Glazehrook's  Case,  lb,  18$.  Ue,  however,  held  that  there  was  no  noyation 
where  the  assured  protested  in  writing  against  the  amalgamation,  and  gave  notice  that 
his  future  premiums  would  be  paid  only  subject  to  and  on  the  footing  of  the  protest,  and 
to  prevent  any  question  of  lapse.  Wood's  Case,  Ih.  54 ;  Dooning's  Case,  lb.  144.  But 
he  refused  to  allow  a  similar  effect  to  a  mere  verbal  protest  against  the  amalgamation 
made  to  an  agent — Rivaz'i  Case,  Ih.  104  ;  Holmes'  Case,  lb.  llO—or  to  the  claim  from 
the  new  company  of  the  allowance  of  the  same  number  of  days  of  grace  allowed  by  the 
original  company,  but  which  were  in  excess  of  those  ordinarily  allowed  by  the  new  com- 
pany— Warne's  Case,  Ih.  113 — or  to  a  verbal  protest  followed  aft^r  explanation  by  pay- 
ment of  premiums  to  the  new  company.     Howell's  Case,  lb.  116. 

Lord  Westbury,  in  the  subsequent ''  European  Arbitration,"  adopted  a  more  stringent 
rule  than  Lord  Cairns,  and  required  stronger  and  distinctly  affirmative  proof  of  the  in- 
tention of  the  assured  to  accept  the  new  company.  He  held  in  substance  that  it  must 
affirmatively  appear  that  the  new  company  had  the  corporate  power  to  assume  the  con- 
tracts of  the  old  company ;  that  the  fact  of  transfer  was  communicated  to  the  assured,  with 
an  offer  to  him  to  accept  cither  a  new  policy  or  an  assumption  of  the  old  one,  and  that 
his  acceptance  of  the  offer  must  be  proved  by  "  acts  which  unequivocally  denote  his 
understanding  and  acceptance  of  that  proposal ;"  that  there  must  be  evidence  of  an  in- 
tention to  make  a  new  contract  as  plainly  as  if  it  were  expressed  in  writing ;  that  the  mere 
act  of  payment  of  the  premium  to  the  new  company  is  equivocal,  and  that  taking  a  re- 
ceipt from  the  new  company  proves  nothing,  and  that  in  the  absence  of  evidence  of  other 
acts  those  alone  do  not  show  a  novation.  Coghlan's  Case,  Reilly's  Report,  46 ;  Blundell's 
Case,  lb.  84.  It  is,  however,  stated  in  a  recent  number  of  the  Solicitors'  Journal,  that 
Lord  Romilly,  having  been  appointed  to  succeed  Lord  Westbury  on  the  hitter's  death, 
has  returned  to  the  views  adopted  by  Lord  Cairns.  Parliament  in  1872  by  the  Life  As- 
surance Company's  Act,  on  which  Lord  Westbury  in  a  measure  relied,  though  he  ad- 
mitted it  did  not  control,  provided  that  no  act  thereafter  done  should  be  held  to  be  a 
novation,  unless  there  was  a  writing  to  that  effect. 

The  courts  have  held  that  where  a  person  after  notice  of  amalgamation  paid  his 
premium  for  years  to  the  new  company,  and  made  a  claim  upon  it,  there  was  a  nova- 
tion. Re  Nat.  Prov.  L.  Ass.  Soc.  9  Law  Rep.  Eq.  Cas.  806 ;  s.  o.  22  L.  T.  N.  S.  465 ; 
28  L.  T.  N.  S.  770.  So  where  he  paid  premiums  to  and  accepted  a  bonus  from  the  new 
company.  Re  Times  L.  Ass.  <fr  Guar.  Co.  5  Law  Rep.  Ch.  Ap.  881 ;  Re  Anchor  Ass.  Co. 
lb,  682.  So  where  he  also  procured  the  new  ccmpany  to  indorse  his  policy  as  "  guaran- 
teeing its  due  fulfilment."  Re  Intemat.  L.  Ass.  Soc  9  Law  Rep.  £q.  Cas.  816  ;  s.  o.  89  L. 
J.  Ch.  295  ;  22  L.  T.  N.  S.  467.  Where  a  person,  being  a  polic>  holder  in  one  company 
and  a  shareholder  in  another,  assented  as  such  shareholder  to  an  amalgamation,  it  was 
held  there  was  a  novation.  Re  Nat.  Prov.  L.  Ass.  Soc.  6  Law  Rep.  Ch.  Ap.  893  ;  s.  o.  22 
L.  T.  N.  S.  466.  It  has  been  held  that  there  was  no  novation  by  merely  taking  receipts 
for  premium  in  the  name  of  the  new  company,  with  no  proof  that  he  knew  of  any 
amalgamation.  Re  Manch.  A  Lond.  L.  Ass.  <fe  Loan  Ass.  6  Law  Rep.  Ch.  Ap.  640.  Nor 
where  there  was  an  express  refusal  to  sign  an  assent  to  a  transfer  of  liability, 
but  premiums  were  subsequently  paid  to  the  new  company.  Re  Med.  Jnv.  <fe 
Gen.  L.  Ass.  Soc.  6  Law  Rep.  Ch.  Ap.  874.  Nor  where  an  annuitant  refused  to 
fiubmit  to  the  transfer,  but  received  his  annuity  from  the  new  company,  an  annuitant 
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ruptcy  or  insolvency  of  the  company.  It  has  been  held^  in 
England,  under  the  "  Winding-up  Acts,"  that  in  case  of  tlie 
winding-up  of  the  company  the  policy  holder  is  entitled  to 
prove  for  the  sum  which  would  be  required  by  a  solvent 
office,  having  the  same  rate  of  premium  and  the  same  extent 
of  proprietary  capital  as  the  company  in  liquidation,  to  be 
paid  in  order  to  give  the  policy  holder  a  policy  of  the  same 
amount  at  the  same  premium ;  no  difference  to  be  made  in 
the  case  of  participating  policies.  But  in  the  Albert  Arbi- 
tration Lord  Cairns  dissented  from  this  view,*  holding  that, 
if  the  only  element  of  difference  at  the  t!me  of  failure  was 
the  increased  age  of  the  insured,  so  that  the  premium  could 
be  easily  estimated,  the  rule  furnished  a  not  inaccurate 
means  of  getting  at  the  value  of  the  policy,  yet  that  the  in- 
troduction of  other  elements  made  a  difficulty.  "  Because 
the  decision  goes  to  this,  that  if  the  particular  person  whose 
life  is  proposed  for  reinsurance,  has  in  the  meantime  passed 
into  a  state  of  health  which  either  makes  him  non-insurable 
or  makes  him  insurable  only  upon  more  disadvantageous 
terms  than  formerly,  or  if  the  life  to  be  reinsured  cannot  be 
produced  for  re-examination,  in  all  those  cases  the  person  is 
under  some  peculiar  and  special  damage  arising  in  his  own 
case — a  special  and  peculiar  damage  separate  from  the  ques- 
tion of  the  value  of  his  policy,  and  practically  provision  is 
to  be  made  out  of  the  assets  of  the  company  for  that  peculiar 
and  special  damage."  lie  also  suggests  difficulties  connected 
with  the  expense  of  a  re-examination,  with  procuring  a  reli- 
able opinion  as  to  the  proper  premium,  and  adopts,  instead 
of  the  rule  in  Bell's  case,  "  what  is  termed  and  known  as  a 
pure  premium  valuation  as  at  the  date  of  the  winding-up 
order,  the  rate  of  interest  assumed  being  four  per  cent.,  and 
the  tables  being  the  Seventeen  Offices  Experience  Tables. 

being  regarded  as  differently  situated  from  a  poUcy  holder.  Re  India  &  Lond.  L.  An. 
Co.  7  Law  Rep.  Cli.  Ap.  651 ;  a.  c.  20  W.  R.  686,  790;  Re  Nat  Prov.  L.  Ass.  Soc  9  Lav 
Rep.  Eq.  Gas.  306 ;  Re  Fam.  Endow.  Soc.  6  Law  Rep.  Ch.  Ap.  118  ;  s.  c.  21  L.  T.  N.  S.  775. 

*  Beirs  Case,  Re  Albert  L.  Ass.  Co.  9  L.  R.  Eq.  Caa.  706 ;  Re  English  Ass.  Co.  14  L 
R.  Eq.  Cas.  72. 

'  Quoted  in  note  to  case  last  cited.     Also  Reilly's  Report  of  Albert  Arbitration,  76. 
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The  principle  will  be  adopted  in  this  way.  There  must  be  de- 
termined, on  the  one  hand,  the  present  value  of  the  reversion 
in  the  sum  assured  at  the  decease  of  the  life,  and,  on  the 
other,  the  present  value  of  the  future  annual  premiums.  The 
difference  between  these  two  sums  represents  the  value  of 
the  policy.  But  the  annual  premium  payable  is  divisible 
into  two  parts,  first,  the  part  which,  it  is  calculated,  will  pro- 
vide for  the  risk,  called  the  pure  premium,  and  secondly,  the 
addition  for  office  expenses  and  other  charges,  which  is  some- 
times called  the  loading.  The  pure  premium  only  is  to  be 
taken  into  account.  The  value  of  the  policy  therefore  will 
be  the  difference  between  the  value  of  the  reversion  in  the 
sum  insured  and  the  value  of  a  life  annuity  of  an  amount 
•equal  to  the  pure  premium." 


CHAPTER   XVL 


MUTUAL   IXSURAXCE   COilPANIES. 


§  426.  Reference  has  been  necessarily  made  in  the  pre- 
ceding chapters  to  the  rules  applicable  to  mutual  companies. 
The  laws  of  many  of  the  States  contain  detailed  regulations 
.  as  to  the  powers  and  modes  of  procedure  of  mutual  com- 
panies. It  is  not  proposed  to  refer  to  them,  nor  to  special 
arrangements  under  which  the  capital  stock  or  a  guaranty 
fund  is  sometimes  made  up  by  deposit  notes ;  ^  but  to  state 
briefly  some  of  the  general  principles  applicable  to  such  com- 
panies. As  a  general  rule  in  deciding  any  question  arising 
under  a  policy  in  a  mutual  company,  it  is  necessary  to  look 
to  the  charter,  to  the  by-laws,  and  to  the  policy  to  ascertain 
the  entire  contract  and  the  rights  and  obligations  of  the 
company  and  the  assured.  Every  person  insured  in  a  mutual 
company  thereby  becomes  a  member  of  the  company,  and  i^ 
bound  to  know  its  rules,  and  is  bound  by  them,  though  they 
are  not  recited  in  the  policy.^  It  has  been  recently  held,* 
however,  that  it  is  not  to  be  understood  by  the  ufee  of  the  word 
''  rules,"  that  reference  is  made  to  the  regulations  adopted  bv 
the  oflScers  of  the  company  in  regard  to  the  transaction  of 
business,  but  rather  such  rules  as  enter  into  the  constitution 
of  the  company,  as  provisions  of  its  charter  or  its  by-laws. 
Rules  in  the  nature  of  instructions  to  officers  or  agents,  di- 

^  Dana  v.  Munn,  88  Barb.  628;  Savage  v.  Medbury,  19  N.  Y.  82 ;  Buckman  v.  Met- 
calf,  32  N.  Y.  691 ;  Hope  Mut.  L.  Ins.  Co.  v.  Weed,  28  Conn.  61 ;  Hope  Mut.  L.  Ins.  Co. 
V.  Perkins,  88  N.  Y.  404 ;  Mut.  Ben.  L.  Ins.  Co.  v.  Davis,  2  Kern.  669. 

'  Susquehanna  (F.)  Ins.  Co.  v.  Perrine,  1  W.  dk  S.  848 ;  Mitchell  v.  Lycoming  (F.)  Ins. 
Co.  61  Penn.  402  ;  Diehl  v.  Adams  Co.  Mut.  (F.)  Ins.  Co.  68  Penn.  443  ;  Coles  v.  Iowa 
State  Mut.  (F.)  Ins.  Co.  18  Iowa,  425  ;  Woodfin  v.  Asheville  Mut.  (F.)  Ins.  Co.  6  Jones* 
Law,  658 ;  Walsh  v.  iEtna  L.  Ins.  Co.  30  Iowa,  133. 

■  Walsh  y.  -^tna  L.  Ins.  Co.  30  Iowa,  188. 
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recting  the  discharge  of  their  duties,  &c.,  cannot  be  meant, 
but  rather  the  rules  whereby  the  liability  and  right  of  mem- 
bers of  the  company  are  fixed,  which  are  parts  of  the  laws 
of  the  institution.  If  the  rules  are  changed  after  the  insul*- 
ance  is  obtained,  they  cannot,  without  the  express  consent 
of  the  assured,  be  held  to  vary  the  terms  of  the  con- 
tract he  has  entered  into.  The  company  has  no  right  to 
impose  new  conditions  affecting  his  rights  under  the  con- 
tract.^ Though  a  member  of  the  company,  the  assured 
stands,  so  far  as  relates  to  any  change  in  the  contract  made 
with  it,  in  the  same  position  as  a  third  person  would  stand, 
unless  the  bylaws  otherwise  provide. 

Though  after  the  insurance  the  insured  is  bound  by  the 
rules  of  the  company,  and  the  company's  agent  is  his  agent, 
this  is  not  the  case  until  the  insurance  is  actually  efifected.^ 
The  books  of  a  mutual  company  are  as  much  the  books  of 
the  assured  as  of  the  other  members,  and  are  evidence 
against  him.^  He  is  bound  to  know  the  by-laws  of  the  com- 
pany.* But  the  admissions  of  corporators  or  officers  of  a 
mutual  company  are  not  binding  upon  all  its  members.*^  A 
member  of  a  mutual  company  cannot  object  to  the  regularity 
of  the  incorporation  or  formation  of  the  company.* 

§  427.  Premium  Notes. — In  mutual  companies  a  note  is 
frequently  taken  for  a  portion  of  the  premium,  though  the 
present  tendency  is  to  pay  the  entire  amount  in  cash.  A 
power  to  make  insurances  involves  a  power  to  take  such 
notes  which  may  be  negotiated  to  bona  fide  holders,  who 


*  Ins.  Co.  V.  Connor,  1*7  Pcnn.  136  ;  Beadle  v.  Chenango  Co.  Mut.  (F.)  Ins.  Co.  8  HUl, 
161 ;  Great  Falls  Mut.  F.  Ins.  Co.  v.  Harvey,  45  N.  U.  292;  N.  E.  Mut.  F.  Ins.  Co.  v. 
Butler,  84  Me.  401. 

»  Cumb.  Val.  Mut'Prot.  (F.)Co.  v.  Schell,  29  Penn.  31 ;  Columbia  (F.)  Ins.  Co.  v.  Cooper, 
50  Penn.  881.  Contra:  Susquehanna  (F.)  Ins.  Co.  v.  Perrine,  7  VV.  &  S.  848  ;  Belleyille 
(F.)  Ins.  Co.  V.  Van  Winkle,  1  Beabley,  8S8. 

*  Diehl  V.  Adams  Co.  Mut.  (F.)  Ins.  Co.  58  Penn.  448. 

*  Simeral  v.  Dubuque  Mut.(F.)  fns.  Co.  18  Iowa,  819;  Coles  v.  Iowa  State  Mut.  (F.) 
Ins.  Co.  18  Iowa,  425;  Treadway  v.  Hamilton  Mut  (F.)  Ins.  Co.  29  Conn.  68. 

*  Hackney  v.  AUeghany  Co.  Mut.  (F.)  Ins.  Co.  4  Penn.  185. 

*  Sands  v.  Hill,  42  Barb.  651 ;  Traderb'  Mut.  F.  Ins.  Co.  v.  Stone,  9  Allen,  488 ;  Citi- 
zens' Mut.  (F.)  Ins.  Co.  V  Soptwell,  8  Allen,  217. 
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<jan  recover  thereon,^  though  this  power,  is  usually  limited 
by  the  language  of  the  note,  which  is  such  as  to  constitute 
notice  to  all  persons  of  its  object  and  the  conditions  upon 
which  alone  it  is  payable.*  A  mutual  company  has  in- 
herent power  to  take  notes  to  constitute  a  guaranty  fund.^ 
But  under  a  charter,  which  authorizes  the  taking  of  notes  of 
members  for  premiums,  there  is  no  right  to  substitute  the 
note  of  a  third  party.*  If  the  insurance  never  becomes 
operative,  the  note  is  void.*^ 

§  428.  Assessments  upon  Notes. — If  the  cash  premium 
paid  is  not  sufficient  to  enable  the  company  to  meet  its 
expenses  and  losses,  the  members  become  liable  to  assess- 
ment upon  their  notes.  In  such  case  the  maker  of  a  premium 
note  is  liable  for  his  proportion  of  all  losses  which  occur 
while  his  policy  is  in  force,^  and  he  cannot  defend  on 
the  ground  of  want  of  insurable  interest.'^  Where  some 
premium  notes  are  not  collectable,  the  makers  of  the  good 
ones  are  liable  to  pay  the  deficiency.®  The  intentional 
omission  from  assessment  of  some  of  the  members  liable 
thereto,  renders  it  void,  though  the  amount  to  be  paid  by 
the  omitted  members  is  computed,  and  it  is  intended  to 
enforce  it  at  a  later  period.^  But  slight  unintentional 
errors  do  not  invalidate  an  assessment.  An  assessment  laid 
for  losses  and  expenses  which  in  part  occurred  before 
persons  became  members  is  void  as  to  them,  though  good  as 
to  others.^^  In  estimating  the  sum  to  be  assessed  interest  on 
borrowed  money  and  probable  expenses,  discount  and  losses 


«  Farmers'  Bank  of  Saratoga  v.  MaxweU,  82  N.  Y.  679;  White  v.  Haight,  16  N.  Y. 
810 ;  Mclntire  v.  Preston,  6  G'lm.  48. 

■  Savage  v.  Medbury,  19  N.  Y.  32. 

■  Hope  Mut  L.  Ins.  Co.  v.  Perkins,  28  N.  Y.  404 ;  Jb,  y.  Weed,  28  Conn.  60. 

•  Mut.  Ben.  L.  Ins.  Co.  v.  Davis,  2  Kern.  669. 

•  Lynn  v.  Gaynor,  18  B.  Mon.  400. 

•  Sands  v.  Hill,  42  Barb.  661.  '  N.  E.  Mut  F.  Ins.  Co.  v.  Belknap,  9  Cush.  140. 

•  Bangs  V.  Gray,  2  Eern.  477. 

•  Marblehead  Mut.  F.  Ins.  Co.  v.  Hayward,  3  Gray,  208 ;  People's  Mut.  Eq.  InSw  Co. 
V.  Arthur,  7  Gray,  267.  And  see  Mut  Ben.  L.  Ins.  Co.  v.  Jarvis,  2%  Conn.  133 ;  ante, 
§418. 

•  Long  Pond  Mut  F.  Ins.  Co.  v.  Houghton,  6  Gray,  77. 
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in  collection  may  be  taken  into  account,^  as  may  {)remiums 
on  surrendered  and  cancelled  policies,*  but  the  allowance  for 
such  purposes  must  be  reasonable.^ 

In  an  action  for  an  assessment,  it  must  affirmatively 
appear  not  only  that  losses  have  occurred,  but  that  the 
assessment  has  been  legally  made.^  K  a  company  or  its 
receiver  allows  claims  against  the  company,  even  though 
payment  might  have  been  refiised  on  some  technical  grounds, 
the  makers  of  the  premium  notes  are  liable,  and  cannot 
contest  the  legality  of  the  claims,*^  though  in  a  proper  case 
they  may  defend  by  showing  that  the  claims  were  wholly 
fictitious,  or  were  fraudulently  allowed.® 

An  assessment  may  be  made  upon  a  premium  note  after 
a  policy  expires  for  losses  which  occurred  before  the  expira- 
tion. ^  Though  a  policy  is  by  its  terms  to  be  rendered  void 
by  an  assignment,  the  assured  remains  liable  to  contribute  to 
all  losses  which  happened  while  the  policy  was  in  force, 
though  the  assessment  is  not  made  till  afterwards.  ®  After  a 
company  has,  in  an  action,  denied  liability,  on  the  ground 
that  the  policy  had  become  void,  it  cannot  recover  on  the 
premium  note  for  any  losses  which  occurred  after  the  date 
of  forfeiture.*  An  assessment  made  after  an  assignment 
which  forfeits  the  policy,  for  losses  which  occurred  before, 
does  not  revive  the  policy.  ^®  But  an  assessment  enforced 
after  knowledge  of  facts  constituting  a  forfeiture,  for  losses 
occurring  after  the  forfeiture,  is  a  waiver ;  ^^  but  it  is  not  so  if 


'  Jones  T.  Sisson,  6  Gray,  288 ;  Bangs  y.  Gray,  2  Kern.  411, 

■  Fayette  Mat  F.  Ins.  Co.  v.  Fuller,  8  Allen,  27. 

'  In  re  People's  Mat  £q.  F.  Ins.  Co.  9  Allen,  819;  People's  £q.  Mat.  F.  Ins.  Co.  y. 
Babbitt,  1  Alien,  235. 

*  Atlantic  Mat  F.  Ins.  Co.  y.  Fitzpatrick,  2  Gray,  279 ;  May  on  Ins.  699. 

•  Sands  y.  Hill,  42  Barb.  661.        •  People's  Mat.  (F.)  Ins.  Co.  y.  Allen,  10  Gray,  297. 
"*  St  Louis  Mat  F.  <fc  M.  Ins.  Co.  y.  Boeckler,  19  Mo.  185;  Atlantic  (F.)  Ins.  Co.  y. 

Ooodall,  86  N.  R  828. 

■  Smith  y.  Saratoga  Co.  Mat.  F.  Ins.  Co.  8  Hill,  508. 
'  Tuckerman  y.  Bigler,  46  Barb.  376. 

^  Smith  y.  Saratoga  Go.  Mat  F.  Ins.  8  Hill,  608. 

"  Viall  y.  Genesee  Mut  (F.)  Ins.  Co.  19  Barb.  440 ;  Sands  y.  Hill,  42  Barb.  661 ;  los. 
Co.  y.  Slockbower,  26  Penn.  199;  contra,  Philbrook  y.  N.  £.  Mut  Ins.  Co.  87  Me.  187. 
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made  for  a  loss  occurring  before  forfeiture,  ^  or  in  ignorance 
of  the  forfeiture;^  and  it  seems  that  an  assessment  made  for 
losses  occurring  after  forfeiture  cannot  be  enforced,' 

An  agreement  to  cancel  a  note  and  surrender  a  policy,  in 
consideration  of  the  payment  pf  an  undisputed  assessment,  is 
void  as  being  without  consideration.  *  But  if  the  directors 
compromise  suits  upon  premium  notes  and  surrender  the 
notes,  a  subsequent  action  cannot  be  maintained  for  assess- 
ments for  other  losses  which  occurred  before  the  surrender.* 
And  where  the  charter  gives  a  right,  on  parting  with  the  in- 
terest, to  cancel  the  policy,  on  payment  of  the  proportion  of 
losses  occurred  at  the  time,  the  company  is  bound,  in  the 
absence  of  fraud,  by  a  settlement  then  made,  even  though  in 
fact  nothing  was  paid.  •  The  surrender  of  a  policy  by  the 
insured  and  its  cancellation  by  the  company  dissolves  the 
relation,  and  the  company  has  no  fturther  claim  upon  him  for 
unpaid  assessments  previously  made.  If  the  policy  is  can- 
celled the  note  falls  with  it.  "^  If  the  policy  is  void  for  mis- 
representation, the  note  is  said  to  be  void  for  want  of  con- 
sideration. ^  If  the  maker  of  the  note  is  discharged  in  bank- 
ruptcy, the  policy  lapses.  • 

In  an  action  on  an  assessment  on  a  premium  note  the 
plaintiff  is  not  entitled  to  interest  upon  the  amoimt  of  the 
note,  where  the  whole  amount  of  the  note  is  enforced  as  a 
penalty  for  not  paying  an  assessment  of  a  part,  *®  but  interest 
may  be  recovered  on  a  partial  assessment.  ^ 

The  insolvency  of  the  company  is  no  defense  to  an  action 


'  ViaU  T.  Genesee  Mat.  (F.)  Ina.  Co.  19  Barb.  440. 

*  Allen  V.  Vermont  Mat  F.  Ins.  Co.  12  Vt  366;  Finley  y.  Lyoomiog  Ca  Mat  Ins.  Co. 
SOPenn.  811. 

*  Tuckerman  y.  Bigler,  46  Barb.  875 ;  Smith  v.  Saratoga  Co.  Mat  F.  Ins.  Co.  S  HiH, 
500. 

*  Sands  T.  mU,  42  Barb.  661.  *  Wadsworth  y.  Davis,  18  OKio  St  123. 

*  Hyde  y.  Lynde,  4  Comst.  387. 

^  CampbeU  y.  Adams,  88  Barb.  182.    Bat  see  N.  £.  F.  Ins.  Co.  y.  Batler,  84  Me.  451. 

*  Frost  y.  Saratoga  Mat  (F.)  Ins.  Co.  5  Denio,  154. 

*  Reynolds  y.  Mat  F.  Ins.  Co.  10  Am.  Law  Reg.  N.  S.  715. 

"  Bangs  y.  Mcintosh,  28  Barb.  169;  Bangs  y.  Bailey,  87  Barb.  680. 
"  Hyatt  y.  Wait,  87  Barb.  29. 
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on  a  premium  note.  ^  The  policy  and  the  note  are  independ-^ 
ent  contracts,  and  a  neglect  of  one  party  to  perform  does  not 
absolve  the  other.*  In  case  of  insolvency,  a  loss,  adjusted 
and  payable  by  the  company,  cannot  be  set  off  against  a  lia- 
bility for  premiums.  The  latter  are  a  fund  which  must  be 
divided  pro  rata  among  all  creditors.  *  And  after  insolvency 
and  cancellation  of  all  policies  the  right  and  duty  to  assess 
remains.* 

A  vote  that  if  assessments  are  not  paid  insurance  pre- 
viously  made  should  be  suspended,  is  not  valid  in  the  ab- 
sence of  a  by-law  giving  that  power.  ^  Under  a  power  to 
annul  policies  for  non-payment  of  assessments,  directors  may 
declare  the  insured  excluded  from  all  benefit  of  his  insurance 
during  the  continuance  of  his  default,  but  at  the  same  time 
hold  him  for  subsequent  assessments,  for  the  reason  that^ 
under  the  rules,  they  have  a  right  to  collect  the  whole  amount 
of  the  note  if  they  absolutely  annuU  the  policy.  •  Where 
the  by-laws  provide  that  the  note  shall  be  suspended  while 
an  assessment  remains  unpaid,  the  imposition  and  collection 
of  a  subsequent  assessment  does  not  waive  the  exemption  of 
the  company  from  a  liability  produced  by  the  non-payment 
of  the  previous  assessment'^ 

§  429.  Waiver. — It  has  been  said  that,  though  a  forfeiture 
of  the  policy  may  be  waived,  yet,  in  a  mutual  company,  the 
assured  all  occupy  the  position  of  partners,  and  each  is  the 
agent  of  the  other,  and  that  in  reference  to  a  company  of  that 
description  waiver  cannot  be  predicated.  ® 

'  sterling  v.  Mercantile  Mnt,  (F.)  Ins.  Co.  82  Penn.  76;  Alliance  Mut.  (M.)  Ins.  Co.  v.. 
Swift,  10  Ouflh.  438 ;  Hone  v.  Boyd,  1  Sandf.  481. 

*  New  Eng.  Mut.  F.  Ins.  Co.  v.  Butler,  84  Me.  461. 
»  Lawrence  v.  Nelson,  21  N.  Y.  168. 

*  Gomm.  y.  Mass.  M.  F.  Ins.  Co.  8  Ina  Law  Jour.  24,  and  cases  there  cited. 

*  New  Eng.  Mut  F.  Ins.  Co.  v.  Butler,  84  Me.  461. 

■  Coles  y.  Iowa  State  Mut  (F.)  Ins.  Co.  18  Iowa,  426. 

^  Nash  y.  Union  Mut  (F.)  Ins.  Co.  48  Me.  848,  Many  cases  beside  those  cited  are  to 
be  found  in  the  reports  relating  to  assessments,  but  it  is  not  deemed  useAil  to  refer  to- 
them  more  in  detail. 

'  Mitchell  y.  Mutual  Life  Ins.  Co.  of  N.  Y.  Superior  Ct  of  Baltimore.    Not  reported. 
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interest  of,  in  renewal  premiums, 
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.      682 

457  to  510 

.     516 

124  to  137 

.     461 

461 
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AGENT — continued.  * 

Sower  of  compaDj  to  change, 
uties  of,  to  principal,   .... 
power  of  principals  over,    . 
false  statement  by,  to  principal, 
AQREEMENT  must  be  as  to  same  thing, 
AMALGAMATION  of  companies, 
AMOUNT  of  interest,  .... 

to  be  paid  in  cases  of  rein^urance,     . 
ANNUITANT  has  insurable  interest, 

ANSWERS  to  questions  must  be  full,      .  103  to  108 

are  material  representations, 
true  in  form,  false  in  fact, 
may  be  a  concealment, 
of  referee  as  affecting  assured, 
APPLICATION,  agent's  powers  as  to, 

agent  has  authority  to  fill  up  and  explain  terms  of, 
change  of,  by  agent,      .... 
'  company  estopped  by  agent's  acts  in  procuring, 

how  far  applicant  bound  by,    . 
importance  of,  ...  . 

limiting  powers  of  agent, 
must  be  introduced  if  part  of  policy, 
referred  to  in  policy  must  be  introduced  with  it, 
statement  of  interest  in,      . 
signing  by  assured,  effect  of,     . 
to  another  ofiSce,      ..... 
in  writing  not  essential, 
ARBITRATION,  agreement  for,         .... 
ASSESSMENT  upon  note,  ....  768 

when  avoided,- 
evidence  in  action  upon, 
as  a  waiver  of  forfeiture, 
ASSIGN  policy,  who  can,  .... 

ASSIGNEE,  effect  of  fraud  by, 

rights  of,       ..... 
need  have  no  insurable  interest, 
of  bankrupt,  claims  of,  to  policy,   . 
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161,189,190 
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478, 485 

110  to  128 

44 
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91 
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190,191,192 

44 
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769 

455,  769 

.     554,  556 

.      548 

548 

40 

535 


ASSIGNMENT  of  policy,  what  is, 

power  to  make,  . 

what  passes  by, 

all  parties  interested  must  concur  in, 

of  part  interest, 

by  married  women,   . 

in  fraud  of  creditors, 

procured  by  duress,  . 

procured  by  fraud, 

to  cover  wager,         .*  .  . 

notice  of,  .... 

assent  to,       . 

owner's  dividends  and  btfnus,    . 
ASSURED,  who  is,      .  .  .       *    . 

agent  of,         ....  . 

not  estopped  by  statements  in  proofs  of  death, 
ASSURER,  who  is,  ..... 

ATHEISM,  evidence  of,  not  admissible, 
ATTENDANT,  medical,  of  insured, 
ATTENDING  physician,        .... 
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183  to  190 
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BANKRUPT,  clfdm  of  assignee  of,  to  policy, 
BANKRUPTCY  of  insurer,    .... 

amount  of  claim  under, 
of  insured,  effect  of, 
effect  of,  on  policy  of  mutual  company, 
BASIS  of  contract,      ..... 

papers  constitutixig,  as  warranties, 
BEGIN,  right  to,  ..... 

BELIEF  as  affecting  warranty,    .... 
as  distinguished  from  warranty, 
statement  of,  not  a  warranty.    . 
as  distiDguished  from  representation, 
BENEFICIARY  bound  by  act  of  agent  who  procures  policy, 

named  in  policy,  right  of, 
alone  can  assign  or  surrender,   554,  556,  570, 
BEQUEST,  when  passes  policy, 
BLOOD,  spitting,  .  ' . 

BONUS  passes  by  assignment  of  policy, 
BOOKS  of  mutual  companies  as  evidence, 
BREACH  of  contract,  damages  on,    . 
BRIGHTS  disease,  •  .  .  . 

BROTHER,  interest  of,  in  life  of  brother,     . 

sister^s  interest  in  life  of, 
BURTHEN  of  proof, 

where  policy  not  delivered, 
as  to  concealment, 

of  exemption  of  policy  from  execution, 
as  to  misrepresentation, 
as  to  warranty, 
as  to  insanity, 
as  to  suicide, 

in  defense  of  violation  of  law, 
BY-LAWS  of  mutual  companies, 

CALIFORNIA  contracts  as  basis  of  interest, 
CANCELLATION  of  contract,      .... 

of  policies  in  eouity, 
CANVASSING  documents,  admissiV'lity  of, 
CARS,  getting  on  when  in  motion  not  wilful  exposure, 
CAUSE  of  death  must  be  proximate, 
CHANCERY  has  jurisdiction  to  cancel  or  reform  policy, 
CHANGE  of  occupation,  .... 

under  accident  policy, 
CHANGES  before  issue  of  policy  must  be  disclosed, 
after  issue  of  policy  without  effect, 
of  by-laws  of  mutual  company, 
CHAPLAIN  not  necessarily  in  military  service, 
CHARACTERISTICS  of  warranty  and  representation, 
CHARTER,  effect  of,  . 
CHILD,  parent  has  interest  in  life  of,  #  . 

not  in  England, 
has  interest  in  life  of  parent, 
CHILDREN,  who  are  meant  by, 

statutes  for  benefit  of, 
CHOSES  in  action,  policies  are, 
CLASSIFICATION  of  life  insurance,      . 

of  representations, 
of  warranties, 
CLERKS,  powers  of,    . 

power  of,  to  waive  forfeitures, 


PICB 

585 
269, 768 
763 
.   535 
770 
44 
85 
617,  623 
154, 156,  168 
.   62 
84 
63 
297 
.   517 
573,  575,  580,  582 
.   547 
164  to  170 
.   548 
767 
.   701 
174 
83 
33 
617  to  624,  628 
247 
.  622 
628 


617  to  622 
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194,  207,  265,  266 

509,  511,  518 

511 

.      510 

10,  11, 13 

.      761 

196  to  204 

.      203 

197 

478,485 

120 

.      110  to  128 

128 


COMMENCEMENT  of  risk,        .... 

COMMISSIONS,  right  of  agents  to, 

custom  as  to,      . 

measure  of  damages  in  actions  for, 
COMMON  law,  wa^  policy  at, . 
COMPANIES,  amalgamation  of,         .... 

COMPANY,  corporate  powers  of  .... 

may  contract  in  any  way  not  forbiddeif, 

presumed  to  have  complied  with  charter,  . 

estopped  by  agent^s  acts  in  procuring  applications, 

estopped  by  agent's  knowleage, 

when  chargeable  with  agent's  knowledge, 

as  affected  oy  agent's  firaud, 

bound  by  acts  (Mf  officers,  .  .  .197 

bound  by  acts  of  agents  though  in  violation  of  orders,  465 

bound  by  receipt  of  premium,    .....      508 

COMPLETION  OP  CONTRACT,  date  of,  ...  .    205,  265 

CONCEALMENT,  what  is,     .  .  .  98,  99,  100, 102, 108, 108 

effect  of,  .....  .  99 

avoids  policy,  though  believed  to  be  of  immaterial  matter,  100 
avoids  poUcy,  though  unintentional,  .  .  99 

must  be  of  fact  known  to  applicant,       .  .  .99 

when  must  be  of  material  matter      ...  99 

by  incomplete  answers.    .  108  to  108, 161, 189 

by  person  referred  to  or  matter  not  inquired  about,  124  to  187 
with  reference  to  date  of  issue  of  policy,  .        187  to  141 

when  waived,  .  .  .  *        .  .  110 

how  excused,  .    101, 102, 108,  110  190,  192 

excused  by  leaving  questions  unanswered,         .  .      110 


excused  bV  insanity, 

if  insurer  knows  facts, 
is  question  for  jury,    . 
bunlen  of  proof  as  to, 
of  birth  of  illegritimate  child, 
as  to  habits, 

former  insanity, 
occupation,   . 
of  opium  eating, 
as  to  residence, 

relation  to  assured, 
of  syphilis, 
CONDITION,  agent's  power  to  waive, 

how  construed, 

as  to  limitations,  construction  of, 
as  to  limitations  easily  waived, 
as  to  limitation  suspended  by  war, 
as  to  place  of  action,    . 
as  to  residence  and  travel,  waiver  of, 
CONDITIONAL  delivery,       .... 
CONFEDERATE  notes,  payment  in,        . 

power  of  agent  to  take  payment  in 
CONSENT,.agent's  authority  to  give,      . 
CONSOLIDATION  of  companies, 
CONSTRUCTION  of  policies,      . 

of  accident  policy, 
of  questions, 
of  representations, 
of  warranties, 

of  condition  as  to  limitation, 
CONSUMMATION  of  contract, 
CONSUMPTION,        .... 
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.      608 
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.      761 

655 

.      722 
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194  to  267 
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CONTENTS  of  the  policy, 

of  proois  of  death, 
CONTINGENT  claim  gives  insurable  interest,    . 
CONTINUING  performance,  what  contracts  are  of, 
CONTRACT  of  life  insurance,  what  is, 

essentials  of,        . 

when  complete, 

is  completed  by  acceptance  of  proposal, 

presumed  completed  if  policy  delivered, 

by  parol  binding,  .... 

by  parol  enforced  in  equity, 

by  parol  binding,  though  policy  subsequently  issued, 

not  expressly  forbidden,  is  valid,   .  .  . 

by  correspondence,        .... 

where  no  policy  issued,       .... 

renewal  of,  ....  . 

cancellation  and  rescission  of,         . 

damages  on  breach  of,  . 

place  of        . 

place  of,  affected  by  agent^s  powers,     . 

law  applicable  to,    . 

reformed  in  equity, 

forbidden  by  law,    . 

in  foreign  States, 

of  continuing  performance,  what  is, 

not  dissolved  by  war,   . 

parol  evidence  not  admissible  to  vary, 

Srospectus  as  part  of,    . 
KY  negligence  under  accident  policy, 
CONVEYANCE,  what  is,        .... 

public,  who  is  traveler  bv, 
COPARTNER,  interest  of  partner  in  life  of,  . 
CORPORATE  power  of  company, 

insurance  bevond, 
CORRESPONDENCE,  contracts  by, 

agents  with  power  to  bind  during, 
COUGH  meaning  of,  ....  . 

COUNTERSIGNING  when  necessary  to  contract, 

waiver  of,   . 
of  agent's  own  contract, 

as  affecting  place  of  contract, 

COUNTERSIGN,  sub-agent  no  power  to,      . 
COURT  to  construe  written  representations, 
will  not  contrpl  reserved  discretion, 
ousting  jurisdiction  of,    .... 
in  which  action  may  be  brought, 
COVENANT  to  pay  premiums,     .... 
to  pay  premiums,  damages  for  violation  of, 
not  to  violate  conditions  of  policy, 
CREDITOR  has  interest  in  debtor's  life, 

interest  of,  in  debtor's  life  in  England, 
of  partnership  has  interest  in  life  of  each  member 
rights  of,  ... 

CUSTOM,  when  evidence  of,  admissible, 
to  waive  payment,  effect  of, 
as  to  commissions, 
CUT,  erysipilas  produced  by,  as  an  accident. 
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DAMA.GES  on  breach  of  contract, 
under  accident  policy, 
for  Tiolation  of  covenant  to  pay  premiams, 
measure  of,  in  action  against  a^ent, 
measure  of,  in  action  for  commissions, 
PATE  of  commencement  of  risk, 

representation,   ..... 

01  death,  presumption  as  to, 

""V^  of  termination  of  policy, 
DAT8  of  grace, 

DEATH,  agent  cannot  insure  after, 
presumption  as  to,   . 
letters  of  administration,  as  evidence  of, 
must  occur  while  policy  in  force,    . 
during  days  of  grace,    .... 
concealment  of^        . 
waiver  of  forfeiture  after,  not  binding, 
no  defense  to  claim  for  weekly  allowance,  . 
need  not  arise  from  thin^  misrepresented, 
by  drowning,  within  accident  policy, 
by  hands  of  justice, 

in  duel,  ..... 

by  his  own  hands, 

by  intemperance,      .... 
in  violation  of  law, 
within  forbidden  limits, 
proofe  of,  .... 

contents  of  proo&  of,  .  .  . 

mode  of  presenting  proofs  of,    . 
time  for  presenting  proofs  of, 
proo&  of,  need  not  show  interest, 
proofs  of,  as  evidence, 
what  is  waiver  of  proofs  of,       . 
DEBT  gives  insurable  interest,  .  ! 

must  be  lawful,      ..... 
of  minor,  interest  in,  .  .  . 

barred  by  statute  of  limitations  gives  interest,    , 
need  not  exist  at  time  of  death, 
DEBTOR,  creditor's  interest  in  life  of,  in  England, 
creditor  has  interest  in  life  of, 
who  entitled  to  insurance  on  life  of,  . 
DECLARATIONS  as  evidence, 

of  insured,  admissibility  of,  . 
DEFINITION  of  accident,     .... 

of  life  insurance,  .... 
of  representation, 

of  warranty,  .... 

of  concealment, 
DELEGATION)  of  authority,  agent's  power  to  make, 
DELIRIUM  TREMENS  as  proof  of  intemperance,  . 
DELIVERY  of  policy  not  essential, 

pnma  fade  proof  of  completed  contract, 

not  conclusive  proof  of  bindins  contract, 
by  agent  in  violation  of  orders  binds  company 
without  payment  of  premium, 

DEMAND  of  premium  note  not  necessary, 

DEPOSIT  of  policy  as  giving  lien,    . 

DESCENT  of  policy,       ..... 

DILIOENCE,  what  is,  under  accident  policy, 
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DIRECTORS,  liabiHty  of, 
DISABILITY  from  accident,  what  is, 
DISABLED  from  usual  employment,  Tvhat  is, 
DISCRETION  not  controlled  by  court,   . 
DISEASE,  what  is,      .... 

subject  to,        .... 

tendihg  to  shorten  life,     . 

is  question  for  jury, 

local,     .  .  •  •  . 

produced  by  accident, 

of  head  and  brain, 

heart,     .... 
urinary  organs,  syphilis  is, 

warranty  and  representation  as  to, 
DIYIDEKDS  pass  by  asd^ment  of  policy, 
DIVORCE  does  not  termmate  policy, 
DONA  TIO  mcrtU  eatua,  policy  is  subject  of, 
DRINKING,     ..... 
DROWNING  an  injunf  within  accident  policy,  . 
DRUNKEN  man,  suicide  by, 
DUELLING,          ..... 
DYSPEPSU 

EARNINGS,  claim  for,  gives  interest, 
EFFECT  of  war,        .... 
EMPLOYER'S  interest  sufficient, 
EMPLOYMENT,  illegal,  as  affecting  policy, 

usual,  what  is  disability  from, 
ENDOWMENT  insurance,      . 
ENGAGEMENT  of  marriage  gives  interest, 
ENGINEER,  accident  to, 
ENGLAND,  pecuniary  interest  required  in, 

interest  implied  from  relationship  in, 
parent  has  no  interest  in  child  in,  . 
rule  as  to  suicide  in, 
ENGLISH  policies,  form  of,  as  to  suicide, 

gambling  act, 

ENTERING  military  service,        .  .     •       . 

EQUITY  cancels  policies, 

enforces  verbal  contracts, 
reforms  written  contracts,  . 
ERYSIPELAS  produced  by  cut  as  an  accident,  . 
ESSENTIALS  of  life  insurance, 

assignment, 

ESTOPPEL, 

by  agent's  acts, 

of  company  by  agent's  knowledge, 

none  by  proofs  of  death, 

by  receipt  of  policy, 

recitals  in  policy, 

EVIDENCE  in  life  insurance, 

declarations  of  insured  as,  . 
books  of  mutual  company  as,   . 
parol,  not  admissible  to  vary  contract, 
prospectus  as,     . 
of  custom,  when  admissible, 

experts, 
report  of  physician  as, 
of  atheism  in  suicide,    . 

death,  letters  of  administration  as, 
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EYIDENCE— <»7i^muAf. 

of  insanity,        .  .  .  .  . 

in  action  to  recoyer  money  paid, 

action  for  assesBment, 
to  prove  reinsurance, 
EXECUTOR,  interest  of,        .... 

when  personally  liable  if  drops  policy,    . 
EXEMPTION,  burden  of  proof  as  to, 
EXPERT,  evidence  of,      ..... 

how  impeached,     .... 
EXPOSURE,  wilfai,  under  accident  policy, 
EXPRESS  company,  payment  to,       . 

warranty,  what  is,       . 

EXTENT  of  interest,  ..... 

FACT,  what  are  questions  of,       . 
FABilLT  physician,  who  is,    . 
FATHER,  interest  of,  in  life  of  child,      . 

son  in  life  of,  in  England, 

FOREIGN  companies,  statutes  as  to, 
FORFEITURE,  waiver  of,  .... 

by  agents, 
clerk, 
waived  by  assessment  in  mutual  company, 
receipt  of  premium, 
renewal  of  policy, 
waiver  of,  after  death  not  binding, 
for  non-payment  of  note,     . 

premium,    . 
FRAUD  by  assignee,  effect  of,  .  .  . 

policy  procured  by,  cancelled,  . 
of  agent,       ..... 
officers  and  agents  liable  for, 
by  fi'iend  referred  to  by  insured, 
burthen  of  proof  as  to,    . 
FRAUDS,  statute  of;  does  not  affect  insurance  contracts, 
FREEZING,  an  accident,  .... 

FRIEND,  concealment  by,      . 

referred  to  as  agent  of  assured, 

GAMBLING  act  of  England, 

not  applicable  in  America, 
not  evaded  by  colorable  insurance, 
GENERAL  agents,  ..... 

GIFT  of  policy,  what  is,  . 

GOOD  health,  what  is,     . 

GOUT,  ...... 

GRACE,  days  of,    . 

GUARANTY  fund,  mutual  company  may  create, 

GUARDIAN,  right  of,  to  bring  action  on  policy, 

HABITS  of  insured,    ..... 

prejudicial  to  health,      .... 

mclude  rupture,        .... 
HABITUAL  use  of  liquors,  .... 

HANDS  of  justice,  death  by,  ... 

death  by  his  own,  .... 

HAZARDOUS  occupation,     .... 
HEAD,  disease  of,  ..... 

HEADACHE  not  necessarily  disease  of  head. 
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.      123 
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124  to  137 
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26 
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546,  647 
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.      179 
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HEALTH,  what  is  good,  .... 
habits  prejudicial  to, 
representation  need  not  be  as  to, 
warranty  and  representation  as  to, 

HEART,  disease  of,  .... 

HERNIA,  as  an  accident, 

strangulated,    .... 

HUSBAND,  interest  of,  in  life  of  wife, 
interest  of  wife  in  life  of, 

HYDROTHORAX, 

IGI^ORANCE  no  excuse  in  case  of  warranty, 
HjLEGAL  marriage  gives  interest, 
ILLEGALITY  of  employment  as  affecting  policy, 
ILLNESS,  serious,        .... 
IMPLIED  warranty,  what  is,         . 
IMPRISONMENT  as  material  fact,    . 
INDISPUTABLE  policies, 
INFANT,  interest  in  debt  o^ 
INJURY  by  accident,  what  is,      . 

must  be  connected  with  accident,    . 
from  jumping  or  running  not  an  accident, 
from  outward  and  visible  means,  what  is, 
'      fVom  personal  violence,  .  7 

in  traveling,  .... 
from  highwaymen, 
from  strain,    .... 
INQUIRY  as  to  a  fact  makes  it  material, 
INSANITY,  as  affecting  health, 

suicide  in  consequence  of,    . 
as  excuse  for  concealment^ 
excuses  presentation  of  proof, 
tends  to  shorten  life, 
produced  by  accident, 
evidence  of,  .  .  . 

burthen  of  proof  as  to, 
not  proved  by  suicide,    . 
INSOLVENCY  of  mutual  company, 
INSOLVENT  company,  reinsurance  of  risks  of, 
INSURABLE  interest.    Bee  Interest. 
INSURANCE,  life,  history  of,      . 

earliest  American  case  on, 
definition  of,  . 

kinds  of,  .  .  . 

endowment, 

other,    .... 
may  be  by  parol,  . 
OQ  one^s  own  life  does  not  protect  wager 
against  accidents,  ... 
INSURANCE  company,  action  by,  against  wrong-doer, 

companies,  kinds  of, 
INSURED,  who  is,      . 

declarations  of^ 

action  on  policy  during  life  of, 

age  of,  ... 

habits  of«  . 

health  of,        . 

occupation  of, 

residence  of,    . 

family  physician  of. 
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.     174 
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INBURED^etmtinued. 

medical  attendant  of, 
when  bound  by  his  application, 
INSURER,  who  is,  .... 

who  may  be,  .... 

bankrnptcy  of,  ... 

action  by,  against  wrong-doer,     . 
opinion  of,  as  evidence, 

ENTEMPERAJ^CE, 

as  a  defense  under  accident  policy, 
is  a  material  fact, 
proof  of,         . 
DETENT  is  to  govern,  .... 

INTEREST,  when  payable, 

insurable,  is  necessary  to  sustain  policy, 

in  life  at  common  law, 

pecuniary  required  in  England, 

pecuniary  not  essential  in  America, 

American  law  as  to,        . 

pecuniary,  nature  of, 

contingent  is  sufficient, 

given  by  any  vested  right  sufficient, 

expectation  of  advantage  gives, 

in  promised  legacy  sufficient, 

in  one's  own  life, 

in  one's  own  life  unlimited, 

in  one's  own  life  cazmot  be  made  a  cover  for 

amount  of,    . 
not  necessary  for  assignee, 
need  not  continue  after  issue  of  policy, 
at  time  of  death  not  necessary, 
where  premium  paid  by  third  person, 
statement  of,  in  application, 
need  not  be  shown  by  proofs  of  death, 
implied  from  relationship, 
based  upon  relationship, 
of  father  in  child's  life, 
of  child  in  life  of  parent, 
of  brother  in  life  of  brother, 
of  sister  in  life  of  brother,    . 
of  nephews  in  life  of  uncle, 
of  husband  in  life  of  wife,    . 
of  wife  in  husband's  life, 
given  by  marriage,  though  illegal, 
given  by  matrimonial  engagf^ment, 
of  master  in  life  of  slave  or  servant, 
of  employer  in  employee, 
under  gold-diggers'  contracts, 
of  partner  in  life  of  copartner,   . 
of  annuitant  sufficient, 
of  executor, 

of  tenant  for  life  sufficient, 
of  trustee, 

of  creditor  in  debtor's  life,   . 
of  creditor  of  firm  in  life  of  each  member, 
in  debt  of  infants,    . 
in  debt  barred  by  statute  of  limitations, 
not  given  by  an  unlawful  debt. 
INTOXICATING  liquors,  death  from, 

use  of. 


wager  policy, 
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JUMPING,  injury  from,  not  an  accident, 
JURY,  what  questions  are  for, 

pass  upon  concealment, 

pass  upon  materiality, 

to  say  whether  disease  tends  to  shorten  life, 

decide  who  is  usual  medical  attendant, 

wilful  exposure  is  question  for,  . 
JUSTICE,  death  by  hands  of, 

KNOWLEDGE  of  a^ent  as  affecting  principal, 

not  important  in  warranty, 

LAW  applicable  to  contract, 
what  are  questions  of,    . 
death  in  violation  of^  .  .  . 

LEX  forty  .  .  •  .  . 

hci  eonir€ictm,  .... 

LETTERS  of  administration  as  evidence  of  death, 
LIEN  ffiven  by  deposit  of  policy, 
LIFE,  disease  tending  to  shorten, 
insurance,  definition  of,       . 
history  of,      . 
earliest  American  case,  . 
essentials  of, 

kinds  of,  .  .     "      . 

evidence  in,  . 

law  as  to  representations  in,  same  as  in 
LIMITATION  of.  actions, 

condition  as  to«  suspended  by  war, 
effect  of,  where  action  discontinued, 
construction  of  condition  as  to, 
waiver  of,  . 
LIMITATIONS  of  residence  and  travel, 


interest  in  debt  barred  by  statute  of, 
LIMITS,  settled,     .  .  .  . 

LIQUORS,  habitual  use  of,     . 
LOCAL  disease,     ..... 

disease  of  eyes  is,     . 

tubercles  are, 
LUNGS,  tubercles  on,  are  a  local  disease, 

MANAGER^S  interest  in  actor  employed  by  him, 
MARRIAGE,  engagement  of,  gives  interest,  . 

though  illegal,  g^iyes  interest, 
MARRIED  women,  assignments  by, 

statutes  for  protection  of^    . 
MASSACHUSETTS,  statute  of,  as  to  married  women, 

non-forfeiture  law  of, 
law  of,  as  to  suicide,     . 
MASTER'S  interest  in  life  of  servant,      . 
MATERIAL  fact,  what  is,      . 

answers  to  questions  are,    . 
when  concealment  must  be, 
statements  referred  to  are,  . 
whether  pregnancy  is,   . 
representation,  what  is, 
MATERIALITY  essential  in  representation, 

not  important  in  warranty, 
is  for  jury,  . 
MEANING  of  terms  employed,    . 
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MEDICAL  attendant  of  insured,  .      188  to  187 

name  of  to  be  given  though  a  quack,      .  .  185 

latest  to  be  stated,     .  .  128, 188  to  187 

presumption  as  to,  .  .  .  188 

who  is,  is  for  jury,       .....      190 
examiner,  misrepresentation  to,         .  .73, 78 

MEETma  of  minds, 1»4, 204, 210,  215  to  228 

MEMBERS  of  mutual  companies  bound  by  rules,  .  766 

MILITARY  and  naval  service,  .  .  .868 

service,  what  is  entering,     .....  699 

chaplain  not  necessarily  in,       .  .  .  .     701 

MINOR,  Interest  in  debt  of,  ......       18,  89 

MISREPRESENTATION,  what  is, 47 

effect  of,  .....  48 

by  person  referred  to,       .  .  ,      124  to  187 

to  medical  examiner,  .  ,  '         .        72, 78 

burden  of  proof  as  to,    .  .  .      622 

need  not  be  intentional,        ...  57 

through  fraud  forfeits,  though  not  material,  .  67 
where  agent  knows  truth,  .  110  to  124,  479  to  485 
waived  by  renewal,  ....     453 

627 

.     748 

766  to  771 

.      766 

767 

.      767 

767 

.      767 

767 

.      768  to  771 


MONEY  paid,  evidence  in  actions  to  recover, 
MORTGAGEE,  nght  of,  to  pay  premiums,    . 
MUTUAL  companies,        .... 

insured  are  members  in, 

bound  by  by-laws  of, 

admissions  by  members  of, 

agent  of,     . 

books  of,  as  evidence, . 

notes  in,    . 
r  assessment  in. 


waives  forfeiture,  .  i  455 

change  of  by-laws  in,  does  not  affect  existing  contracts,  767 
may  create  guaranty  fund,  .  .  768 

not  dissolved  by  war,  ....      678 

waiver  in,  .  .  .  .  .  .  771 

NAVAL  service,  entering,  .  .    '        .  .  .  868 

NEGLIGENCE,  contributory,  as  a  defense  under  accident  policy,        .  713 

NEPHEW'S  interest  in  life  of  uncle,  .  .  .  .  84, 560 

NEUTRAL,  contract  of  insurance  of,  not  revoked  by  war,        .  .  698 

NEW  YORK,  statute  of,  as  to  married  women,        .  .  .  .84 

disclosures  by  physicians,  .  \  648 

law  of,  as  to  suicide,   .....  885,  405 

NON-FOKFEITABLE  policies,    .  .  .  .  .  .  488 

NON-FORFEITURE  law  of  Massachusetts,  .  .  .824 

NON-PAYMENT  of  premiums,  ....        272,  284,  292 

burden  of  proof  of,  ...     628 

KOTE,  premium  payable  in,       .  .  .  .  284,  286,  290,  292 

for  premium,  when  non-payment  of,  forfeits  policy,        .  284  to  297 

payment  of,  need  not  be  demanded,  .  .  .  286,  290 

for  premium,  unpaid,  need  not  be  i^etumed,       .  .  290 

may  be  shown  by  parol  to  be  a  premium  note,  .     687 

premium,  ........  767 

action  on,        .......  .     754 

assessments  upon,  ......  768  to  771 

Confederate,  payment  in,       .  .  .  .      694 

for  insurance  ultra  vires  not  collectable, .  .  .  .  761 

effect  of  surrender  of,  ......     770 

given  for  minor's  debt  creates  insurable  interest,.  .  .  18 

50 
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NOTICE  of  aaaiffninent, 

of  death,       .... 

in  acddent  insurance, 

agent's  authority  to  receive, 

required  by  policy, 

to  whom  given, 

how  given,         .... 
NOVATION  of  contract, 

OCCUPATION  of  insured, 

change  of,     . 

change  of,  under  accident  policy, 

hazardous,     . 
OFFICERS,  opinions  of,  when  admissible, 

powers  of, 
OPINIONS  of  officersj  when  admissible, 

of  physicians,  when  admissible, 
OPIUM  eating,      .  .  .  .  , 

OTHER  insurance,      .... 
OUSTING  jurisdiction  of  courts, 
OUTWARD  means,  what  is  injary  from, 

PAID  up  policy,  right  to, 

PAPERS  referred  to  in  policy, 

PARALYSIS,        ..... 

PARENT,  interest  of,  in  child's  life, 

PAROL  insurance  ^ood,  .... 

contract  bmding,  though  policy  subsequently  issued, 
contracts  of  insurance,  instances  of, 
evidence  to  prove  date,         .... 
to  vary  contract, 

to  show  assignment  was  collateral, 
to  show  note  was  premium  note, 
to  show  contract  was  reinsurance, 
PARTNER'S  interest  in  life  of  copartner, 
PARTNERSHIP,  creditor  of,  has  interest  in  life  of  each  member 
PARTY  entitled  under  policy,      .... 
PAYMENT  of  premiums,       .... 

delivery  without,      .... 
or  waiver  essential  to  contract, 
in  notes,        ..... 
of  note  need  not  be  demanded, 
to  express  company, 
to  agent,  .... 

in  Confederate  notes, 

in  Confederate  notes,  power  of  agent  to  take, 
waiver  of,      . 

what  is  waiver  of,  .  .  . 

agent  may  waive,      .... 
sub^gent  cannot  waive, 
effect  of  custom  to  waive,     . 
acknowledgment  of,  in  policy  may  be  contradicted 
PECUNIARY  interest,  what  is  sufficient, 

required  in  England, 
not  essential  in  America, 
position  of  insured  is  material, 
PERMIT  to  be  strictly  complied  with,    .  .        *  . 

waiver  of  conditions  by, 
PERSONAL  examination,  effect  of,  . 

PERSON  referred  to,  misrepresentation  or  concealment  by, 
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PHARYNGITIS,  .... 

PHYSICIAN,  concealment  by, 

warranty  as  to,       . 

referred  to,  as  agent  of  assured, 

who  is  Attending,   . 

of  company,  report  of,  as  evidence, 

family,  who  is,        .  . 

statute  as  to  testimony  of, 

when  opinions  of,  are  admissible, 
PLACE  of  action,  condition  as  to,      .  .   * 

ofcontraot,  .... 

affected  by  agent^s  powers, 
POLICY,  what  U,  .... 

not  necessary  to  contract,   . 
what  it  embraces, 
reference  to  papers  in, 
prorisions  of,      . 

acknowledgment  of  payment  of  premiums  in 
need  not  contain  warranty, 
construction  of,        . 
meaning  of  *'  representatives  ^^  in, 
recitals  m  as  binding  assured, 
need  not  be  delivered,  . 
speaks  from  its  issue  as  to  concealment, 
change  after  issue  of,  unimportant, 
issue  of,  may  be  waiver, 
wagtf,  at  common  law, 
inadmissible  without  applicatiou, 
to  secure  debt  valid  after  debt  paid,    . 
non-forfeitable, 

paid  up,  .... 

indisputable, 

right  to  maintain  action  on, 
action  on,  during  life  of  insured,    . 
party  entitled  to  claim  under, 
possession  of,  as  proof  of  title  to, 
to  whom  descendia, 
is  assignable, 
what  is  assignment  of, 
assignment  of,  carries  dividends,    . 
is  subject  of  donatio  mortU  causa^ 
bequest  of,    . 

trover  for,  .... 

covenant  not  to  violate  conditious  of, 
when  forfeited  for  non-payment  of  premium  note, 
how  affected  by  illegal  employment, 
wrongfully  surrendered, 
termination  of,         . 
cancelled  in  equity, 
recovery  of  money  paid  on, 
interest  recoverable  upon, 
POSSESSION,  as  proof  of  title  to  policy, 
POWERS  of  company,      .... 
of  officers,    .... 
of  president,     .... 
of  secretary, 

of  clerk,  .... 

of  agent,      .... 
apparent, 
as  to  application. 
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of  agent  to  bind  by  original  contract, 

entrusted  with  blank  signed  policies, 

with  renewal  receipts, 
to  waive  conditions, 
to  receiye  notice, 
to  ffiye  consent, 
to  delegate  authority, 
as  affected  by  statutes,  •  . 
effect  of  war  upon  powers  of, 
as  affecting  place  of  contract,     . 
PREGNANCY,  as  material  fact, 
PREMIUM,  payment  of,  .... 

must  be  paid  or  waived, 
when  due,  .... 

due  Sunday,  payable  Monday, 
war  excuses  payment  of, 

acknowled^ent  of  receipt  of,  may  be  contradicted 
what  is  waiver  of  payment  of, 
waiver  by  receipt  of;       . 
waiver  of  payment  of, 
receipt  of,  waives  forfeiture, 
agent  may  waive  payment  o^ 
payment  of,  to  agent, 
waiver  by  receipt  of,  from  agent, 
sub-agent  cannot  waive  payment  of, 
covenants  to  pay, 

damages  for  violation  of  covenant  to  pay, 
a  refusal  to  receive,  a  breach  of  the  contract, 
when  recovered  back,     . 
payable  in  notes, 

notes,       ..... 
actions  on, 

payment  of^  need  not  be  demanded, 
unpaid,  need  not  be  returned, 
parol  evidence  admitted  to  prove, 
PRESIDENTS  power  to  waive, 
PRESENTING  proofs  of  death,  time  for, 
PRESUMPTIOlM  as  to  death, 

in  favor  of  accident, 
as  to  medical  attendant, 
that  formalities  complied  with, 
as  to  suicide,     . 
as  to  survivorship, 
PRINCIPAL,  power  of,  over  agents, 

controversies  of,  with  agents, 
PROFLIGACY  of  single  woman  as  defense, 
PROMISSORY  representations, 

warranties,  ... 

PROOF,  burden  of,      .  .  617, 624, 

as  to  misrepresentation, 
as  to  warranty,  .... 

as  to  concealment, 
as  to  exemption, 

as  to  insanity,     .... 
as  to  intemperance,  .... 
as  to  suicide,       .... 
as  to  defense  of  violation  of  law,    . 
PROOFS  OF  DEATH,     .... 

mode  of  presenting, 
contents  of. 


464 
464 

488 
487,  4W 
490 
.      493 
504 
469,  471 
660 
.      612 
174 
272  to  820 
229  to  256 
278,  277,  278,  281 
.     278,317 
659,  668,  672 
637 
281 
844 
299*  to  816 
809,  811,  452, 453 
487 
Addenda 
503 
.      487 
748 
749 
701 
750 
284  to  297 
767 
754 
286,  288,  290 
290 
.      687 
458 
.      485 
826,  828 
624 
188 
197,  198 
624 
.      828 
609 
509  to  516 
182 
64 
61 
628,  Addenda 
622 
617  to  622 
622 
.      628 
624 
623,  Addenda 
624 
.      622 
484  to  444 
485, 438 
488, 441 
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PROOFS  OP  DEATH— <»ntmt/«2. 

need  not  show  interest, 

not  an  estoppel, 

in  accident  insurance,    . 

what  is  waiver  of,    . 

only  act  of  God  excuses  presentation  of, 
PROPOSAL  accepted  completes  contract, 


PROSPECTUS,  admissibiUty  of, 


PAOI 

440 
.     448 

708 
447, 449, 451 

484 
215, 244,  246 


649, 651, 658,  Addenda 


QUACK  to  be  referred  to  if  is  actual  medical  attendant,  .185 

QXJ1BSTI0N8  of  fact,  what  are, 654 

of  law,  what  are,  ......     654 

make  answers  material,       .....  70 

must  be  fully  answered,  .  108  to  108,  161,  189,  190,  192 

as  waiving  other  information,        ....  102 

construction  of,  .  .  .  .171 

RACING,  illegal,  a  defense  under  accident  policy,  .  720 

RAILWAY  accident,  what  is,  .....  782,  783,  784 

RECEIPT  of  premium,  acknowledgment  of,  may  be  contradicted,  687 

waiver  by,  .  .  .   809,  811,  844,  452,  458 

from  a^ent,  waiver  by,         .  .  508 

to  which  insurer  entitled,        .      *     .  .  586 

.      687 
751 
.      750 
124  to  187 
124  to  187 
85  to    96 
96 
267 
701 
190  to  198 
686 
.      266 
760 
.      761 
191, 192 
27,  82, 42 
755 
.      756 
498 
.      811 
458 
.      488 
509  to  518 
46 
44 
68 
64 
58 
Addenda 
57 
57 
68 
67 
70 
68 
68 
57 
72,  78 
97 
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RECITALS  in  policy  as  estoppels, 
RECOVERY  01  money  paid  on  policy, 

of  premiums  paid, 
REFEREE,  concealment  by, 

misrepresentation  by, 
REFERENCE  to  papers  in  policy, 

what  sufficient  to  constitute  papers  part  of  the  contract,  85  to 
REFORM  of  contracts  in  equity,        ..... 
REFUSAL  to  receive  premium  a  breach  of  contract, 

to  insure  by  another  company,    . 
REINSURANCE,  evidence  to  prove, 

commencement  of  risk  on, 
amount  to  be  paid  in  case  of, 
in  case  of  insolvency, 
REJECTION  by  another  office,    .... 
RELATIONSHIP,  interest  implied  from, 
REMOVAL  of  actions  to  U.  S.  Courts,    . 

waiver  of  right  to,  .  . 

RENEW,  agents'  power  to,  .  . 

RENEWAL  of  contract,  .... 

of  policy  waives  forfeiture,  . 
receipts,  powers  of  agents  entrusted  with, 
agents'  interest  in,  ... 

REPRESENTATION,  definition  of,    . 

origin  of  doctrine  of, 

classification  of, 

promissory, 

characteristics  of, 

construction  of, 

must  be  as  to  material  matters, 

if  fraudulent,  need  not  be  material, 

need  not  be  material  to  risk, 

material,  what  is, 

in  answer  to  question  is  material, 

need  not  be  as  to  health, 

expression  of  belief  is  not, 

must  be  substantially  correct, 

to  whom  made, 

if  written  to  be  construed  by  court, 


67 
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REPRESENTATION— crwittnt^. 

law  as  to  in  fire  and  life  insurance  the  same,      75  to    80 


specific  sulnects  of, 
as  to  specific  diseases,    . 
age,       . 
habits, 

medical  attendant, 
occupation, 
r^idence, 

(pecuniary  position, 
other  insurance, 
burden  of  proof  as  to 
REPRESENTATIVES,  meanmg  of, 
RESCISSION  of  contracts, 
RESIDENCE,  warranty  of,     . 

limitations  of,       . 
RETURN  of  unpaid  note  not  necessary, 
REVOCATION  of  agents'  powers, 
RHEUMATISM,  .... 

RIGHT  to  bejfin,    ..... 

to  paid-up  policy, 
RISE,  commencement  of,  . 

may  commence  before  date  of  policy, 
continues  lill  midnight, 
death  must  occur  during  continuance  of, 
RULES  of  mutual  companies  binding  on  insured, 

of  construction, 
RUNNING,  injury  from,  n<Jt  an  accident, 

RUPTURE, 

embraced  in  habits, 

from  jumping  not  an  accident, 


SANE  or  insane,  suicide, 
SECRETARY'S  power  to  waive, 
SELF-DESTRUCTION  by  sane  man, 
SERIOUS  ilhiess,  .... 

whether  means  one  so  in  fact  or  so 
SERVANT,  master's  interest  in  life  of,      . 
SERVICE,  military  or  naval, 
SETTLED  limits,  meaning  of,       . 
SHORTEN  life,  disease  tending  to, 

jury  to  say  whether  disease  is  such, 
SILENCE  as  a  waiver,       .... 
SISTER  has  interest  in  brother's  life, 
SLAVE,  master's  interest  in  life  of, 
SOBER  and  temperate,  meaning  ot* 
SON'S  interest  in  father's  life  in  England, 
SPECIAL  agents,         .... 
iSPECIFIC  questions  make  answers  material, 
SPITTING  blood,         .... 
STATUTE  of  limitations,  interest  in  debt  barred  by, 

of  frauds,  contract  of  insurance  not  within, 
STATUTES  as  to  warranty, 

for  the  protection  of  married  women, 

for  benefit  of  wives  and  children,  . 

as  to  testimony  of  physician,    . 

effect  of,  on  agents'  power, 

as  to  foreign  companies, 
STRAIN  is  accident,  .... 

SUB-AGENT,  powers  of,         ...  . 

cannot  waive  payment  of  premium, 
power  of  agent  as  to. 


144  to  193 
144  to  173,  Addenda 

.     177 

179 

.     183 

174 

.      101 

67 

.      ISO 

622 

.      519 

268, 269 

.      179 

831  to  346 

.      290 

508 

.      170 

617, 623 

997 

194,  207,  265,  266 

.      266 

324 

.      320 

766 

.      655 

707 

.      173 

160 

.      707 

414 

458,  490 

420,  422,  423 

160,  156 

believed  by  applicant,     156 


145, 


150 


33 
.      363 

161,  168, 166 

.154 

447 

82,   88 

38 

179  to  181 

.      15,  16 

.     461 

70 

164  to  170 

89 

.     196 

45 

38 

527,  528,  629 

648 

.    469,471 

471,  616 

.    708,706 

.     487 

487 

504,  606 
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SUBJECT  to  disease,         .... 
SUBSTITUTED  policy,  rights  under, 
SUICIDE,  ..... 

English  rule  as  to, 

law  of  national  courts  as  to,     . 

law  of  Massachasetts  as  to, 

law  of  New  York  as  to, 

meaning  of,  ... 

avoids  policy  as  violation  of  law,    , 

by  sane  man, 

sane  or  insane, 

by  drunken  man, 

form  of  English  policies  ns  to, 

burden  of  proof  m, 

presumptions  as  to,        . 

not  evidence  of  insanity, 
SUIT,  conditions  as  to  place  of,    . 

time  of  bringing, 
SUNDAY,  premium  due  on,  when  payable, 
SUNSTROKE  not  an  accident, 
SURRENDER  only  by  beneficiary, 

must  actually  be  made, 
wrongfuUy  made, 

of  note,  effect  of, 

SURVIVORSHIP,  presumption  as  to,      . 
SUSPENSION  of  risk  during  non-payment  of  note, 

SYPHILIS, 

is  disease  of  urinary  organs, 

TENANT  for  life  has  insurable  interest, 
TERMINATION  of  policy, 

TESTIMONY  of  experts,      .... 
TIME  to  bring  actions,    .  .  .  .  , 

of  death,  ..... 

of  giving  notice  of  death, 
TRACE,  walking  on,  is  wilful  exposure, 
TRANSFER  of  business, 

TRAVEL,  limitations  of,         .... 
TRAVELING,  injuries  in,              ... 
TRAVELER  by  public  conveyance,  who  is, 
TROVER  for  policy,          .... 
TRUSTEE,  interest  of,             .... 
TUBERCLES  in  lungs  a  local  disease,      . 
TUMOR, 

UNCLE,  interest  of  nephew  in  life  of, 
UNITED  STATES  Courts,  law  of,  as  to  suicide, 

removal  of  actions  to, 
URINARY  organs,  syphilis  is  disease  of, 
USAGE,  evidence  of,  ...  . 

USUAL  employment,  what  is  being  disabled  from,  . 
medical  attendant, 

VERBAL  contracts  enforced  in  equity, 
VESTED  interest  gives  insurable  interest, 
VIOLATION  of  law,  meaning  of^      . 

death  in,    .    . 

evidence  of  death  in,  . 

burden  of  proof  in  defense  of, 

a  defense  under  accident  policy, 


PiOB 

109 

557,  558 

872  to  424 

876,  884 

409 

391 

385  to  389,  405 

873,  374 

423 

420,  422,  423 

414 

.   424 

419 

.   624 

624 

.   624 

608 

599,  601,  602 

.  273,  317 

711 

554,  556,  570  to  582 

586,  Addenda 

667,  558 

.   770 

328 

.   292 

178 

159 

20 

328 

641  to  646 

599,  601 

.  320,  321,  326 

.   435, 487 

719 

761 

881  to  346 

732,  783,  734 

732,  733,  734  736 

523 

19 

158 

174 


38 
409 
755 
159 
G3S 
723 
to  187 


183 


85i 


247 
20 
355 
to  863  • 
647 
622 
720 
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VIOLENCE,  persoDal  injuries  from, 
VISIBLE  hieana,  what  is  iDJury  from, 
VOID  policy,  recovery  of  premium  on,    . 
VOLUNTARY  settlement  of  policy,  what  is, 


WAGER  policy, 


WAIVER, 


at  common  law. 


10,11 


by  mutual  company, 

must  be  founded  on  consideration  or  be  an  estoppel 


of  payment  of  premium, 
what  is,     . 

effect  of  custom  to  make, 
prooia  of  death,  what  is, 
limitation, 
conditions  as  to  travel  and  residence, 
information  by  asking  specific  questions, 

by  issue  of  policy, 
forfeiture,     .  .  .  , 

by  assessment, 
after  death  not  binding, 
agents^  power  to  make, 
hj  clerk, 
countersigning  by  agent, 
right  to  remove  actions, 
by  receipt  of  premium  from  agent, 
by  receipt  of  premium, 
by  acquiescence,     . 
by  permit, 
by  receipt  of  policy, 
silence  is  not,    ... 
president's  power  to  make, 
secretary's  power  to  make, 
of  conditions,  powers  of  agents  as  to, 
WALKING  on  railway  track  is  wilful  exposure, 
WAR,  effect  of,  upon  contract, 

does  not  revoke  neutraFs  contract  of  insurance, 
suspends  condition  as  to  limitation  of  action, 
excuses  payment  of  premiums, 
does  not  dissolve  mutual  company, 
effect  of,  upon  powers  of  agents, 
does  not  revoke  agency, 
WARRANTY,  definition  of, 

and  representation,  origin  of, 

express  and  implied, 

amrmative, 

promissory, 

characteristics  of, 

what  necessary  to  make,    . 

effect  of,  .  .  . 

must  be  strictly  complied  with, 

no  question  as  to  materiality  in, 

not  excused  by  ignorance, 

is  absolute, 

a  condition  precedent, 

if  broken,  even  through  mistake, 

need  not  be  on  face  of  policy, 

by  reference  to  other  papers, 

statutes  as  to. 


PAOI 

705 
726,  727 

750 
546,547 


12,  22,  26,  85,  86,  Addenda 

10, 11, 12 
445  to  456 

.      771 
446 


229,  286,  244,  299  to  316 

281 

.       '         299,  301, 302 

447,  449,  451,  Addenda 

450,  602,  605 

886  to  352 

102 

.      110 
452 
455, 769 
311,  314,  315 
498,  497,  Addenda 
.  .  500 

.     489 
756 
508,  Addenda 
344 
.     844 
836,  839,  342,  346 
.     455 
447 
.     458 

487, 490 
719 

658  to  701 

693 

.     605 

659, 668, 672 

.     673 

660 

.     682 

45 

.       44 

60 

61 

.       58 

46 

'  46, 48,  49 

.       48,49 

51,68 

.       48, 60 

.       50 

46,  620 

48 

85 

.       86 

45 


avoids  the  contract, 
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WABRANTY— continued. 

expression  of  belief  is  not, 
specific  subjects  of, 
as  to  age, 

habits, 

medical  attendant, 

good  health, 
isease  tending  to  shorten  Ufe, 
local  diease,  . 
subject  to  disease, 
spitting  blood, 
Tarious  diseases, 
serious  illness, 
relationship  to  insured, 
residence, 
occupation, 
other  insurance, 
burden  of  proof  as  to, 
construction  of,      . 

courts  lean  against, 

WEEKLY  allowance,  death  no  defense  to  claim  for, 
WIDOW,  action  by,    . 

rights  of,  .... 

WIFE,  interest  of,  in  husband's  life,  . 
interest  of  husband  in  life  of, 
interest  of,  where  marriage  illegal,     . 
statutes  for  benefit  of,       . 
WILFUL  exposure  under  accident  policy, 

walking  on  track  is, 
getting  on  cars  in  motion  is  not, 
a  question  for  jury,    . 
WRITTEN  matter  prevails  over  printed, 
WRONG-DOER,  action  by  insurer  against, 
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.      159 

164 

.      171 
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179 

174 

190 
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